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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected. An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The material contained in Annexe D of the Economy, Energy and Tourism 
Committee’s Stage 1 Report - oral evidence and associated written evidence – was 
originally published on the web only. That material is included in this volume after the 
Stage 1 Report, along with a further supplementary written submission not included 
in the Report. 
 
Before Stage 2, the Economy, Energy and Tourism Committee considered its 
approach to consideration of amendments. Extracts from the minutes and Official 
Reports of the three meetings – 9, 16 and 30 September 2009 – at which the 
Committee considered this are, therefore, included in this volume. Papers 
considered by the Committee at those meetings, including correspondence from the 
Scottish Government and other interested parties, are also included. 
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ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 19-EN.  A Policy Memorandum is printed separately as SP Bill 19-PM. 
 
 
 
 

Arbitration (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
 
An Act of the Scottish Parliament to make provision about arbitration. 
 
 

Introductory 

1 Founding principles 

The founding principles of this Act are— 

(a) that the object of arbitration is to resolve disputes fairly, impartially and without 
unnecessary delay or expense, 

5 

10 

15 

20 

(b) that parties should be free to agree how to resolve disputes subject only to such 
safeguards as are necessary in the public interest, 

(c) that the court should not intervene in an arbitration except as provided by this Act. 

Anyone construing this Act must have regard to the founding principles when doing so. 

 
2 Key terms 

(1) In this Act, unless the contrary intention appears— 

“arbitration” includes— 

(a) domestic arbitration, 

(b) arbitration between parties residing, or carrying on business, anywhere in 
the United Kingdom, and 

(c) international arbitration, 

“arbitrator” means a sole arbitrator or a member of a tribunal, 

“dispute” includes— 

(a) any refusal to accept a claim, and 

(b) any other difference (whether contractual or not), 

“party” means a party to an arbitration, 

“rules” means the Scottish Arbitration Rules (see section 6), and 

“tribunal” means a sole arbitrator or panel of arbitrators. 

SP Bill 19 Session 3 (2009) 
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(2) References in this Act to “an arbitration”, “the arbitration” or “arbitrations” are 
references to a particular arbitration process or, as the case may be, to particular 
arbitration processes. 

(3) References in this Act to a tribunal conducting an arbitration are references to the 
tribunal doing anything in relation to the arbitration, including— 5 

10 

15 

20 

25 

30 

(a) making a decision about procedure or evidence, and 

(b) making an award. 

 
3 Seat of arbitration 

(1) An arbitration is “seated in Scotland” if— 

(a) Scotland is designated as the juridical seat of the arbitration— 

(i) by the parties, 

(ii) by any third party to whom the parties give power to so designate, or 

(iii) where the parties fail to designate or so authorise a third party, by the 
tribunal, or 

(b) in the absence of any such designation, the court determines that Scotland is to be 
the juridical seat of the arbitration. 

(2) The fact that an arbitration is seated in Scotland does not affect the substantive law to be 
used to decide the dispute. 

 
Arbitration agreements 

4 Arbitration agreement 

An “arbitration agreement” is an agreement to submit a present or future dispute to 
arbitration (including any agreement which provides for arbitration in accordance with 
arbitration provisions contained in a separate document). 

 
5 Separability 

(1) An arbitration agreement which forms (or was intended to form) part only of an 
agreement is to be treated as a distinct agreement. 

(2) An arbitration agreement is not void, voidable or otherwise unenforceable only because 
the agreement of which it forms part is void, voidable or otherwise unenforceable. 

(3) A dispute about the validity of an agreement which includes an arbitration agreement 
may be arbitrated in accordance with that arbitration agreement. 

 
Scottish Arbitration Rules 

6 Scottish Arbitration Rules 

The Scottish Arbitration Rules set out in schedule 1 are to govern every arbitration 
seated in Scotland (unless, in the case of a default rule, the parties otherwise agree). 

 

6



Arbitration (Scotland) Bill 3 
 

7 Mandatory rules 

The following rules, called “mandatory rules”, cannot be modified or disapplied (by an 
arbitration agreement, by any other agreement between the parties or by any other 
means) in relation to any arbitration seated in Scotland— 

rule 3 (arbitrator to be an individual) 5 

10 

15 

20 

25 

30 

35 

rule 8 (duty to disclose any conflict of interests) 

rules 12 to 16 (removal or resignation of arbitrator or dismissal of tribunal) 

rules 19 to 21 (jurisdiction of tribunal) 

rules 23 and 24 (general duties of tribunal and parties) 

rule 42 (securing attendance of witnesses and disclosure of evidence) 

rule 50 (provisional awards) 

rule 53 (power to withhold award if fees or expenses not paid) 

rule 58 (arbitrators’ fees and expenses) 

rule 61 (ban on pre-dispute agreements about liability for arbitration expenses) 

rules 65, 66, 68 and 69 (challenging awards: jurisdiction and serious irregularity) 

rules 70 to 72 (immunity) 

rule 73 (loss of right to object) 

rule 74 (independence of arbitrator) 

rule 76 (death of arbitrator) 

rule 78 (rules applicable to umpires) 

 
8 Default rules 

(1) The non-mandatory rules are called the “default rules”. 

(2) A default rule applies in relation to an arbitration seated in Scotland only in so far as the 
parties have not agreed to modify or disapply that rule (or any part of it) in relation to 
that arbitration. 

(3) Parties may so agree— 

(a) in the arbitration agreement, or 

(b) by any other means at any time before or after the arbitration begins. 

(4) Parties are to be treated as having agreed to modify or disapply a default rule— 

(a) if or to the extent that the rule is inconsistent with or disapplied by— 

(i) the arbitration agreement, 

(ii) any arbitration rules (for example, the UNCITRAL Arbitration Rules or 
other institutional rules) which the parties agree are to govern the 
arbitration, or 

(iii) anything done with the agreement of the parties, or 

(b) if they choose a law other than Scots law as the applicable law in respect of the 
rule’s subject matter. 

This subsection does not affect the generality of subsections (2) and (3). 
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Suspension of legal proceedings 

9 Suspension of legal proceedings 

(1) The court must, on an application by a party to an arbitration agreement, sist legal 
proceedings on a dispute if the arbitration agreement provides that the dispute is to be 
resolved by arbitration (immediately or after the exhaustion of other dispute resolution 
procedures). 

5 

10 

15 

20 

25 

30 

35 

(2) But the court need not sist the legal proceedings if satisfied that the arbitration 
agreement is void, unenforceable or incapable of being performed. 

(3) An application to sist legal proceedings is valid only if the applicant— 

(a) has given notice of the application to the parties to the legal proceedings, 

(b) has taken any appropriate procedural step to acknowledge those proceedings, and 

(c) has not taken any step in those proceedings to answer the substantive claim. 

(4) Any provision in an arbitration agreement which prevents the bringing of the legal 
proceedings is void in relation to any proceedings which the court refuses to sist. 

This subsection does not apply to statutory arbitrations. 

(5) This section applies regardless of whether the arbitration concerned is to be seated in 
Scotland. 

 
Enforcing and challenging arbitral awards etc. 

10 Enforcement of arbitral awards 

(1) The court may, on an application by any party, order that a tribunal’s award may be 
enforced as if it were an extract registered decree bearing a warrant for execution 
granted by the court. 

(2) No such order may be made if the court is satisfied that the tribunal which made the 
award did not have jurisdiction to do so (and the court may restrict the extent of its order 
if satisfied that the tribunal did not have jurisdiction to make a part of the award). 

(3) But a party may not object on the ground that the tribunal did not have jurisdiction if the 
party has lost the right to raise that objection by virtue of the Scottish Arbitration Rules 
(see rule 73). 

(4) Unless the parties otherwise agree, a tribunal’s award may be registered for execution in 
the Books of Council and Session or in the sheriff court books (provided that the 
arbitration agreement is itself so registered). 

(5) This section applies regardless of whether the arbitration concerned was seated in 
Scotland. 

(6) Nothing in this section affects any other right to rely on or enforce an award in 
pursuance of— 

(a) sections 17 to 19, or 

(b) any other enactment or rule of law. 

(7) In this section, “court” means the sheriff or the Court of Session. 
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11 Court intervention in arbitrations 

(1) No legal proceedings are competent in respect of— 

(a) a tribunal’s award, or 

(b) any other act or omission by a tribunal when conducting an arbitration, 

except as provided for in the Scottish Arbitration Rules (in so far as they apply to that 
arbitration) or in any other provision of this Act. 

5 

10 

15 

20 

25 
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35 

(2) In particular, a tribunal’s award is not subject to review or appeal in any legal 
proceedings except as provided for in Part 8 of the Scottish Arbitration Rules. 

(3) It is not competent for a party to raise the question of a tribunal’s jurisdiction with the 
court except— 

(a) where objecting to an order being made under section 10, or 

(b) as provided for in the Scottish Arbitration Rules (see rules 21, 22 and 65). 

 
12 Persons who take no part in arbitral proceedings 

(1) A person alleged to be a party to an arbitration but who takes no part in the arbitration 
may, by court proceedings, question— 

(a) whether there is a valid arbitration agreement (or, in the case of a statutory 
arbitration, whether the enactment providing for arbitration applies to the dispute), 

(b) whether the tribunal is properly constituted, or 

(c) what matters have been submitted to arbitration in accordance with the arbitration 
agreement,  

and the court may determine such a question by making such declaration, or by granting 
such interdict or other remedy, as it thinks appropriate. 

(2) Such a person has the same right as a party who participates in the arbitration to appeal 
against any award made in the arbitration under rule 65 or 66 (jurisdictional and serious 
irregularity appeals) and rule 68(2) does not apply to such an appeal. 

 
13 Anonymity in legal proceedings 

(1) Where an arbitration is the subject of legal proceedings, the identity of a party in the 
arbitration must not be disclosed outwith the court— 

(a) by the court, or 

(b) in any report of the proceedings. 

(2) Any such disclosure in such a report is to be treated as a breach of an obligation of 
confidence unless the disclosure— 

(a) is authorised, expressly or impliedly, by the parties (or can reasonably be 
considered as having been so authorised), 

(b) is required— 

(i) in order to comply with any enactment or rule of law, 

(ii) for the proper performance of the discloser’s public functions, or 

(iii) in order to enable any public body or office-holder to perform public 
functions properly, 
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(c) can reasonably be considered as being needed to protect a party’s lawful interests, 

(d) is in the public interest, 

(e) is necessary in the interests of justice, or 

(f) is made in circumstances in which the discloser would have absolute privilege had 
the disclosed information been defamatory. 5 

10 

15 

20 

25 

30 

35 

 
Statutory arbitration 

14 Statutory arbitration: special provisions 

(1) “Statutory arbitration” is arbitration pursuant to an enactment which provides for a 
dispute to be submitted to arbitration. 

(2) References in the Scottish Arbitration Rules (or in any other provision of this Act) to an 
arbitration agreement are, in the case of a statutory arbitration, references to the 
enactment which provides for a dispute to be resolved by arbitration. 

(3) None of the Scottish Arbitration Rules (or other provisions of this Act) apply to a 
statutory arbitration if or to the extent that they are excluded by, or are inconsistent with, 
any provision made by virtue of any other enactment relating to the arbitration. 

(4) Every statutory arbitration is to be taken to be seated in Scotland. 

(5) The following rules do not apply in relation to statutory arbitration— 

rule 41 (extension of time limits) 

rule 68(8) (power to declare provision of arbitration agreement void) 

rule 77 (death of party) 

(6) Despite rule 39, parties to a statutory arbitration may not agree to— 

(a) consolidate the arbitration with another arbitration, 

(b) hold concurrent hearings, or 

(c) authorise the tribunal to order such consolidation or the holding of concurrent 
hearings, 

unless the arbitrations or hearings are to be conducted under the same enactment. 

 
15 Power to adapt enactments providing for statutory arbitration 

Ministers may by order— 

(a) modify any of the Scottish Arbitration Rules, or any other provisions of this Act, 
in so far as they apply to statutory arbitrations (or to particular statutory 
arbitrations), 

(b) make such modifications of enactments which provide for disputes to be 
submitted to arbitration as they consider appropriate in consequence of, or in order 
to give full effect to, any of the Scottish Arbitration Rules or any other provisions 
of this Act. 
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Recognition and enforcement of New York Convention awards 

16 New York Convention awards 

(1) A “Convention award” is an award made in pursuance of a written arbitration agreement 
in the territory of a state (other than the United Kingdom) which is a party to the New 
York Convention. 5 

10 

15 

20 

25 

30 

35 

40 

(2) An award is to be treated for the purposes of this section as having been made at the seat 
of the arbitration. 

(3) A declaration by Her Majesty by Order in Council that a state is a party to the 
Convention (or is a party in respect of any territory) is conclusive evidence of that fact. 

 
17 Recognition and enforcement of New York Convention awards 

(1) A Convention award is to be recognised as binding on the persons as between whom it 
was made (and may accordingly be relied on by those persons in any legal proceedings 
in Scotland). 

(2) The court may order that a Convention award may be enforced as if it were an extract 
registered decree bearing a warrant for execution granted by the court. 

 
18 Refusal of recognition or enforcement 

(1) Recognition or enforcement of a Convention award may be refused only in accordance 
with this section. 

(2) Recognition or enforcement of a Convention award may be refused if the person against 
whom it is invoked proves— 

(a) that a party was under some incapacity under the law applicable to the party, 

(b) that the arbitration agreement was invalid under the law which the parties agree 
should govern it (or, failing any indication of that law, under the law of the 
country where the award was made), 

(c) that the person— 

(i) was not given proper notice of the arbitral process or of the appointment of 
the tribunal, or 

(ii) was otherwise unable to present the person’s case, 

(d) that the tribunal was constituted, or the arbitration was conducted, otherwise than 
in accordance with— 

(i) the agreement of the parties, or 

(ii) failing such agreement, the law of the country where the arbitration took 
place. 

(3) Recognition or enforcement of a Convention award may also be refused if the person 
against whom it is invoked proves that the award— 

(a) deals with a dispute not contemplated by or not falling within the submission to 
arbitration, 

(b) contains decisions on matters beyond the scope of that submission, 

(c) is not yet binding on the person, or 

(d) has been set aside or suspended by a competent authority. 
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(4) Recognition or enforcement of a Convention award may also be refused if— 

(a) the award relates to a matter which is not capable of being settled by arbitration, 
or 

(b) to do so would be contrary to public policy. 

(5) A Convention award containing decisions on matters not submitted to arbitration may be 
recognised or enforced to the extent that it contains decisions on matters which were so 
submitted which are separable from decisions on matters not so submitted. 

5 

10 

15 

20 

25 
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(6) The court before which a Convention award is sought to be relied on may, if an 
application for the setting aside or suspension of the award is made to a competent 
authority— 

(a) adjourn the decision on recognition or enforcement of the award, 

(b) on the application of the party claiming recognition or enforcement, order the 
other party to give suitable security. 

(7) In this section “competent authority” means a person who has authority to set aside or 
suspend the Convention award concerned in the country in which (or under the law of 
which) the Convention award concerned was made. 

 
19 Evidence to be produced when seeking recognition or enforcement 

(1) A person seeking recognition or enforcement of a Convention award must produce— 

(a) the duly authenticated original award (or a duly certified copy of it), and 

(b) the original arbitration agreement (or a duly certified copy of it). 

(2) Such a person must also produce a translation of any award or agreement which is in a 
language other than English (certified by an official or sworn translator or by a 
diplomatic or consular agent). 

 
20 Saving for other bases of recognition or enforcement 

Nothing in sections 17 to 19 affects any other right to rely on or enforce a Convention 
award in pursuance of any other enactment or rule of law. 

 
Supplementary 

21 Prescription and limitation 

(1) The Prescription and Limitation (Scotland) Act 1973 (c.52) is amended as follows. 

(2) In section 4 (positive prescription: interruption)— 

(a) in subsection (3)(a), for the words from “and” to “served” substitute “, the date 
when the arbitration begins”, 

(b) for subsection (4) substitute— 

“(4) An arbitration begins for the purposes of this section— 

(a) when the parties to the arbitration agree that it begins, or 

(b) in the absence of such agreement, in accordance with rule 1 of the 
Scottish Arbitration Rules (see section 6 of, and schedule 1 to, the 
Arbitration (Scotland) Act 2009 (asp 00).”. 
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(3) In section 9 (negative prescription: interruption)— 

(a) in subsection (3), for the words from “and” to “served” substitute “the date when 
the arbitration begins”, 

(b) in subsection (4), for “preliminary notice” substitute “the date when the arbitration 
begins”. 5 

10 

15 

20 

25 

30 

35 

(4) After section 19C, insert— 

“19D Interruption of limitation period: arbitration 

(1) Any period during which an arbitration is ongoing in relation to a matter is to 
be disregarded in any computation of the period specified in section 17(2), 
18(2), 18A(1) or 18B(2) of this Act in relation to that matter. 

(2) In this section, “arbitration” means— 

(a) any arbitration in Scotland, 

(b) any arbitration in a country other than Scotland, being an arbitration an 
award in which would be enforceable in Scotland.”. 

(5) In section 22A(4), for the words from “and” to “served” substitute “the date when the 
arbitration begins (within the meaning of section 4(4) of this Act)”. 

(6) After section 22C, insert— 

“22CA Interruption of limitation period for 1987 Act actions: arbitration 

(1) Any period during which an arbitration is ongoing in relation to a matter is to 
be disregarded in any computation of the period specified in section 22B(2) or 
22C(2) of this Act in relation to that matter. 

(2) In this section, “arbitration” means— 

(a) any arbitration in Scotland, 

(b) any arbitration in a country other than Scotland, being an arbitration an 
award in which would be enforceable in Scotland.”. 

 
22 Arbitral appointments referee 

(1) Ministers may, by order, authorise persons or types of person who may act as an arbitral 
appointments referee for the purposes of the Scottish Arbitration Rules. 

(2) Ministers must, when making such an order, have regard to the desirability of ensuring 
that arbitral appointments referees— 

(a) have experience relevant to making arbitral appointments, and 

(b) are able to provide training, and to operate disciplinary procedures, designed to 
ensure that arbitrators conduct themselves appropriately. 

 
23 Power of judge to act as arbitrator or umpire 

(1) A judge may act as an arbitrator or umpire only where— 

(a) the dispute being arbitrated appears to the judge to be of commercial character, 
and 

(b) the Lord President, having considered the state of Court of Session business, has 
authorised the judge to so act. 

13
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(2) A fee of such amount as Ministers may by order prescribe is payable in the Court of 
Session for the services of a judge acting as an arbitrator or umpire. 

(3) Any jurisdiction exercisable by the Outer House under the Scottish Arbitration Rules (or 
any other provision of this Act) in relation to— 

(a) a judge acting as a sole arbitrator or umpire, or 5 

10 

15 

20 

25 

30 

35 

(b) a tribunal which the judge forms part of, 

is to be exercisable instead by the Inner House (and the Inner House’s decision on any 
matter is final). 

(4) In this section— 

“judge” means a judge of the Court of Session, and 

“Lord President” means the Lord President of the Court of Session. 

 
24 Amendments to UNCITRAL Model Law or New York Convention 

Ministers may by order modify— 

(a) the Scottish Arbitration Rules, 

(b) any other provision of this Act, or 

(c) any enactment which provides for disputes to be resolved by arbitration, 

in such manner as they consider appropriate in consequence of any amendment made to 
the UNCITRAL Model Law or the New York Convention. 

 
25 Amendment of Conveyancing (Scotland) Act 1924 (c.27) 

In section 46 of the Conveyancing (Scotland) Act 1924— 

(a) in subsection (2), for “This section” substitute “Subsection (1)”, and 

(b) after subsection (2) insert— 

“(3) Where— 

(a) an arbitral award orders the reduction of a deed or other document 
recorded in the Register of Sasines (or forming a midcouple or link of 
title in a title recorded in that Register), and 

(b) the court orders that the award may be enforced in accordance with 
section 10 of the Arbitration (Scotland) Act 2009 (asp 00), 

 subsection (1) applies to the arbitral award as it applies to a decree of reduction 
of a deed recorded in the Register of Sasines.”. 

 
26 Articles of Regulation 1695 

The 25th Act of the Articles of Regulation 1695 does not apply in relation to arbitration. 

 
27 Repeals 

The repeals of the enactments specified in column 1 of schedule 2 have effect to the 
extent specified in column 2. 
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28 Arbitrability of disputes 

Nothing in this Act makes any dispute capable of being arbitrated if, because of its 
subject-matter, it would not otherwise be capable of being arbitrated. 

 
Final provisions 

29 Interpretation 5 

10 
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(1) In this Act, unless the contrary intention appears— 

“arbitral appointments referee” means a person authorised under section 22, 

“arbitration” has the meaning given by section 2, 

“arbitration agreement” has the meaning given by section 4, 

 “arbitrator” has the meaning given by section 2, 

“claim” includes counterclaim, 

“Convention award” has the meaning given by section 16, 

“court” means the Outer House or the sheriff (except in sections 1, 3 and 9, where 
it means any court), 

“default rule” has the meaning given by section 8(1), 

“dispute” has the meaning given by section 2, 

“Inner House” means the Inner House of the Court of Session, 

“mandatory rule” has the meaning given by section 7, 

“Ministers” means the Scottish Ministers, 

“New York Convention” means the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards adopted by the United Nations 
Conference on International Commercial Arbitration on 10 June 1958, 

“Outer House” means the Outer House of the Court of Session, 

“party” is to be construed in accordance with section 2 and subsection (2) below, 

“rule” means one of the Scottish Arbitration Rules, 

“Scottish Arbitration Rules” means the rules set out in schedule 1, 

“seated in Scotland” has the meaning given by section 3, 

“statutory arbitration” has the meaning given by section 14(1), 

“tribunal” has the meaning given by section 2, 

“UNCITRAL Arbitration Rules” means the arbitration rules adopted by 
UNCITRAL on 28 April 1976, and 

“UNCITRAL Model Law” means the UNCITRAL Model Law on International 
Commercial Arbitration as adopted by the United Nations Commission on 
International Trade Law on 21 June 1985 (as amended in 2006). 

(2) This Act applies in relation to arbitrations and disputes between three or more parties as 
it applies in relation to arbitrations and disputes between two parties (with references to 
both parties being read in such cases as references to all the parties). 
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30 Ancillary provision 

(1) Ministers may by order make any supplementary, incidental, consequential, transitional, 
transitory or saving provision which they consider appropriate for the purposes of, or in 
connection with, or for the purposes of giving full effect to, any provision of this Act. 

(2) Such an order may modify any enactment, instrument or document. 5 
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15 
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25 
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35 

 
31 Orders 

(1) Any power of Ministers to make orders under this Act— 

(a) is exercisable by statutory instrument, and 

(b) includes power to make— 

(i) any supplementary, incidental, consequential, transitional, transitory or 
saving provision which Ministers consider appropriate, 

(ii) different provision for different purposes. 

(2) A statutory instrument containing such an order (or an Order in Council made under 
section 16) is subject to annulment in pursuance of a resolution of the Scottish 
Parliament. 

This subsection does not apply— 

(a) to orders made under section 33(2) (commencement orders), or 

(b) where subsection (3) makes contrary provision. 

(3) An order— 

(a) under section 15 or 30 which adds to, replaces or omits any text in this or any 
other Act, or 

(b) under section 24, 

may be made only if a draft of the statutory instrument containing the order has been 
laid before, and approved by resolution of, the Scottish Parliament. 

 
32 Crown application 

(1) This Act binds the Crown. 

(2) Her Majesty may be represented in any arbitration to which she is a party otherwise than 
in right of the Crown by such person as she may appoint in writing under the Royal Sign 
Manual. 

(3) The Prince and Steward of Scotland may be represented in any arbitration to which he is 
a party by such person as he may appoint. 

(4) References in this Act to a party to an arbitration are, where subsection (2) or (3) 
applies, to be read as references to the appointed representative. 

 
33 Commencement 

(1) The following provisions come into force on Royal Assent— 

section 2 

sections 29 to 32 
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this section 

section 34 

(2) Other provisions come into force on the day Ministers by order appoint. 

 
34 Short title 

This Act is called the Arbitration (Scotland) Act 2009. 5 
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SCHEDULE 1 
(introduced by section 6) 

SCOTTISH ARBITRATION RULES 

Mandatory rules are marked “M”. 

Default rules are marked “D”. 5 

10 

15 

20 

25 

30 

PART 1 

COMMENCEMENT AND CONSTITUTION OF TRIBUNAL ETC.  

Rule 1 Commencement of arbitration D 

1 An arbitration begins when a party to an arbitration agreement gives the other party 
notice submitting a dispute to arbitration in accordance with the agreement. 

 
Rule 2 Appointment of tribunal D 

2 An arbitration agreement need not appoint (or provide for appointment of) the tribunal, 
but if it does so provide it may— 

(a) specify who is to form the tribunal, 

(b) require the parties to appoint the tribunal, 

(c) permit another person to appoint the tribunal, or 

(d) provide for the tribunal to be appointed in any other way. 

 
Rule 3 Arbitrator to be an individual M 

3 Only an individual may act as an arbitrator. 

 
Rule 4 Eligibility to act as arbitrator D 

4 An individual is ineligible to act as an arbitrator if the individual is— 

(a) aged under 16, or 

(b) an incapable adult (within the meaning of section 1(6) of the Adults with 
Incapacity (Scotland) Act 2000 (asp 4)). 

 
Rule 5 Number of arbitrators D 

5 Where there is no agreement as to the number of arbitrators, the tribunal is to consist of 
a sole arbitrator. 

 
Rule 6 Method of appointment D 

6 The tribunal is to be appointed as follows— 

(a) where there is to be a sole arbitrator, the parties must appoint an eligible 
individual jointly (and must do so within 28 days of either party requesting the 
other to do so), 
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(b) where there is to be a tribunal consisting of two or more arbitrators— 

(i) each party must appoint an eligible individual as an arbitrator (and must do 
so within 28 days of the other party requesting it to do so), and 

(ii) where more arbitrators are to be appointed, the arbitrators appointed by the 
parties must appoint eligible individuals as the remaining arbitrators. 5 
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35 

 
Rule 7 Failure of appointment procedure D 

7 (1) Where an arbitrator is not appointed in accordance with— 

(a) any appointment procedure set out in the arbitration agreement (or otherwise 
agreed between the parties), or 

(b) rule 6, 

either party may refer the matter to an arbitral appointments referee. 

(2) The referring party must send a copy of the reference to the other party. 

(3) That other party may object to the reference within 7 days of receiving a copy of it by 
sending notice of objection to— 

(a) the referring party, and 

(b) the arbitral appointments referee. 

(4) If— 

(a) no such objection is made within that 7 day period, or 

(b) the other party waives the right to object before the end of that period, 

the arbitral appointments referee may make the necessary appointment. 

(5) Where— 

(a) a party objects to the arbitral appointments referee making an appointment, 

(b) an arbitral appointments referee fails to make an appointment within 21 days of 
the matter being referred, or 

(c) the parties agree not to refer the matter to an arbitral appointments referee, 

the court may, on an application by any party, make the necessary appointment. 

(6) The court’s decision on whom to appoint is final. 

(7) Before making an appointment under this rule, the arbitral appointments referee or, as 
the case may be, the court must have regard to— 

(a) the nature and subject-matter of the dispute, 

(b) the terms of the arbitration agreement (including, in particular, any terms relating 
to appointment of arbitrators), and 

(c) the skills, qualifications, knowledge and experience which would make an 
individual suitable to determine the dispute. 

(8) Where an arbitral appointments referee or the court makes an appointment under this 
rule, the arbitration agreement has effect as if it required that appointment. 
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Rule 8 Duty to disclose any conflict of interests M 

8 (1) This rule applies to— 

(a) arbitrators, and 

(b) individuals who have been asked to be an arbitrator but who have not yet been 
appointed. 5 
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(2) An individual to whom this rule applies must, without delay, disclose to the parties any 
circumstances known to the individual (or which become known to the individual before 
the arbitration ends) which might reasonably be considered relevant when considering 
whether the individual is impartial and independent. 

 
Rule 9 Arbitrator’s tenure D 

9 An arbitrator’s tenure ends if— 

(a) the arbitrator becomes ineligible to act as an arbitrator (see rule 4),  

(b) the tribunal revokes the arbitrator’s appointment (see rule 10), 

(c) the arbitrator is removed by the parties, a third party or the Outer House (see rules 
11 and 12), 

(d) the Outer House dismisses the tribunal of which the arbitrator forms part (see rule 
13), or 

(e) the arbitrator resigns (see rule 15) or dies (see rule 76). 

 
Rule 10 Challenge to appointment of arbitrator D 

10 (1) A party may object to the tribunal about the appointment of an arbitrator. 

(2) An objection is competent only if— 

(a) it is made on the ground that the arbitrator— 

(i) is not impartial and independent, 

(ii) has not treated the parties fairly, or 

(iii) does not have a qualification which the parties agreed (before the 
arbitrator’s appointment) that the arbitrator must have. 

(b) it states the facts on which it is based, 

(c) it is made within 14 days of the objector becoming aware of those facts, and 

(d) notice of it is given to the other party. 

(3) The tribunal may deal with an objection by confirming or revoking the appointment. 

(4) If the tribunal fails to make a decision within 14 days of receiving a competent 
objection, the appointment is revoked. 

 
Rule 11 Removal of arbitrator by parties D 

11 (1) An arbitrator may be removed— 

(a) by the parties acting jointly, or 
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(b) by any third party to whom the parties give power to remove an arbitrator. 

(2) A removal is effected by notifying the arbitrator. 

 
Rule 12 Removal of arbitrator by court M 

12 The Outer House may remove an arbitrator if satisfied on the application by any party— 

(a) that the arbitrator is not impartial and independent, 5 

10 

15 

20 

25 

30 

35 

(b) that the arbitrator has not treated the parties fairly, 

(c) that the arbitrator is incapable of acting as an arbitrator in the arbitration (or that 
there are justifiable doubts about the arbitrator’s ability to so act), 

(d) that the arbitrator does not have a qualification which the parties agreed (before 
the arbitrator’s appointment) that the arbitrator must have, 

(e) that substantial injustice has been or will be caused to that party because the 
arbitrator has failed to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration. 

 
Rule 13 Dismissal of tribunal by court M 

13 The Outer House may dismiss the tribunal if satisfied on the application by a party that 
substantial injustice has been or will be caused to that party because the tribunal has 
failed to conduct the arbitration in accordance with— 

(a) the arbitration agreement, 

(b) these rules (in so far as they apply), or 

(c) any other agreement by the parties relating to conduct of the arbitration. 

 
Rule 14 Removal and dismissal by court: supplementary M 

14 (1) The Outer House may remove an arbitrator, or dismiss the tribunal, only if— 

(a) the arbitrator or, as the case may be, tribunal has been— 

(i) notified of the application for removal or dismissal, and 

(ii) given the opportunity to make representations, and 

(b) the Outer House is satisfied— 

(i) that any recourse available under rule 10 has been exhausted, and 

(ii) that any available recourse to a third party who the parties have agreed is to 
have power to remove an arbitrator (or dismiss the tribunal) has been 
exhausted. 

(2) A decision of the Outer House under rule 12 or 13 is final. 

(3) The tribunal may continue with the arbitration pending the Outer House’s decision 
under rule 12 or 13. 
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Rule 15 Resignation of arbitrator M 

15 (1) An arbitrator may resign (by giving notice of resignation to the parties and any other 
arbitrators) if— 

(a) the parties consent to the resignation, 

(b) the arbitrator has a contractual right to resign in the circumstances,  5 

10 

15 

20 

25 

30 

(c) the arbitrator’s appointment is challenged under rule 10 or 12, 

(d) the parties disapply or modify rule 33(1) (expert opinions) after the arbitrator is 
appointed, or 

(e) the Outer House has authorised the resignation. 

(2) The Outer House may authorise a resignation only if satisfied, on an application by the 
arbitrator, that it is reasonable for the arbitrator to resign. 

 
Rule 16 Liability etc. of arbitrator when tenure ends M 

16 (1) Where an arbitrator’s tenure ends, the Outer House may, on an application by any party 
or the arbitrator concerned, make such order as it thinks fit— 

(a) about the arbitrator’s entitlement (if any) to fees and expenses, 

(b) about the repaying of fees or expenses already paid to the arbitrator, 

(c) where the arbitrator has resigned, about the arbitrator’s liability in respect of 
acting as an arbitrator. 

(2) The Outer House must, when considering whether to make an order in relation to an 
arbitrator who has resigned, have particular regard to whether the resignation was made 
in accordance with rule 15. 

 
Rule 17 Reconstitution of tribunal D 

17 (1) Where an arbitrator’s tenure ends, the tribunal must be reconstituted— 

(a) in accordance with the procedure used to constitute the original tribunal, or 

(b) where that procedure fails, in accordance with rules 6 and 7. 

(2) It is for the reconstituted tribunal to decide the extent, if any, to which previous 
proceedings (including any award made, appointment by or other act done by the 
previous tribunal) should stand. 

(3) The reconstituted tribunal’s decision does not affect a party’s right to object or appeal on 
any ground which arose before the tribunal made its decision. 

 
Rule 18 Arbitrators nominated in arbitration agreements D 

18 Any provision in an arbitration agreement which specifies who is to be an arbitrator 
ceases to have effect when the specified individual’s tenure as an arbitrator ends. 
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PART 2 

JURISDICTION OF TRIBUNAL 

Rule 19 Power of tribunal to rule on own jurisdiction M 

19  The tribunal may rule on— 

(a) whether there is a valid arbitration agreement (or, in the case of a statutory 
arbitration, whether the enactment providing for arbitration applies to the dispute), 
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(b) whether the tribunal is properly constituted, and 

(c) what matters have been submitted to arbitration in accordance with the arbitration 
agreement. 

 
Rule 20 Objections to tribunal’s jurisdiction M 

20 (1) Any party may object to the tribunal on the ground that the tribunal does not have, or 
has exceeded, its jurisdiction in relation to any matter. 

(2) An objection must be made— 

(a) before, or as soon as is reasonably practicable after, the matter to which the 
objection relates is first raised in the arbitration, or 

(b) where the tribunal considers that circumstances justify a later objection, by such 
later time as it may allow, 

but, in any case, an objection may not be made after the tribunal makes its last award. 

(3) If the tribunal upholds an objection it must— 

(a) end the arbitration in so far as it relates to a matter over which the tribunal has 
ruled it does not have jurisdiction, and 

(b) set aside any provisional or part award already made in so far as the award relates 
to such a matter. 

(4) The tribunal may— 

(a) rule on an objection independently from dealing with the subject-matter of the 
dispute, or 

(b) delay ruling on an objection until it makes its award on the merits of the dispute 
(and include its ruling in that award), 

but, where the parties agree which of these courses the tribunal should take, the tribunal 
must proceed accordingly. 

 
Rule 21 Appeal against tribunal’s ruling on jurisdictional objection M 

21 (1) A party may, no later than 14 days after the tribunal’s decision on an objection under 
rule 20, appeal to the Outer House against the decision. 

(2) The tribunal may continue with the arbitration pending determination of the appeal. 

(3) The Outer House’s decision on the appeal is final. 
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Rule 22 Referral of point of jurisdiction D 

22 (1) The Outer House may, on an application by any party, determine any question as to the 
tribunal’s jurisdiction. 

(2) An application under this rule is valid only if— 

(a) the other party has consented to it being made, or 5 
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(b) the tribunal has consented to it being made and the court is satisfied— 

(i) that determining the question is likely to produce substantial savings in 
expenses, 

(ii) that the application was made without delay, and 

(iii) that there is a good reason why the question should be determined by the 
court. 

(3) The tribunal may continue with the arbitration pending determination of an application. 

(4) The Outer House’s determination of the question is final (as is any decision by the Outer 
House as to whether an application is valid). 

 
PART 3 

GENERAL DUTIES 

Rule 23 General duty of the tribunal M 

23 (1) The tribunal must— 

(a) be impartial and independent, 

(b) treat the parties fairly, and 

(c) conduct the arbitration— 

(i) without unnecessary delay, and 

(ii) without incurring unnecessary expense. 

(2) Treating the parties fairly includes giving each party a reasonable opportunity to put its 
case and to deal with the other party’s case. 

 
Rule 24 General duty of the parties M 

24  The parties must ensure that the arbitration is conducted— 

(a) without unnecessary delay, and 

(b) without incurring unnecessary expense. 

 
Rule 25 Confidentiality D 

25 (1) Disclosure by the tribunal, any arbitrator or a party of confidential information relating 
to the arbitration is to be treated as a breach of an obligation of confidence unless the 
disclosure— 

(a) is authorised, expressly or impliedly, by the parties (or can reasonably be 
considered as having been so authorised), 
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(b) is required by the tribunal or is otherwise made to assist or enable the tribunal to 
conduct the arbitration, 

(c) is required— 

(i) in order to comply with any enactment or rule of law, 

(ii) for the proper performance of the discloser’s public functions, or 5 
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(iii) in order to enable any public body or office-holder to perform public 
functions properly, 

(d) can reasonably be considered as being needed to protect a party’s lawful interests, 

(e) is in the public interest, 

(f) is necessary in the interests of justice, or 

(g) is made in circumstances in which the discloser would have absolute privilege had 
the disclosed information been defamatory. 

(2) The tribunal and the parties must take reasonable steps to prevent unauthorised 
disclosure of confidential information by any third party involved in the conduct of the 
arbitration. 

(3) The tribunal must, at the outset of the arbitration, inform the parties of the obligations 
which this rule imposes on them. 

(4) “Confidential information”, in relation to an arbitration, means any information relating 
to— 

(a) the dispute, 

(b) the arbitral proceedings, or 

(c) the award, 

which is not, and has never been, in the public domain. 

 
Rule 26 Tribunal deliberations D 

26 (1) The tribunal’s deliberations may be undertaken in private and accordingly need not be 
disclosed to the parties. 

(2) But, where an arbitrator fails to participate in any of the tribunal’s deliberations, the 
tribunal must disclose that fact (and the extent of the failure) to the parties.  

 
PART 4 

ARBITRAL PROCEEDINGS 

Rule 27 Procedure and evidence D 

27 (1) It is for the tribunal to determine— 

(a) the procedure to be followed in the arbitration, and 

(b) the admissibility, relevance, materiality and weight of any evidence. 

(2) In particular, the tribunal may determine— 

(a) when and where the arbitration is to be conducted, 
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(b) whether parties are to submit claims or defences and, if so, when they should do 
so and the extent to which claims or defences may be amended,  

(c) whether any documents or other evidence should be disclosed by or to any party 
and, if so, when such disclosures are to be made and to whom copies of disclosed 
documents and information are to be given, 5 
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(d) whether any and, if so, what questions are to be put to and answered by the 
parties, 

(e) whether and, if so, to what extent the tribunal should take the initiative in 
ascertaining the facts and the law, 

(f) the extent to which the arbitration is to proceed by way of— 

(i) hearings for the questioning of parties, 

(ii) written or oral argument, 

(iii) presentation or inspection of documents or other evidence, or 

(iv) submission of documents or other evidence, 

(g) the language to be used in the arbitration (and whether a party is to supply 
translations of any document or other evidence), 

(h) whether to apply rules of evidence used in legal proceedings or any other rules of 
evidence. 

 
Rule 28 Place of arbitration D 

28 The tribunal may meet, and otherwise conduct the arbitration, anywhere it chooses (in or 
outwith Scotland). 

 
Rule 29 Tribunal decisions D 

29 (1) Where the tribunal is unable to make a decision unanimously (including any decision on 
an award), a decision made by the majority of the arbitrators is sufficient. 

(2) Where there is neither unanimity nor a majority in favour of or opposed to making any 
decision— 

(a) the decision is to be made by the arbitrator nominated to chair the tribunal, or 

(b) where no person has been so nominated, the decision is to be made by an umpire 
appointed— 

(i) by the tribunal, or 

(ii) where the tribunal fails to make an appointment within 14 days of being 
requested to do so by either party or any arbitrator, by an arbitral 
appointments referee (at the request of a party or an arbitrator). 

 
Rule 30 Tribunal directions D 

30 (1) The tribunal may give such directions to the parties as it considers appropriate for the 
purposes of conducting the arbitration. 

(2) A party must comply with such a direction by such time as the tribunal specifies. 
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Rule 31 Power to appoint clerk, agents or employees etc. D 

31 (1) The tribunal may appoint a clerk (and such other agents, employees or other persons as 
it thinks fit) to assist it in conducting the arbitration. 

(2) But the parties’ consent is required for any appointment in respect of which significant 
expenses are likely to arise. 5 
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Rule 32 Party representatives D 

32 (1) A party may be represented in the arbitration by a lawyer or any other person. 

(2) But the party must, before representation begins, give notice of the representative— 

(a) to the tribunal, and 

(b) to the other party. 

 
Rule 33 Experts D 

33 (1) The tribunal may obtain an expert opinion on any matter arising in the arbitration. 

(2) The parties must be given a reasonable opportunity— 

(a) to make representations about any written expert opinion, and 

(b) to hear any oral expert opinion and to ask questions of the expert giving it.  

 
Rule 34 Powers relating to property D 

34  The tribunal may direct a party— 

(a) to allow the tribunal, an expert or another party— 

(i) to inspect, photograph, preserve or take custody of any property which that 
party owns or possesses which is the subject of the arbitration (or as to 
which any question arises in the arbitration), or  

(ii) to take samples from, or conduct an experiment on, any such property, or 

(b) to preserve any document or other evidence which the party possesses or controls. 

 
Rule 35 Oaths or affirmations D 

35 The tribunal may— 

(a) direct that a party or witness is to be examined on oath or affirmation, and 

(b) administer an oath or affirmation for that purpose. 

 
Rule 36 Failure to submit claim or defence timeously D 

36 (1) Where— 

(a) a party unnecessarily delays in submitting or in otherwise pursuing a claim, 

(b) the tribunal considers that there is no good reason for the delay, and 

(c) the tribunal is satisfied that the delay— 
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(i) gives, or is likely to give, rise to a substantial risk that it will not be 
possible to resolve the issues in that claim fairly, or 

(ii) has caused, or is likely to cause, serious prejudice to the other party, 

the tribunal must end the arbitration in so far as it relates to the subject-matter of the 
claim and may make such award (including an award on expenses) as it considers 
appropriate in consequence of the claim. 
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(2) Where— 

(a) a party unnecessarily delays in submitting a defence to the tribunal, and  

(b) the tribunal considers that there is no good reason for the delay, 

the tribunal must proceed with the arbitration (but the delay is not, in itself, to be treated 
as an admission of anything). 

 
Rule 37 Failure to attend hearing or provide evidence D 

37 Where— 

(a) a party fails— 

(i) to attend a hearing which the tribunal requested the party to attend a 
reasonable period in advance of the hearing, or 

(ii) to produce any document or other evidence requested by the tribunal, and 

(b) the tribunal considers that there is no good reason for the failure, 

the tribunal may proceed with the arbitration, and make its award, on the basis of the 
evidence (if any) before it. 

 
Rule 38 Failure to comply with tribunal direction or arbitration agreement D 

38 (1) Where a party fails to comply with— 

(a) any direction made by the tribunal (see rule 30), or 

(b) any obligation imposed by— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration, 

the tribunal may order the party to so comply. 

(2) Where a party fails to comply with an order made under this rule, the tribunal may do 
any of the following— 

(a) direct that the party is not entitled to rely on any allegation or material which was 
the subject-matter of the order, 

(b) draw adverse inferences from the non-compliance, 

(c) proceed with the arbitration and make its award, 

(d) make such provisional award (including an award on expenses) as it considers 
appropriate in consequence of the non-compliance. 
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Rule 39 Consolidation of proceedings D 

39 (1) Parties may agree— 

(a) to consolidate the arbitration with another arbitration, or 

(b) to hold concurrent hearings. 

(2) But the tribunal may not order such consolidation, or the holding of concurrent hearings, 
on its own initiative. 
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PART 5 

POWERS OF COURT IN RELATION TO ARBITRAL PROCEEDINGS 

Rule 40 Referral of point of law D 

40 (1) The Outer House may, on an application by any party, determine any point of Scots law 
arising in the arbitration. 

(2) An application under this rule is valid only if— 

(a) the other party has consented to it being made, or 

(b) the tribunal has consented to it being made and the court is satisfied— 

(i) that determining the question is likely to produce substantial savings in 
expenses, 

(ii) that the application was made without delay, and 

(iii) that there is a good reason why the question should be determined by the 
court. 

(3) The tribunal may continue with the arbitration pending determination of the application. 

(4) The Outer House’s determination of the question is final (as is any decision by the Outer 
House as to whether an application is valid). 

 
Rule 41 Variation of time limits set by parties D 

41 (1) The court may, on an application by the tribunal or any party, vary any time limit 
relating to the arbitration which is imposed— 

(a) in the arbitration agreement, or 

(b) by virtue of any other agreement between the parties. 

(2) Such a variation may be made only if the court is satisfied— 

(a) that no arbitral process for varying the time limit is available, and 

(b) that someone would suffer a substantial injustice if no variation was made. 

(3) It is for the court to determine the extent of any variation. 

(4) The tribunal may continue with the arbitration pending determination of an application. 

(5) The court’s decision on whether to make a variation (and, if so, on the extent of the 
variation) is final. 

 

29



26 Arbitration (Scotland) Bill 
Schedule 1—Scottish Arbitration Rules 

Part 5—Powers of court in relation to arbitral proceedings 
 
Rule 42 Court’s power to order attendance of witnesses and disclosure of evidence M 

42 (1) The court may, on an application by the tribunal or any party, order any person— 

(a) to attend a hearing for the purposes of giving evidence to the tribunal, or 

(b) to disclose documents or other material evidence to the tribunal. 

(2) But the court may not order a person to give any evidence, or to disclose anything, 
which the person would be entitled to refuse to give or disclose in civil proceedings. 
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(3) The tribunal may continue with the arbitration pending determination of an application. 

(4) The court’s decision on whether to make an order is final. 

 
Rule 43 Court’s other powers in relation to arbitration D  

43 (1) The court has the same power in an arbitration as it has in civil proceedings— 

(a) to appoint a person to safeguard the interests of any party lacking capacity, 

(b) to order the sale of any property in dispute in the arbitration, 

(c) to make an order securing any amount in dispute in the arbitration, 

(d) to make an order under section 1 of the Administration of Justice (Scotland) Act 
1972 (c.59), 

(e) to grant warrant for arrestment or inhibition, 

(f) to grant interdict (or interim interdict), or 

(g) to grant any other interim or permanent order. 

(2) But the court may take such action only— 

(a) on an application by any party, and 

(b) if the arbitration has begun— 

(i) with the consent of the tribunal, or 

(ii) where the court is satisfied that the case is one of urgency. 

(3) This rule applies— 

(a) to arbitrations which have begun, 

(b) where the court is satisfied— 

(i) that a dispute has arisen or might arise, and 

(ii) that an arbitration agreement provides that such a dispute is to be resolved 
by arbitration. 

(4) This rule does not affect— 

(a) any other powers which the court has under any enactment or rule of law in 
relation to arbitrations, or 

(b) the tribunal’s powers. 
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PART 6 

AWARDS 

Rule 44 Rules applicable to the substance of the dispute D 

44 (1) The tribunal must decide the dispute in accordance with— 

(a) the law chosen by the parties as applicable to the substance of the dispute, or 5 
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(b) if no such choice is made (or where a purported choice is unlawful), the law 
determined by the conflict of law rules which the tribunal considers applicable. 

(2) Accordingly, the tribunal must not decide the dispute on the basis of general 
considerations of justice, fairness or equity unless— 

(a) they form part of the law concerned, or 

(b) the parties otherwise agree. 

(3) When deciding the dispute, the tribunal must have regard to— 

(a) the provisions of any contract relating to the substance of the dispute, 

(b) the normal commercial or trade usage of any undefined terms in the provisions of 
any such contract, 

(c) any established commercial or trade customs or practices relevant to the substance 
of the dispute, and 

(d) any other matter which the parties agree is relevant in the circumstances. 

 
Rule 45 Remedies available to tribunal D 

45 The tribunal’s award may— 

(a) be of a declaratory nature, 

(b) order the payment of a sum of money in any currency (including a sum in respect 
of damages), 

(c) order a party to do or refrain from doing something (including ordering the 
performance of a contractual obligation), or 

(d) order the rectification or reduction of any deed or other document (to the extent 
permitted by the law governing the deed or document). 

 
Rule 46 Interest D 

46 (1) The tribunal’s award may order that interest is to be paid on— 

(a) the whole or part of any amount which the award orders to be paid (or which is 
payable in consequence of a declaratory award), in respect of any period up to the 
date of the award, 

(b) the whole or part of any amount which is— 

(i) claimed in the arbitration and outstanding when the arbitration began, but 

(ii) paid before the tribunal made its award, 

in respect of any period up to the date of payment, 
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(c) the outstanding amount of any amounts awarded (including any award of 
arbitration expenses or pre-award interest under paragraph (a) or (b)) in respect of 
any period from the date of the award up to the date of payment. 

(2) An award ordering payment of interest may, in particular, specify— 

(a) the interest rate, 5 
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(b) the manner in which interest is to be calculated (for example: whether it is simple 
or compound interest), 

(c) the period for which interest is payable (including any rests which the tribunal 
considers appropriate). 

(3) An award may make different interest provision in respect of different amounts. 

(4) This rule does not affect any other power of the tribunal to award interest. 

 
Rule 47 Restriction on awards D 

47  The tribunal’s award may not grant a remedy (or award any interest) which the Court of 
Session would be unable to grant or award had it determined the dispute in the same 
way as the tribunal. 

 
Rule 48 Form of award D 

48 (1) The tribunal’s award must be signed by all arbitrators or all those assenting to the award. 

(2) The tribunal’s award must state— 

(a) the seat of the arbitration, 

(b) when the award is made and when it takes effect, 

(c) the tribunal’s reasons for the award, and  

(d) whether any previous provisional or part award has been made (and the extent to 
which any previous provisional award is superseded or confirmed). 

(3) The tribunal’s award is made by delivering it to each of the parties in accordance with 
rule 79. 

 
Rule 49 Award treated as made in Scotland D 

49 An award is to be treated as having been made in Scotland even if it is signed at, or 
delivered to or from, a place outwith Scotland. 

 
Rule 50 Provisional awards M 

50 (1) The tribunal may make a provisional award granting any relief on a provisional basis 
which it has the power to grant permanently. 

(2) Despite rule 54, a provisional award is not final and accordingly is binding only— 

(a) to the extent specified in the award, or 

(b) until it is superseded by a subsequent award. 
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Rule 51 Part awards D 

51 (1) The tribunal may make more than one award at different times on different aspects of 
the matters to be determined. 

(2) A “part award” is an award which decides some (but not all) of the matters which the 
tribunal is to decide in the arbitration.  5 
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(3) A part award must specify the matters to which it relates. 

 
Rule 52 Draft awards D 

52 Before making an award, the tribunal— 

(a) may send a draft of its proposed award to the parties, and 

(b) if it does so, must consider any representations from the parties about the draft 
which the tribunal receives by such time as it specifies.  

 
Rule 53 Power to withhold award on non-payment of fees or expenses M 

53 (1) The tribunal may refuse to send its award to the parties if any fees and expenses for 
which they are liable under rule 58 have not been paid in full. 

(2) Where the tribunal so refuses, the court may (on an application by any party) order— 

(a) that the tribunal must deliver the award on the applicant paying into the court an 
amount equal to the fees and expenses demanded (or such lesser amount as may 
be specified in the order), 

(b) that the amount paid into the court is to be used to pay the fees and expenses 
which the court determines as being properly payable, and 

(c) that the balance (if any) of the amount paid into the court is to be repaid to the 
applicant. 

(3) The court may make such an order only if the applicant has exhausted any available 
arbitral process of appeal or review of the amount of the fees and expenses demanded. 

(4) The court’s decision on an application under this rule is final. 

 
Rule 54 Award to be final and binding D 

54 (1) The tribunal’s award is final and binding only on— 

(a) the parties, and 

(b) any person claiming through or under them.  

(2) In particular, an award ordering the rectification or reduction of a deed or other 
document is of no effect in so far as it would adversely affect the interests of any third 
party acting in good faith. 

(3) This rule does not affect the right of any person to challenge the award— 

(a) under Part 8 of these rules (in so far as that part applies), or 

(b) by any available arbitral process of appeal or review. 
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Rule 55 Arbitration to end on last award or early settlement D 

55 (1) An arbitration ends when the last award to be made in the arbitration is made (and no 
claim, including any claim for expenses or interest, is outstanding). 

(2) But this does not prevent the tribunal from ending the arbitration before then under rule 
20(3) or 36(1). 5 
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(3) The parties may end the arbitration at any time by notifying the tribunal that they have 
settled the dispute. 

(4) On the request of the parties, the tribunal may make an award reflecting the terms of the 
settlement and these rules (except for rule 48(2)(c) and Part 8) apply to such an award as 
they apply to any other award. 

(5) The fact that the arbitration has ended does not affect the operation of these rules (in so 
far as they apply) in relation to matters connected with the arbitration. 

 
Rule 56 Correcting an award D 

56 (1) The tribunal may correct an award so as to— 

(a) correct a clerical, typographical or other error in the award arising by virtue of 
accident or omission, or 

(b) clarify or remove any ambiguity in the award. 

(2) The tribunal may make such a correction— 

(a) on its own initiative, or 

(b) on an application by any party. 

(3) A party making an application under this rule must send a copy of the application to the 
other party at the same time as the application is made. 

(4) Such an application is valid only if made— 

(a) within 28 days of the award concerned, or 

(b) by such later date as the Outer House or the sheriff may, on an application by the 
party, specify. 

(5) The tribunal must, before deciding whether to correct an award, give— 

(a) where the tribunal proposed the correction, each of the parties, 

(b) where a party application is made, the other party, 

a reasonable opportunity to make representations about the proposed correction. 

(6) A correction may be made under this rule only— 

(a) where the tribunal proposed the correction, within 28 days of the award concerned 
being made, or 

(b) where a party application is made, within 28 days of the tribunal receiving the 
application. 

(7) Where a correction affects— 

(a) another part of the corrected award, or 
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(b) any other award made by the tribunal (relating to the substance of the dispute, 
expenses, interest or any other matter), 

the tribunal may make such consequential correction of that other part or award as it 
considers appropriate. 

(8) A corrected award is to be treated as if it was made in its corrected form on the day the 
award was made. 
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PART 7 

ARBITRATION EXPENSES 

Rule 57 Arbitration expenses D 

57 “Arbitration expenses” means— 

(a) the arbitrators’ fees and expenses for which the parties are liable under rule 58, 

(b) any expenses incurred by the tribunal when conducting the arbitration for which 
the parties are liable under rule 58, 

(c) the parties’ legal and other expenses, and 

(d) the fees and expenses of— 

(i) any arbitral appointments referee, and 

(ii) any other third party to whom the parties give powers in relation to the 
arbitration, 

for which the parties are liable under rule 58. 

 
Rule 58 Arbitrators’ fees and expenses M 

58 (1) The parties are severally liable to pay to the arbitrators— 

(a) the arbitrators’ fees and expenses, including— 

(i) the arbitrators’ fees for conducting the arbitration, 

(ii) expenses incurred personally by the arbitrators when conducting the 
arbitration, and 

(b) expenses incurred by the tribunal when conducting the arbitration, including— 

(i) the fees and expenses of any clerk, agent, employee or other person 
appointed by the tribunal to assist it in conducting the arbitration, 

(ii) the fees and expenses of any expert from whom the tribunal obtains an 
opinion, 

(iii) any expenses in respect of meeting and hearing facilities, and 

(iv) any expenses incurred in determining recoverable arbitration expenses. 

(2) The parties are also severally liable to pay the fees and expenses of— 

(a) any arbitral appointments referee, and 

(b) any other third party to whom the parties give powers in relation to the arbitration. 

(3) The amount of fees and expenses payable under this rule and the payment terms are— 
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(a) to be agreed by the parties and the arbitrators or, as the case may be, the arbitral 
appointments referee or other third party, or 

(b) failing such agreement, to be determined by the Auditor of the Court of Session. 

(4) Unless the Auditor of the Court of Session decides otherwise— 

(a) the amount of any fee is to be determined by the Auditor on the basis of a 
reasonable commercial rate of charge, and 
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(b) the amount of any expenses is to be determined by the Auditor on the basis that a 
reasonable amount is to be allowed in respect of all reasonably incurred expenses. 

(5) The Auditor of the Court of Session may, when determining the amount of fees and 
expenses, order the repayment of any fees or expenses already paid which the Auditor 
considers excessive (and such an order has effect as if it was made by the court). 

(6) This rule does not affect— 

(a) the parties’ liability as between themselves for fees and expenses covered by this 
rule (see rules 60 and 63), or 

(b) the Outer House’s power to make an order under rule 16 (order relating to 
expenses in cases of arbitrator’s resignation or removal). 

 
Rule 59 Recoverable arbitration expenses D 

59 (1) The following arbitration expenses are recoverable— 

(a) the arbitrators’ fees and expenses for which the parties are liable under rule 58, 

(b) any expenses incurred by the tribunal when conducting the arbitration for which 
the parties are liable under rule 58, and 

(c) the fees and expenses of any arbitral appointments referee (or any other third party 
to whom the parties give powers in relation to the arbitration) for which the 
parties are liable under rule 58. 

(2) It is for the tribunal to— 

(a) determine the amount of the other arbitration expenses which are recoverable, or 

(b) arrange for the Auditor of the Court of Session to determine that amount.  

(3) Unless the tribunal or, as the case may be, the Auditor decides otherwise— 

(a) the amount of the other arbitration expenses which are recoverable must be 
determined on the basis that a reasonable amount is to be allowed in respect of all 
reasonably incurred expenses, and 

(b) any doubt as to whether expenses were reasonably incurred or are reasonable in 
amount is to be resolved in favour of the person liable to pay the expenses. 

 
Rule 60 Liability for recoverable arbitration expenses D 

60 (1) The tribunal may make an award allocating the parties’ liability between themselves for 
the recoverable arbitration expenses (or any part of those expenses). 

(2) When making an award under this rule, the tribunal must have regard to the principle 
that expenses should follow a decision made in favour of a party except where this 
would be inappropriate in the circumstances. 
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(3) Where no such award is made in respect of recoverable arbitration expenses (or any part 
of them), the parties are, as between themselves, each liable— 

(a) for an equal share of any such expenses for which the parties are liable under rule 
58, and 

(b) for their own legal and other expenses. 5 
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(4) This rule does not affect— 

(a) the parties’ several liability for fees and expenses under rule 58, or 

(b) the liability of any party to any other third party. 

 
Rule 61 Ban on pre-dispute agreements about liability for arbitration expenses M 

61 Any agreement allocating the parties’ liability between themselves for any or all of the 
arbitration expenses has no effect if entered into before the dispute being arbitrated has 
arisen. 

 
Rule 62 Security for expenses D 

62 (1) The tribunal may— 

(a) order a party making a claim to provide security for the recoverable arbitration 
expenses or any part of them, and 

(b) if that order is not complied with, make an award dismissing any claim made by 
that party. 

(2) But such an order may not be made on the ground that the party— 

(a) is an individual who ordinarily resides outwith the United Kingdom, or 

(b) is a body which is— 

(i) incorporated or formed under the law of a country outwith the United 
Kingdom, or 

(ii) managed or controlled from outwith the United Kingdom. 

 
Rule 63 Limitation of recoverable arbitration expenses D 

63 (1) A provisional or part award may cap a party’s liability for the recoverable arbitration 
expenses at an amount specified in the award. 

(2) But an award imposing such a cap must be made sufficiently in advance of the expenses 
to which the cap relates being incurred, or the taking of any steps in the arbitration 
which may be affected by the cap, for the parties to take account of it. 

 
Rule 64 Awards on recoverable arbitration expenses D 

64 An expenses award (under rule 60 or 63) may be made together with or separately from 
an award on the substance of the dispute (and these rules apply in relation to an 
expenses award as they apply to an award on the substance of the dispute). 
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PART 8 

CHALLENGING AWARDS 

Rule 65 Challenging an award: substantive jurisdiction M 

65 (1) A party may appeal to the Outer House against the tribunal’s award on the ground that 
the tribunal did not have jurisdiction to make the award (a “jurisdictional appeal”). 5 
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(2) The Outer House may decide a jurisdictional appeal by— 

(a) confirming the award, 

(b) varying the award (or part of it), or 

(c) setting aside the award (or part of it). 

(3) Any variation by the Outer House has effect as part of the tribunal’s award. 

(4) An appeal may be made to the Inner House against the Outer House’s decision on a 
jurisdictional appeal (but only with the leave of the Outer House). 

(5) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 

(6) The Inner House’s decision on such an appeal is final. 

 
Rule 66 Challenging an award: serious irregularity M 

66 (1) A party may appeal to the Outer House against the tribunal’s award on the ground of 
serious irregularity (a “serious irregularity appeal”). 

(2) “Serious irregularity” means an irregularity of any of the following kinds which has 
caused, or will cause, substantial injustice to the appellant— 

(a) the tribunal failing to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration, 

(b) the tribunal acting outwith its powers (other than by exceeding its jurisdiction), 

(c) the tribunal failing to deal with all the issues that were put to it, 

(d) any arbitral appointments referee or other third party to whom the parties give 
powers in relation to the arbitration acting outwith powers, 

(e) uncertainty or ambiguity as to the award’s effect, 

(f) the award being— 

(i) contrary to public policy, or 

(ii) obtained by fraud or in a way which is contrary to public policy,  

(g) an arbitrator having not been impartial and independent, 

(h) an arbitrator having not treated the parties fairly, 
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(i) an arbitrator having been incapable of acting as an arbitrator in the arbitration (or 
there being justifiable doubts about an arbitrator’s ability to so act), 

(j) an arbitrator not having a qualification which the parties agreed (before the 
arbitrator’s appointment) that the arbitrator must have, or 

(k) any other irregularity in the conduct of the arbitration or in the award which is 
admitted by— 
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(i) the tribunal, or 

(ii) any arbitral appointments referee or other third party to whom the parties 
give powers in relation to the arbitration. 

(3) The Outer House may decide a serious irregularity appeal by— 

(a) confirming the award, 

(b) ordering the tribunal to reconsider the award (or part of it), or 

(c) if it considers reconsideration inappropriate, setting aside the award (or part of it). 

(4) Where the Outer House decides a serious irregularity appeal (otherwise than by 
confirming the award) on the ground— 

(a) that the tribunal failed to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration, or 

(b) that an arbitrator has not been impartial and independent, 

it may also make such order as it thinks fit about any arbitrator’s entitlement (if any) to 
fees and expenses (and such an order may provide for the repayment of fees or expenses 
already paid to the arbitrator). 

(5) An appeal may be made to the Inner House against the Outer House’s decision on a 
serious irregularity appeal (but only with the leave of the Outer House). 

(6) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 

(7) The Inner House’s decision on such an appeal is final. 

 
Rule 67 Challenging an award: legal error D 

67 (1) A party may appeal to the Outer House against the tribunal’s award on the ground that 
the tribunal erred on a point of Scots law (a “legal error appeal”). 

(2) An agreement between the parties to disapply rule 48(2)(c) by dispensing with the 
tribunal’s duty to state its reasons for its award is to be treated as an agreement to 
exclude the court’s jurisdiction to consider a legal error appeal. 

(3) An application for a legal error appeal is valid only if it— 

(a) identifies the point of law concerned, and 

(b) states why the applicant considers that the appeal should proceed. 
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(4) A legal error appeal may proceed only if the Outer House is satisfied— 

(a) that deciding the point will substantially affect a party’s rights, 

(b) that the tribunal was asked to decide the point, 

(c) that, on the basis of the findings of fact in the award, the tribunal’s decision on the 
point—  5 
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(i) was obviously wrong, or 

(ii) where the court considers the point to be of general importance, is open to 
serious doubt, and 

(d) that it is just and proper for the court to decide the point despite the parties’ 
agreement to resolve the dispute by arbitration. 

(5) It is for the Outer House to decide whether a hearing is needed for the purposes of 
deciding whether a legal error appeal should proceed. 

(6) The Outer House’s decision on whether a legal error appeal may proceed is final. 

(7) The Outer House may decide a legal error appeal which proceeds by— 

(a) confirming the award, 

(b) ordering the tribunal to reconsider the award (or part of it), or 

(c) if it considers reconsideration inappropriate, setting aside the award (or part of it). 

(8) An appeal may be made to the Inner House against the Outer House’s decision on a 
legal error appeal (but only with the leave of the Outer House). 

(9) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 

(10) The Inner House’s decision on such an appeal is final. 

 
Rule 68 Challenging an award: supplementary M 

68 (1) This rule applies to— 

(a) jurisdictional appeals, 

(b) serious irregularity appeals, and 

(c) where rule 67 applies to the arbitration, legal error appeals, 

and references to “appeal” are to be construed accordingly. 

(2) An appeal is competent only if the appellant has exhausted any available arbitral process 
of appeal or review (including any recourse available under rule 56). 

(3) No appeal may be made against a provisional award. 

(4) An appeal must be made no later than 28 days after— 

(a) the date on which the award being appealed against takes effect, or 

(b) if there has been an arbitral process of appeal or review, the date on which the 
appellant was notified of the result of that process. 

(5) An appellant must give notice of an appeal to the other party and the tribunal. 
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(6) The tribunal may continue with the arbitration pending determination of an appeal 
against a part award. 

(7) The Outer House may— 

(a) order the tribunal to state its reasons for the award being appealed in sufficient 
detail to enable the Outer House to deal with the appeal properly, and 5 
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(b) make any other order it thinks fit with respect to any additional expenses arising 
from that order.  

(8) Where the Outer House decides an appeal by setting aside the award (or any part of it), 
it may also order that any provision in an arbitration agreement which prevents the 
bringing of legal proceedings in relation to the subject-matter of the award (or that part 
of it) is void. 

(9) The Outer House may— 

(a) order an appellant (or an applicant for an appeal) to provide security for the 
expenses of the appeal (or application), and 

(b) dismiss the appeal (or application) if the order is not complied with. 

(10) But such an order may not be made on the ground that the appellant (or applicant)— 

(a) is an individual who ordinarily resides outwith the United Kingdom, or 

(b) is a body which is— 

(i) incorporated or formed under the law of a country outwith the United 
Kingdom, or 

(ii) managed or controlled from outwith the United Kingdom. 

(11) The Outer House may— 

(a) order that any amount due under an award being appealed (or any associated 
provisional award) must be paid into court or otherwise secured pending its 
decision on the appeal (or the application for appeal), and 

(b) dismiss the appeal (or application) if the order is not complied with. 

 
Rule 69 Reconsideration by tribunal M 

69 (1) Where the Outer House decides a serious irregularity appeal or a legal error appeal by 
ordering the tribunal to reconsider its award (or any part of it), the tribunal must make a 
new award in respect of the matter concerned (or confirm its original award) by no later 
than— 

(a) the day falling 3 months after the Outer House makes the order, or 

(b) such other day as the Outer House may specify. 

(2) These rules apply in relation to the new award as they apply in relation to the appealed 
award. 
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PART 9 

MISCELLANEOUS  

Rule 70 Immunity of tribunal etc. M 

70 (1) Neither the tribunal nor any arbitrator is liable for anything done or omitted in the 
performance, or purported performance, of the tribunal’s functions.  5 
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(2) This rule does not apply— 

(a) if the act or omission is shown to have been in bad faith, or 

(b) to any liability arising from an arbitrator’s resignation (but see rule 16(1)(c)). 

(3) This rule applies to any clerk, agent, employee or other person assisting the tribunal to 
perform its functions as it applies to the tribunal. 

 
Rule 71 Immunity of appointing arbitral institution etc. M 

71 (1) An arbitral appointments referee, or other third party who the parties ask to appoint or 
nominate an arbitrator, is not liable— 

(a) for anything done or omitted in the performance, or purported performance, of 
that function (unless the act or omission is shown to have been in bad faith), or 

(b) for the acts or omissions of— 

(i) any arbitrator whom it nominates or appoints, or 

(ii) the tribunal of which such an arbitrator forms part (or any clerk, agent or 
employee of that tribunal). 

(2) This rule applies to an arbitral appointments referee’s, or other third party’s, agents and 
employees as it applies to the referee or other third party. 

 
Rule 72 Immunity of experts, witnesses and legal representatives M 

72 Every person who participates in an arbitration as an expert, witness or legal 
representative has the same immunity in respect of acts or omissions as the person 
would have if the arbitration were civil proceedings. 

 
Rule 73 Loss of right to object M 

73 (1) A party who participates in an arbitration without making a timeous objection on the 
ground— 

(a) that an arbitrator is ineligible to act as an arbitrator, 

(b) that an arbitrator is not impartial and independent, 

(c) that an arbitrator has not treated the parties fairly, 

(d) that the tribunal does not have jurisdiction, 

(e) that the arbitration has not been conducted in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 
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(iii) any other agreement by the parties relating to conduct of the arbitration, 

(f) that the arbitration has been affected by any other serious irregularity, 

may not raise the objection later before the tribunal or the court. 

(2) An objection is timeous if it is made— 

(a) as soon as reasonably practicable after the circumstances giving rise to the ground 
for objection first arose, 
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(b) by such later date as may be allowed by— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), 

(iii) the other party, or 

(c) where the tribunal considers that circumstances justify a later objection, by such 
later date as it may allow. 

(3) This rule does not apply where the party shows that it did not object timeously because 
it— 

(a) did not know of the ground for objection, and 

(b) could not with reasonable diligence have discovered that ground. 

(4) This rule does not allow a party to raise an objection which it is barred from raising for 
any reason other than failure to object timeously. 

 
Rule 74 Independence of arbitrator M 

74 For the purposes of these rules, an arbitrator is not independent in relation to an 
arbitration if— 

(a) the arbitrator’s relationship with any party, 

(b) the arbitrator’s financial or other commercial interests, or 

(c) anything else, 

gives rise to justifiable doubts as to the arbitrator’s impartiality. 

 
Rule 75 Consideration where arbitrator judged not to be impartial and independent D 

75 (1) This rule applies where— 

(a) an arbitrator is removed by the Outer House under rule 12 on the ground that the 
arbitrator is not impartial and independent, 

(b) the tribunal is dismissed by the Outer House under rule 13 on the ground that it 
has failed to comply with its duty to be impartial and independent, or 

(c) the tribunal’s award (or any part of it) is returned to the tribunal for 
reconsideration, or is set aside, on either of those grounds (see rule 66). 

(2) Where this rule applies, the Outer House must have particular regard to whether an 
arbitrator has complied with rule 8 when it is considering whether to make an order 
under rule 16(1) or 66(4) about— 

(a) the arbitrator’s entitlement (if any) to fees or expenses,  
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(b) repaying fees or expenses already paid to the arbitrator. 

 
Rule 76 Death of arbitrator M 

76 An arbitrator’s authority is personal and ceases on death. 

 
Rule 77 Death of party D 

77 (1) An arbitration agreement is not discharged by the death of a party and may be enforced 
by or against the executor or other representative of that party. 
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(2) This rule does not affect the operation of any law by virtue of which a substantive right 
or obligation is extinguished by death. 

 
Rule 78 Rules applicable to umpires M 

78 (1) The following rules apply in relation to an umpire appointed under rule 29 (or otherwise 
with the agreement of the parties) as they apply in relation to an arbitrator or, as the case 
may be, the tribunal— 

rule 4 

rule 8 

rules 10 to 14 

rule 23  

rule 25 

rules 57, 58 and 59(1) 

rule 66 

rule 70 

rules 73 to 76 

(2) But the parties are, in so far as those rules are not mandatory rules, free to modify or 
disapply the way in which those rules would otherwise apply to an umpire. 

 
Rule 79 Formal communications D 

79 (1) A “formal communication” means any application, award, consent, direction, notice, 
objection, order, reference, request, requirement or waiver made or given or any 
document served— 

(a) in pursuance of an arbitration agreement, 

(b) for the purposes of these rules (in so far as they apply), or 

(c) otherwise in relation to an arbitration. 

(2) A formal communication must be in writing. 

(3) A formal communication is made, given or served if it is— 

(a) hand delivered to the person concerned, 

(b) sent to the person concerned by first class post in a properly addressed envelope 
or package— 
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(i) in the case of an individual, to the individual’s principal place of business 
or usual or last known abode, 

(ii) in the case of a body corporate, to the body’s registered or principal office, 
or 

(iii) in either case, to any postal address designated for the purpose by the 
intended recipient (such designation to be made by giving notice to the 
person giving or serving the formal communication), or 
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(c) sent to the person concerned in some other way (including by email, fax or other 
electronic means) which the sender reasonably considers likely to cause it to be 
delivered on the same or next day. 

(4) A formal communication which is sent by email, fax or other electronic means is to be 
treated as being in writing only if it is legible and capable of being used for subsequent 
reference. 

(5) A formal communication is, unless the contrary is proved, to be treated as having been 
made, given or served— 

(a) where hand delivered, on the day of delivery, 

(b) where posted, on the day on which it would be delivered in the ordinary course of 
post, or 

(c) where sent in any other way described above, on the day after it is sent. 

(6) The tribunal may determine that a formal communication— 

(a) is to be delivered in such other manner as it may direct, or 

(b) need not be delivered, 

but it may do so only if satisfied that it is not reasonably practicable for the formal 
communication to be made, given or served in accordance with this rule (or, as the case 
may be, with any contrary agreement between the parties). 

(7) This rule does not apply in relation to any application, order, notice, document or other 
thing which is made, given or served in or for the purposes of legal proceedings. 

 
Rule 80 Periods of time D 

80 Periods of time are to be calculated for the purposes of an arbitration as follows— 

(a) where any act requires to be done within a specified period after or from a 
specified date or event, the period begins immediately after that date or, as the 
case may be, the date of that event, and 

(b) where the period is a period of 7 days or less, the following days are to be 
ignored— 

(i) Saturdays and Sundays, and 

(ii) any public holidays in the place where the act concerned is to be done. 

 

Index 

The words and other expressions listed in the following index are defined or otherwise 
explained for the purposes of these rules by the provisions indicated in the index. 
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  Expression      Interpretation provision 

 
 
 
 
 
 
 
  5 
 
 
 
 
 
 
 
 
 
10 
 
 
 
 
 
 
 
 
 
15 
 
 
 
 
 
 
 
 

 
arbitral appointments referee  
 
arbitration 
 
arbitration agreement 
 
arbitration expenses 
 
arbitrator 
 
claim 
 
court 
 
default rule 
 
dispute 
 
independent 
 
Inner House 
 
mandatory rule 
 
Outer House 
 
party 
 
recoverable arbitration expenses 
 
rule 
 
statutory arbitration 
 
tribunal 
 

 
section 22 
 
section 2 
 
section 4 
 
rule 57 
 
section 2 
 
section 29(1) 
 
section 29(1) 
 
section 8(1) 
 
section 2 
 
rule 74 
 
section 29(1) 
 
section 7 
 
section 29(1) 
 
sections 2 and 29(2) 
 
rule 59 
 
section 2 
 
section 14(1) 
 
section 2 
 

 

SCHEDULE 2 
(introduced by section 27) 

REPEALS 

 
 Enactment Extent of repeal 

 
 
25 
 

 
Arbitration (Scotland) Act 1894 
(c.13)  
 

 
The whole Act 
 
 

 

20
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 Enactment Extent of repeal 
 
 
 
 
 
  5 
 
 
 
 
 
 
10 
 
 

Arbitration Act 1950 (c.27) 
 
Administration of Justice (Scotland) 
Act 1972 (c.59) 
 
Arbitration Act 1975 (c.3) 
 
Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1980 
(c.55) 
 
Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990 
(c.40) 
 

The whole Act 
 
Section 3 
 
 
The whole Act 
 
Section 17 
 
 
 
Section 66 
 
Schedule 7 
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are published to accompany the Arbitration (Scotland) Bill introduced in the Scottish Parliament 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

BACKGROUND 

4. Arbitration is a legal procedure where parties submit a dispute between them to a third 
party, who often has specialist expertise or knowledge, who will act as a private tribunal to 
produce a final and binding decision on the dispute.  Some statutory regimes refer matters to 
arbitration, but for other cases by agreeing to go to arbitration the parties voluntarily deny 
themselves recourse to the courts or other methods of dispute resolution.  The agreement to go to 
arbitration may be contained in a contract concluded between the parties possibly years before 
they come into dispute, or agreed in a submission when the dispute arises.  

5. The arbitrator’s decision or “award” is final and binding without further court hearing of 
the issues.  An award may be enforced like a court decree.  Within countries which have ratified 
the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (“the New 
York Convention) or the 1961 Geneva Convention (European Convention on International 
Commercial Arbitration), agreements to arbitrate and awards made in other countries will be 
recognised with no need – in the case of most awards – for further review of the issues.   

6. Domestic Scots arbitration law derives primarily from case law and has not been codified 
into statute.  The law is often not clear or readily accessible, nor does it reflect modern practice 
on arbitration.  Section 66 of, and Schedule 7 to, the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990 (c.40) adopted the United Nations Commission on International Trade Law 
(“UNCITRAL”) Model Law on arbitration into Scots law for international commercial 
arbitration, but not for non-commercial arbitration or domestic arbitration where both parties are 
domiciled in Scotland.   

THE BILL 

7. The Bill has drawn from the UNCITRAL Model Law (adopted on 21 June 1985), the UK 
Arbitration Act 1996 (c.23), from the work done in a draft Bill for Scotland developed by a 
working group chaired by Lord Dervaird in 2002 and from consultation comments by parties 
interested in the promotion of arbitration in Scotland.  The Scottish Law Commission 1984 
Report on Breach of Confidence (Scot. Law. Comm. No. 90) was also drawn from in drafting the 
confidentiality provisions in Scottish Arbitration Rule 25 in schedule 1 to the Bill. 

 2  
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8. The approach in the Bill is broadly consistent with the UNCITRAL Model Law and the 
regime for the rest of the UK in the Arbitration Act 1996 where appropriate.  It establishes a 
statutory regime for arbitration in Scotland.  Schedule 1 to the Bill lays out a standard set or code 
of clauses (“the Scottish Arbitration Rules”) that form a regime for parties who voluntarily agree 
to go to arbitration, where that arbitration is ultimately governed by the law of Scotland.   

9. Which law ultimately governs any arbitration is governed by the “seat” of the arbitration, 
also known as the “juridical seat” or “place” of the arbitration.  This concept is important 
because arbitrations are often between parties in different countries and so cross jurisdictional 
borders.  The concept of the “seat” describes the country where the arbitration is based and 
which legal system, including the rules of Scots law enshrined in the Bill, therefore governs any 
arbitration.  It is important to realise that governing legal system can be different from the law 
which applies to the substance of the dispute, or even (in some jurisdictions) from the rules 
regulating particular aspects of arbitration procedure.  Where an arbitration is seated may depend 
on the choice of the parties as to which law applies, and the conflict of law rules in the different 
legal systems which may become involved.   

10. The regime in the Bill will also apply to a greater or lesser degree to arbitration under 
specific statutes, so far as not inconsistent with those statutes, and as applied under the Bill. 

11. The Bill and the Scottish Arbitration Rules contain a number of “mandatory” rules, which 
cannot be departed from even by agreement of the parties if they have agreed to go to arbitration 
at all under Scots law.  However, the majority of the Scottish Arbitration Rules are “default” 
rules – parties are free to make their own arrangements, by agreement, on the matters covered by 
the default rules.  Where the parties agree on different rules, or agree to disapply the default 
rules, either before or after the dispute arises between the parties, the default rule or rules will not 
apply (section 8 of the Bill).  For instance, default rules will not apply if they are inconsistent 
with the parties’ agreement to arbitrate or anything done with the parties’ agreement, or if the 
parties choose another law to apply instead.  The code in the Scottish Arbitration Rules can also 
be adopted wholesale by parties and used by their arbitrator.   

12. Although the Scottish Arbitration Rules set out in schedule 1 – both mandatory and 
default rules – may affect the operation of parties’ arbitration agreements, they remain statutory 
rules.  In particular, default rules do not lose their statutory nature because they appear in a 
schedule to the Bill or apply only in certain circumstances, e.g. in the absence of contrary 
agreement by the parties.  

13. The Bill applies the same rules to domestic, cross-border (with other parts of the UK) and 
international arbitrations, where the Scottish courts have jurisdiction over an arbitration whose 
seat is in Scotland.  Accordingly, the separate treatment in Scotland of international commercial 
arbitrations under the UNCITRAL Model Law will be replaced by a single code informed by the 
UNCITRAL Model Law principles. The Bill also provides for the enforcement of arbitral 
awards, foreign and domestic (section 10), and consolidates a separate procedure for the 
enforcement of foreign arbitral awards to which the New York Convention applies (sections 16 
to 20). 

 3  
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Terminology – “arbitrator” 

14. In Scots common law there is a technical difference between the term “arbiter”, more 
commonly used, and the term “arbitrator”, where an arbiter decides in accordance with the law 
while an arbitrator can decide in terms of general equitable considerations (known as “ex aequo 
et bono”).  The term “arbitrator” is however employed throughout the regime established by the 
Bill following modern international arbitral practice. 

Statutory arbitrations 

15. A wide range of statutes, for example, employment legislation, use arbitration to resolve 
disputes which arise under those statutes.  The Bill includes provision to apply, to the extent that 
they are not inconsistent with the statutory provision, the general rules of arbitration in the Bill to 
such arbitrations and a power for the Scottish Ministers, with the approval of the Scottish 
Parliament, to vary by order how those rules apply (sections 14 and 15). 

Consumer arbitrations 

16. It should be borne in mind that other statutory provisions apply to arbitration in Scotland.  
Sections 89 to 91 of the UK Arbitration Act 1996 apply to Scotland.  Together with the Unfair 
Arbitration Agreements (Specified Amount) Order 1996 (S.I. 1996/3211) and the Unfair Terms 
in Consumer Contracts Regulations 1999 (S.I. 1999/2083), those provisions provide protections 
for those who might inadvertently agree to unfair low-value consumer arbitration clauses.  
Consumer protection legislation is reserved to the Westminster Parliament.  

COMMENTARY ON SECTIONS  

Introductory 

Section 1 – Founding principles 
17. Section 1 sets out the founding principles of the Bill.  The purpose of the founding 
principles is to inform and steer the interpretation and application of the provisions of the Bill.  
The principles reflect the principles found in the Arbitration Act 1996.  The founding principles 
are not ranked; therefore there is no hierarchy of principles. 

18. The first founding principle establishes fairness and impartiality as the standards by 
which disputes are to be resolved by arbitration.  It is also part of this principle that resolution of 
the dispute is to be effected without unnecessary delay and without incurring unnecessary 
expense.   

19. Although much of the code set out in the Scottish Arbitration Rules and in the Bill is 
made up of rules which will only apply in the absence of agreement between the parties, the 
second founding principle reinforces the idea that parties are to be free to decide themselves on 
procedures for the resolution of their disputes, subject only to public interest safeguards.    

20. The third principle is that the court should not intervene in the arbitration process except 
as provided by the Act.  This principle will assist the courts to limit unnecessary intervention.  

 4  
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The court should only intervene if it is necessary to support the arbitration process, for example 
to get the process back on track or by enforcing orders by the arbitrator.      

Section 2 – Key terms 

21. Section 2 explains certain important terms used in the Bill.  These include: 

 “Arbitration” – The Bill and Scottish Arbitration Rules will apply to domestic 
arbitration, cross-border arbitration between parties in the different jurisdictions of the 
UK and international arbitrations whose seat is in Scotland.  (Although sections 9 and 10 
extend more widely.)  

 “Dispute” – The definition is inclusive rather than exclusive and may include disputes 
other than the kinds mentioned.  A “dispute” for the purposes of the Bill generally and 
section 9 on the suspension (or “sisting”) of legal proceedings in particular, includes a 
refusal to accept a claim, for instance even if it can be claimed that the matters in 
question are indisputable or beyond dispute.  It also includes any other difference, 
contractual or otherwise.  

Section 3 – Seat of arbitration 

22. As noted at paragraph 9 above, the seat of an arbitration is the country in which an 
arbitration is based from which the legal system which ultimately governs the arbitration is 
drawn.  It may affect the procedures to be adopted in the arbitration, for instance for an 
arbitration seated in Scotland under the Bill the mandatory Scottish Arbitration Rules will apply.  
The Bill provides that the seat may be designated by the parties, an institution or individual 
where authorised explicitly by the parties or by the arbitral tribunal.  The seat of the arbitration 
may also be determined, for instance, by the courts according to the rules of private international 
law. 

23. Choosing to arbitrate in Scotland in accordance with the Bill does not affect the 
substantive law used to decide the dispute itself, for instance it does not mean that it must be 
determined in accordance with Scots law.   

Arbitration agreements 

Section 4 – Arbitration agreement   

24. The agreement to go to arbitration can be in a past agreement between the parties or in a 
submission to the arbitrator when the dispute arises.  It can include arbitration clauses in separate 
agreements incorporated in the arbitration agreement. 

25. Arbitration agreements are recognised by the Bill whether they are concluded orally or in 
writing.  Accordingly, all arbitrations in Scotland may in principle be subject to the Bill.  
However, other specific laws may require arbitration agreements to be in writing, for instance 
the Requirements of Writing (Scotland) Act 1995 (c.7) in relation to heritable property.  A 
written arbitration agreement may also be necessary for the resulting arbitral award to be 
enforceable, either in Scotland by summary diligence following registration for execution in the 
Books of Council and Session, or in foreign countries under the New York Convention. 
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26. As noted above, there are also other specific legal protections for consumers who might 
be inadvertently caught by low-value arbitration clauses. 

Section 5 – Separability 

27. Section 5(1) provides that an arbitration agreement which is part of another agreement is 
to be treated as separate from the principal contract.  Accordingly, section 5(2) means that where 
it is alleged that the principal contract is void or non-existent, voidable or otherwise 
unenforceable, the arbitrator will not lack jurisdiction over the dispute in question only as a 
result of that fact.  Section 5(3) means that a tribunal can rule on whether an agreement that 
includes an arbitration agreement is valid in accordance with that arbitration agreement. 

Scottish Arbitration Rules 

Section 6 – Scottish Arbitration Rules 

28. Schedule 1 to the Bill sets out the Scottish Arbitration Rules in the form of a single code.  
The Rules govern every arbitration seated in Scotland and form part of the general law of 
Scotland in the same way as the body of the Act, and not as a matter of contract between the 
parties.  Whether a provision is included in the body of the Act or the schedule is irrelevant to its 
status as statutory law.  Section 6 is however subject to section 8 whereby parties can agree that a 
default rule does not apply.  The arbitration agreement between the parties will always have to be 
considered together with the Bill.   

Section 7 – Mandatory rules 

29. The mandatory rules take precedence over any agreement between the parties which 
conflicts with those rules.  If an arbitration is not conducted in accordance with the rules which 
apply to it (including the mandatory rules), the tribunal or arbitrator may, depending on the 
breach, be open to removal or dismissal (with potential consequences for their expenses), and an 
award may be liable to challenge. 

30. The mandatory rules are listed in section 7.  They are also identified in the Scottish 
Arbitration Rules in schedule 1 for the ease of the reader by an “M” at the end of the rule 
heading. 

Section 8 – Default rules  

31. Parties are free to make their own arrangements, by agreement, on matters covered by the 
default rules.  Only where there is no such agreement will the default rules apply.  Default rules 
do not lose their statutory nature because they apply only in certain circumstances, for instance 
in the absence of contrary agreement by the parties. 

32. Subsections (2) to (4) make detailed provision making clear that the parties can agree to 
vary any or all of the default rules, insofar as they agree to modify or disapply them.  This can be 
done in the arbitration agreement or elsewhere, and at any time before or after the arbitration 
begins.  Subsection (4) makes clear that inconsistent provision in the arbitration agreement takes 
precedence, and that the parties can choose to adopt, for example, the UNCITRAL Arbitration 
Rules, the Chartered Institute of Arbitrators’ Scottish Arbitration Code, industry standard rules 
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or the procedural rules of other legal systems (subject to the mandatory Scottish Arbitration 
Rules which cannot be contracted out of). 

33. The default rules are identified in the Scottish Arbitration Rules in schedule 1 for the ease 
of the reader by a “D” at the end of the rule heading. 

Suspension of legal proceedings 

Section 9 – Suspension of legal proceedings  

34. Section 9(1) and (2) mean that a court must suspend legal proceedings insofar as the 
matter in dispute is the subject of a valid agreement to arbitrate.  This is subject to the conditions 
in subsection (3) which mean the party seeking to suspend the legal proceedings must notify the 
parties in those proceedings and must apply to suspend the proceedings after taking any 
necessary procedural step under the court rules in those proceedings to acknowledge the 
proceedings, but before answering the substantive claim (for instance by lodging formal 
answers).  Subsection (4) provides that arbitration agreements cannot prevent parties bringing 
legal proceedings in relation to matters which the court refuses to sist, but this does not apply to 
statutory arbitrations (see section 14(2)). 

35. Section 9(5) applies the provisions to arbitrations seated outwith Scotland, in order that 
the Scottish courts have a duty to sist proceedings in relation to arbitrations seated in England 
and Wales or Northern Ireland or elsewhere.   

Enforcing and challenging arbitral awards etc. 

Section 10 – Enforcement of arbitral awards 

36. Section 10 deals with the options available to a successful party in the event that the 
unsuccessful party fails to comply with the terms of the arbitral award.   

37. Section 10(1) provides that an application may be made to the sheriff or the Court of 
Session for an order enforcing an arbitral award with the same effect as a court order bearing a 
warrant for execution.  The effect is that where a court grants an order under this rule, the 
tribunal’s award may be enforced by executing diligence in the same way as a court decree may 
be enforced (without a further warrant).   

38. The court will not make such an order, or may restrict its extent to part of the award, if 
satisfied that the tribunal lacked jurisdiction (section 10(2)).  Under section 10(3), the party 
against whom an arbitral award is made can object on the basis that the arbitrator had no 
jurisdiction only where the person has not lost the right to object under the Scottish Arbitration 
Rules (in particular rule 73).   

39. Arbitral awards will continue to be registrable for execution in the Books of Council and 
Session or sheriff court books where the parties have so agreed in the arbitration agreement.  
(This is separate to the procedure in subsections (1) to (3)).  In those circumstances, awards 
continue to be enforceable by summary diligence in accordance with the law of diligence (see 
the Debtors (Scotland) Act 1987 (c.18) and the Debt Arrangement and Attachment (Scotland) 
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Act 2002 (asp 17), amended by the Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)).  
The arbitration agreement will continue to require consent to registration for execution, and to be 
registered.  Section 10(4) makes limited provision to that end, providing that, where the other 
requirements for enforcement are met, arbitral awards are so registrable despite not being self-
proving in accordance with the Requirements of Writing (Scotland) Act 1995, unless the parties 
agree otherwise. 

40. Section 10(5) means enforcement is available in the Scottish courts for those with 
arbitrations seated elsewhere. 

41. Section 10 does not affect any other right to enforce an award under sections 17 to 19 
(New York Convention awards) or under any other enactment or rule of law. 

Section 11 – Court intervention in arbitrations 

42. Section 11 does not allow legal proceedings in respect of the tribunal’s award or any 
other act or omission of the tribunal other than in accordance with the Bill.  It particularly 
excludes judicial review or other types of review or appeal of arbitral awards.  

43. Section 11(3) limits, to certain specific procedures under the Bill, the occasions when 
jurisdictional questions may be raised with the courts. 

Section 12 – Persons who take no part in arbitral proceedings 

44. Section 12 protects the rights of those who are alleged to be a party to the arbitral 
proceedings, but who do not participate in the arbitration.  Subsection (1) allows such a party to 
challenge the jurisdiction of the tribunal on the same grounds as a party, by court proceedings. 

45. Subsection (2) gives an alleged party the same rights as an actual party to the proceedings 
to challenge an award under rules 65 or 66 but relieves him or her of any duty to exhaust 
available arbitral procedures. 

Section 13 – Anonymity in legal proceedings 

46. Section 13(1) protects the identity of a party in legal proceedings with any disclosure 
outwith court by the court or in reports of the court proceedings without the consent of all parties 
being treated as a breach of an obligation of confidence.  The duty of confidentiality is subject to 
the exemptions in 13(2).  Section 13 only covers the parties’ identities and not the other contents 
of any court judgement.  See also default rule 25 which provides that the arbitrator(s) and the 
parties must not disclose confidential information relating to the arbitration.     

Statutory arbitration 

Section 14 – Statutory arbitration: special provisions 

47. The Bill interacts with various other Acts (and subordinate legislation) which provide for 
particular arbitration procedures for particular statutory purposes.  The Bill will allow parties to 
those arbitrations the benefits of the procedures set out in the Bill where appropriate. 
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48. The Bill provides that where a dispute on a particular matter is referred to arbitration 
under such legislation, the Bill will apply to any arbitration under that other legislation, as if the 
reference to arbitration was as a result of an agreement between the parties.  Subsection (3) 
provides however that if the other legislation makes provision which is inconsistent with the Bill, 
that other legislation prevails.   

49. Subsection (4) provides that every statutory arbitration is to be seated in Scotland.  In the 
case of domestic arbitration, the effect is to prevent parties to a statutory arbitration from 
agreeing to seat the arbitration outwith Scotland.  This is however subject to conflict of law rules 
(for instance on the interaction with the equivalent section 95(2) of the Arbitration Act 1996 for 
the other jurisdictions of the UK). 

50. Subsection (5) identifies the rules that do not apply to statutory arbitrations.  
Subsection (6) limits the circumstances in which statutory arbitrations covering different matters 
can be consolidated together (permitted by rule 39 where parties so agree). 

Section 15 – Power to adapt enactments providing for statutory arbitration 

51. The subordinate legislation powers in paragraph (a) allow the Scottish Ministers by order 
to modify the rules (and other Bill provisions) as they apply to statutory arbitrations and in 
paragraph (b) to amend any enactment which provides for arbitration to satisfactorily apply the 
rules (or other Bill provisions) to arbitrations conducted under that specific legislation.  The 
statutory instrument procedure requiring affirmative approval by the Scottish Parliament applies 
where primary legislation is amended.   

Recognition and enforcement of New York Convention awards 

Section 16 – New York Convention awards 
52. Subsection (1) explains a “Convention award”.  The awards recognised or enforced are 
arbitral awards made in the territory of a state which is a signatory to the New York Convention.  
The UK ratified the Convention on 24 September 1975.  The Arbitration Act 1975 (c.50) 
provides for the enforcement of New York Convention awards in Scotland.  Sections 16 to 20 
are a consolidation of the relevant provisions of the 1975 Act. 

53. Such agreements must be in writing (unlike arbitration agreements domestically which 
can be oral).  The reference to “written” arbitration agreements will cover for instance telegrams 
or an exchange of letters as mentioned in the text of the New York Convention which this 
provision implements (according to the general interpretation rules which apply to Acts of the 
Scottish Parliament and subordinate legislation made under them – see the definition of 
“writing” in Schedule 2 to S.S.I. 1999/1379).  By comparison, section 7(1) of the Arbitration Act 
1975 (c.3) which this provision consolidates reflects the age of that Act. 

54. There have in the past been difficulties where the seat of an arbitration has been held to 
be where the award was signed.  Therefore, subsection (2) provides that such an award is treated 
as made at the seat of the arbitration regardless of where it was signed, despatched or delivered 
to any of the parties. 
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55. Under subsection (3), if the Queen by Order in Council which will be subject to negative 
resolution procedure in the Scottish Parliament declares a particular state is party to the New 
York Convention, so long as the relevant order is in force, this is to be conclusive evidence that 
the state in question is a party in respect of any territory for which it is responsible.   

Section 17 – Recognition and enforcement of New York Convention awards 

56. Section 17 provides that New York Convention awards are recognised as binding on the 
parties between which they are made.  Such an award is therefore capable of being relied upon 
by those parties as a defence, set-off or in any other way in any legal proceedings in Scotland.  
The court can order that such an award is enforceable in the same manner as a judgment or order 
of the court to the same effect.   

57. A New York Convention award will also continue to be enforceable in accordance with 
the general law by summary diligence (as with enforcement under section 10 of the Bill - see 
paragraph 39 above) provided the usual requirements are met.  For instance, the arbitration 
agreement must contain consent to registration of the award in the Books of Council and Session 
for execution and the agreement and award must be so registered. 

Section 18 – Refusal of recognition or enforcement 

58. Section 18(1) allows the court to refuse to recognise or enforce under this procedure a 
New York Convention award only if the person against whom enforcement is sought can prove 
certain matters in accordance with this section.  Subsections (2) to (4) prescribe the detailed 
circumstances in which recognition or enforcement of an award may be refused.  If an award 
purports to decide matters which were not submitted to arbitration as well as those which were 
properly so submitted, the court is able to recognise or enforce those parts which were properly 
submitted so long as these can be separated from those which exceeded the jurisdiction of the 
arbitrator (subsection (5)).     

59. Subsection (6) provides that where an award is challenged before the component 
authority of the country where the award was made or under whose law it was made, a court 
decision here as to its recognition and enforcement may be adjourned and the party against 
whom recognition or enforcement is claimed ordered to provide suitable security.  Subsection (7) 
defines the “competent authority” for these purposes.   

Section 19 – Evidence to be produced when seeking recognition or enforcement 

60. Under subsection (1) a party is obliged to provide a duly authenticated original award and 
the original arbitration agreement, or duly certified copies.   

61. Where the award or agreement is in a language other than English, subsection (2) 
provides that the party is also obliged to produce a translation of it which has been certified by 
an official or sworn translator or by a diplomatic or consular agent.   

Section 20 – Saving for other bases of recognition or enforcement  

62. Section 20 preserves the rights of a party to rely upon or enforce an award other than 
under this procedure, for instance at common law.   
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Supplementary 

Section 21 – Prescription and limitation 

63. Both positive and negative prescriptive periods whereby rights are created or expire are 
interrupted by arbitration.  By amending the Prescription and Limitation (Scotland) Act 1973, 
subsections (2) and (3) align the date deemed to be the date of judicial interruption with the 
“commencement” date when the arbitration begins (see Scottish Arbitration Rule 1 for the 
default position).  The Bill substitutes the definition of “preliminary notice” in the 1973 Act to 
that effect.   

64. Subsections (4) and (6) alter rules on the limitation of court actions so that the periods 
that apply for the limitation of actions are interrupted by recourse to arbitration.  Subsection (5) 
provides that the date of the interruption of the running of the limitation period is the 
“commencement” date of the arbitration.  Limitation will continue as at present not to prevent 
recourse to arbitration. 

Section 22 – Arbitral appointments referee 

65. The Scottish Ministers are given the power to authorise by order who is to be an arbitral 
appointments referee who can appoint an arbitrator in default of the parties making provision for 
this (see rule 7 of the Scottish Arbitration Rules).  The Scottish Ministers must have regard to the 
criteria for appointment laid out in subsection (2).  Where an equivalent body has been specified 
in the arbitration agreement this will prevail over a statutory referee (see section 8(3) and (4) and 
rule 7(1)(a)).  

Section 23 – Power of judge to act as arbitrator or umpire 

66. Section 23(1) provides that a judge of the Court of Session is able to accept appointment 
as an arbitrator in a commercial dispute with the consent of the Lord President of the Court of 
Session.  Subsection (2) gives Scottish Ministers the power by order, subject to negative 
resolution procedure in the Scottish Parliament, to set a fee for the judge’s services to be paid to 
the administration office in the Court of Session.  Subsection (3) provides that any jurisdiction 
exercisable by the Court of Session in a matter in which a judge is acting as arbitrator is to be 
exercisable by the Inner House.  The decision of the Inner House is final.  Section 23 
consolidates section 17 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 
(c.55). 

Section 24 – Amendments to UNCITRAL Model Law or New York Convention 

67. Scottish Ministers are given the power, subject to affirmative resolution procedure in the 
Scottish Parliament, to amend and update the Act or provision made under it in consequence of 
any future amendment to the UNCITRAL Model Law or New York Convention. 

Section 25 – Amendment of Conveyancing (Scotland) Act 1924 (c.27) 

68. The consequential amendment to section 46 of the Conveyancing (Scotland) Act 1924 
means that if the court grants an enforcement order in respect of an arbitral award reducing a 
document registered in the Sasine Register (see rule 45(d)), the arbitral award is to be registered 

 11  

59



These documents relate to the Arbitration (Scotland) Bill (SP Bill 19) as introduced in the 
Scottish Parliament on 29 January 2009 

 
 

in the Sasine Register.  Third parties relying on the Register before the award is registered are 
protected by section 46 of the 1924 Act.    

Section 26 – Articles of Regulation 1695 

69. The 25th Act of the Articles of Regulation 1695 is disapplied from arbitration – it is 
replaced by the provisions of the Scottish Arbitration Rules permitting court challenges, in 
particular Part 8 and rule 66.  

Section 27 – Repeals 

70. The repeals of enactments specified in column 1 of schedule 2 have effect to the extent 
specified in column 2. 

Section 28 – Arbitrability of disputes 

71. Section 28 makes it clear that the Bill does not make any dispute arbitrable where the 
subject-matter of the dispute means it would not otherwise be capable of arbitration under Scots 
law.  For instance, matters which affect public rights or the status of parties in law may not be 
referred to arbitration. 

Final provisions 

Section 29 – Interpretation 

72. Section 29(1) sets out definitions that apply throughout the Bill except where the contrary 
intention appears.  

73. Subsection (2) provides that the Bill applies in the same way to three or more parties as it 
does to disputes between two parties. 

Section 30 – Ancillary provision 

74. Section 30 gives the Scottish Ministers power to make supplementary, incidental, 
consequential, transitional, transitory or saving provision by freestanding order to implement the 
Bill, including by modifying enactments, instruments or documents. 

Section 31 – Orders 

75. Section 31 provides that any Ministerial power under the Bill to make orders will be 
exercisable by statutory instrument.  This section makes further provision for the relevant powers 
and procedures.  Subsection (2) generally provides for negative procedure except where primary 
legislation is being amended or under section 24 to update the Bill to reflect amendments to the 
UNCITRAL Model Law or the New York Convention, where the statutory instrument procedure 
requires an affirmative resolution of the Scottish Parliament (see subsection (3)). 

Section 32 – Crown application 

76. The Bill will bind the Crown.  Where Her Majesty the Queen would be party to an 
arbitration in her personal capacity (for instance as private owner of the Balmoral estate) Her 
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Majesty may be represented by such person as she may appoint.  The Prince and Steward of 
Scotland may also be represented by such person as he may appoint. 

Section 33 – Commencement 

77. Section 33 provides for bringing the operative provisions of the Bill into force by order. 

Section 34 – Short title 

78. The Bill, once enacted, is to be called the Arbitration (Scotland) Act 2009. 

SCHEDULE 1 – SCOTTISH ARBITRATION RULES 

Part 1 – Commencement and constitution of tribunal etc. 

Rule 1 – Commencement of arbitration Default 

79. An arbitration will begin on service of notice by one of the parties submitting the dispute 
to arbitration.  The significance of this date may be by virtue of the arbitration agreement or the 
Bill default provisions, for example the parties or an arbitrator may set time limits from such a 
date, and the rules on prescription and limitation will apply from this date. 

Rule 2 – Appointment of tribunal Default 

80. Arbitration agreements only take effect when a dispute arises.  If the parties have 
included provision in the arbitration agreement about the appointment of an arbitrator or 
arbitrators then those provisions will apply.  If, however, no provision has been made in the 
arbitration agreement for the appointment of an arbitrator, if there are gaps in the provisions on 
appointment, or if the parties fail to carry out those provisions, then the Bill provides default 
rules to allow for the appointment of an arbitrator to take the arbitration forward.  This changes 
the common law position in Scots law and rule 2 makes clear how the structure of the 
appointment provisions in the rules apply.  An arbitrator’s appointment may take effect on the 
appointment being made or at such time as may be agreed between the parties. 

Rule 3 – Arbitrator to be an individual Mandatory 

81. An arbitrator must be a natural person. 

Rule 4 – Eligibility to act as arbitrator Default 

82. As an arbitrator may be chosen from fields as diverse as farming, construction, forestry, 
oil engineering or international law, the Bill is not prescriptive about who should be eligible to 
become an arbitrator.  Unless the parties agree otherwise, an arbitrator must, however, be legally 
capable of acting as an arbitrator; otherwise any award made by him or her may be liable to 
nullification.   

Rule 5 – Number of arbitrators Default 

83. If the arbitration agreement is silent on the number of arbitrators to be appointed, rule 5 
provides a default rule that the arbitration is conducted by a sole arbitrator. 
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Rule 6 – Method of appointment Default 

84. The Bill provides a default procedure for the appointment of arbitrators to allow the 
arbitration process to begin after a dispute arises.  The parties may agree among themselves as to 
who the arbitrator should be, and on the procedure for appointment, but the Bill provides a 
fallback system.  To the extent that there is no agreement, rule 6 provides that for a sole 
arbitrator the parties appoint an eligible individual jointly.  For 2 arbitrators, each of 2 parties can 
appoint an arbitrator, though all arbitrators must be independent of the parties that appoint them 
(see rule 74).  For more arbitrators, the arbitrators appointed by each party make the additional 
appointments.  There is a 28 day time-limit for any party to comply from when a request is made 
by the other party.  See rule 7 for when this procedure fails. 

Rule 7 – Failure of appointment procedure Default 

85. Rule 7 is a default rule.  Paragraph (1) provides that where a party to an arbitration 
agreement refuses to do something which an agreement between the parties requires them to do 
to bring about the appointment of an arbitrator, or if they fail to do so within the 28 day period 
required by rule 6, either party may refer the appointment of the arbitrator to the arbitral 
appointments referee.  If one party appoints and the others do not then the referee steps in only in 
relation to the appointment of that individual arbitrator. 

86. Rules 7(2) to (4) provide a process for a party to object to the reference to an arbitral 
appointments referee.  If no objection is made the arbitral appointments referee may appoint an 
arbitrator.   

87. Rule 7(5) provides that if a party objects to the referee making an appointment, if the 
referee fails to make an appointment within 21 days of a referral or if the parties agree not to use 
a referee, any party can apply to the court to make the necessary appointment.  There is no right 
of appeal against the decision of the court (paragraph (6)). 

88. The arbitral appointments referee or the court will have to have regard to the matters set 
out in paragraph (7), the nature of the dispute, the arbitration agreement and the attributes of the 
appointee, when making the appointment.   

89. Paragraph (8) means that an appointment made by the arbitral appointments referee will 
have the same effect as if made with the agreement of the parties, even if the composition of the 
tribunal appointed by the referee differs from the arbitration agreement.   

Rule 8 – Duty to disclose any conflict of interests Mandatory 

90. Rule 8 requires an arbitrator (and any umpire see rule 78) - including when asked but not 
yet appointed - to disclose, without delay, to the parties any circumstances which might 
reasonably be considered relevant when considering if he or she is impartial or independent.  The 
obligation to disclose continues throughout the arbitral proceedings.  If an arbitrator fails to 
disclose, the court can take that into account as regards his or her expenses in removing them 
(rule 75). 
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91. The mandatory effect of the rule requires disclosure only.  The parties are free to ignore 
disclosure and appoint a non-independent arbitrator if satisfied that he or she will nevertheless 
act impartially.  A challenge to that arbitrator or an award would only be successful if substantial 
injustice is shown to have resulted in lack of impartiality, independence or fairness, which may 
be unlikely in the event of disclosure where the parties have agreed to proceed.     

Rule 9 – Arbitrator’s tenure Default 

92. Rule 9 lists the circumstances in which the appointment of an arbitrator comes to an end 
before the natural end of the arbitration.  

Rule 10 – Challenge to appointment of arbitrator Default 

93. Rule 10 is a default rule, in the absence of agreement between the parties, to allow a party 
to object to the appointment of an arbitrator or umpire.  The grounds, in paragraph (2)(a), are 
lack of impartiality and independence, fairness and lack of qualifications as agreed by the 
parties.  The rest of paragraph (2) sets out how a competent objection is to be made.  Paragraph 
(3) provides that dismissal is not automatic as the tribunal can confirm or revoke the 
appointment.  Under paragraph (4) revocation is presumed if a decision is not made within 14 
days of the tribunal receiving the objection.  

Rule 11 – Removal of arbitrator by parties Default 

94. Rule 11 is a default rule for the parties to agree to remove an arbitrator.  This is instigated 
by one of the parties though the parties must act jointly to remove the arbitrator.  A removal is 
effected by notifying the arbitrator.  

Rule 12 – Removal of arbitrator by court Mandatory  

95. Rule 12 makes mandatory provision for removal of an arbitrator or umpire by the court 
because of lack of impartiality, independence, fairness or lack of qualifications, as opposed to by 
the parties and any other arbitrators or umpires on application by any party.  The court can also 
judge under rule 12(c) that the arbitrator is incapable (or there are doubts about capacity) of 
acting, which includes the eligibility requirement on capability in rule 4 - someone may be 
capable under the Adults with Incapacity (Scotland) Act 2000 (asp 4), but may still be incapable 
of acting as an arbitrator under this provision. 

96. Rule 12(e) allows individual arbitrators to be challenged on grounds of failure to conduct 
the arbitration in accordance with the arbitration agreement (subject to any contrary mandatory 
rule) where there has been or will be substantial injustice caused to a party.  The “substantial 
injustice” test means that minor procedural breaches will not permit removal or dismissal or 
challenge of an award.  This will, for example, cover failure to take reasonable steps to prevent 
unauthorised disclosure of confidential information under rule 25(2) – if that default rule applies 
- only if any breach of confidence has caused substantial injustice.  

Rule 13 – Dismissal of tribunal by court Mandatory 

97. The power for the Outer House of the Court of Session (“the Outer House”) in rule 13 to 
dismiss the entire tribunal is a mandatory provision.  The tribunal may not be conducting 
proceedings without unnecessary delay or in accordance with the parties’ wishes (subject to any 
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contrary mandatory rule) or agreed procedure, for example.  This is however subject to the 
caveat that substantial injustice has been or will be caused to the aggrieved party. 

Rule 14 – Removal and dismissal by court: supplementary Mandatory 

98. Rule 14 makes mandatory provision to further limit the ability of the Outer House to 
remove an arbitrator or umpire or dismiss a tribunal.  Paragraph (1)(a) provides that an arbitrator 
or tribunal must be given notice of the challenge and the opportunity to make representations.  
Paragraph (1)(b) provides that any other available recourse to the tribunal must have been 
exhausted.  Paragraph (2) provides that there is no appeal against a court’s decision under rule 12 
or 13.   

99. Paragraph (3) provides that the arbitration may continue while the objection is heard.  
This avoids the possibility that (notwithstanding there might be good grounds for attempting to 
remove an arbitrator) the rule may be used as a means of delaying or frustrating the arbitration.  
These provisions apply across the court proceedings on removal and dismissal. 

Rule 15 – Resignation of arbitrator Mandatory  

100. Rule 15 is a mandatory rule which sets out the circumstances in which an arbitrator is 
permitted to resign.  If an arbitrator wishes to resign and the parties concur, there is no difficulty.  
Rule 15(1)(e) and (2) provide that the Outer House may authorise a resignation if satisfied that is 
reasonable.  See rule 16(2) for the consequences where an arbitrator resigns without complying 
with rule 15.  Rules 15 and 16 replace the common law restrictions on resignation by an 
arbitrator.     

Rule 16 – Liability etc. of arbitrator when tenure ends Mandatory 

101. Rule 16(1) allows the Outer House to make such order as it thinks fit with respect to the 
arbitrator’s entitlement, if any, to fees or expenses, the repayment of any fees or expenses 
already paid or where an arbitrator has resigned, to grant relief from liability incurred or to 
impose liability.   

102. Rule 16(2) provides that the court must, when considering making any order about 
liability etc., have regard to whether any resignation was in breach of rule 15.    

Rule 17 – Reconstitution of tribunal Default 

103. Rule 17 is a default rule for the reconstitution of the tribunal when an arbitrator’s tenure 
ends.  Paragraph (1) provides that this can be done either by the same procedure as for the 
original tribunal or under the default rules for appointment of arbitrators.  Under rule 17(2), the 
reconstituted tribunal decides the extent to which things done previously as part of the arbitration 
stand, subject to the parties’ agreement otherwise.  Parties also retain any right to object or 
appeal on any ground they previously had available. 
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Rule 18 – Arbitrators nominated in arbitration agreements Default 

104. Rule 18 is a default rule, in the absence of agreement between the parties, that any 
provision in an arbitration agreement which nominates a particular individual as a tribunal 
member has no effect when their tenure comes to an end (see rule 9). 

Part 2 – Jurisdiction of tribunal  

Rule 19 – Power of tribunal to rule on own jurisdiction Mandatory 

105. Rule 19 provides for a clear power for the arbitrator to decide his or her own jurisdiction.  
The extent of an arbitrator’s jurisdiction and his or her power to decide his or her own 
jurisdiction is important in arbitration since it determines exactly what issues the arbitrator is to 
decide.   

Rule 20 – Objections to tribunal’s jurisdiction Mandatory 

106. Rule 20 is a mandatory rule.  If a party considers that the tribunal does not have 
jurisdiction, the party may object to the tribunal.  Paragraph (2) requires an objection to be raised 
as soon as reasonably practicable after the matter is first raised in the arbitration, or such later 
time as the tribunal allows if it considers the circumstances justify it (before the tribunal makes 
its last award).  The only recourse at that point is a court challenge to the award on grounds of 
lack of jurisdiction. 

107. Under paragraph (3), if a tribunal upholds an objection, it has the general power to 
terminate an arbitration insofar as it does not have jurisdiction and to set aside any interim or 
partial award insofar as there is no jurisdiction.  If a final award has been made the party should 
appeal under rule 65. 

108. Paragraph (4) gives the tribunal the option of ruling on an objection to its jurisdiction in 
an award as to jurisdiction, or to delay and rule in the award on the merits of the dispute, unless 
the parties agree which course it should take.  Where the tribunal does delay, any appeal will 
have to be made as a jurisdictional appeal against an award (under rule 65) rather than as an 
appeal against the decision on the objection to jurisdiction (rule 21). 

Rule 21 – Appeal against tribunal’s ruling on jurisdictional objection Mandatory 

109. Rule 21(1) provides that within 14 days after the tribunal’s decision, an application can 
be made to the Outer House on a question of an arbitrator’s jurisdiction.  Paragraph (2) provides 
that the arbitral proceedings will be able to continue until the court comes to a decision on the 
objection to jurisdiction to avoid vexatious objections being taken to the court to delay the whole 
process.  Rule 21(3) provides that the Outer House’s decision on appeal is final. 

Rule 22 – Referral of point of jurisdiction Default 

110. Rule 22 is a default rule which, unless the parties agree otherwise, allows a party to ask 
the Outer House to determine a point of jurisdiction.  This recognises that there may be difficult 
issues of jurisdiction where the tribunal’s ruling is almost certain to be challenged.   
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111. Paragraph (2) restricts the right to apply.  An application can be made if all parties agree 
or the tribunal has consented and the court is satisfied that its determination is likely to produce 
substantial cost savings and there has been no delay by the party in making the application.  In 
addition the court must be convinced that there are good reasons why it, and not the tribunal, 
should decide the matter.   

112. Paragraph (3) provides that the arbitral proceedings will be able to continue until the 
court comes to a decision on the referral. 

113. Rule 22(4) means that there is no appeal against the decision of the Outer House on the 
referral or whether an application is valid. 

Part 3 – General duties 

Rule 23 – General duty of the tribunal Mandatory  

114. Rule 23 is a mandatory rule.  Rule 23(1) provides that an arbitral tribunal (and any 
umpire) conducting an arbitration must comply with its general duty - to be impartial, 
independent and fair.  Treating the parties fairly does not necessarily mean treating them in 
exactly the same way. 

115.  The general duty is also that the tribunal (and umpire) must conduct the arbitration 
without unnecessary delay and without incurring unnecessary expense.  “Without unnecessary 
delay” recognises the possibility of delay for the purposes of the arbitration and unnecessary 
expense recognises that the tribunal can incur expense where necessary.   

116. Under rule 23(2), the tribunal must allow parties a reasonable opportunity to put their 
case and respond to the other party’s case.     

Rule 24 – General duty of the parties Mandatory 
117. Rule 24 imposes a general duty on the parties to ensure that the arbitration is conducted 
without unnecessary delay and without incurring unnecessary expense.  “Without unnecessary 
delay” recognises the possibility of delay for the purposes of the arbitration and unnecessary 
expense recognises that the tribunal and the parties may need to incur expense where necessary.   

Rule 25 – Confidentiality Default 

118. Rule 25 is a default rule which provides that the arbitrator(s) and the parties must not 
disclose confidential information as defined in rule 25(4) relating to the arbitration.  There are 
various exceptions to this.  The effect is that disclosure will be a breach of an obligation of 
confidence unless the parties agree otherwise.   

119. The parties are placed under a duty of confidentiality towards each other and to the 
tribunal.  The tribunal is likewise placed under a similar duty towards the parties.  A breach of 
the obligation of confidence will be actionable by the party or parties to whom the duty was 
owed.  The available remedy will depend on the circumstances, but might be interdict or 
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damages.  Breach of the duty of confidentiality will also for instance allow removal of an 
arbitrator under rule 12 where it leads to substantial injustice. 

120. The exception allowing disclosure in paragraph (1)(a) covers disclosure of information, 
for example, to the tribunal, other parties, advisers, experts and witnesses authorised by the 
parties.  In addition, paragraph (1)(b) allows any disclosure by the tribunal or for the conduct of 
the arbitration. 

121. Paragraph (1)(c) covers disclosure required by enactment or rule of law (including 
compliance with court orders), for the fulfilment of any public duty or function and where public 
officials seek information in pursuance of regulatory functions. 

122. Paragraph (1)(d) covers disclosure where this is needed to protect a person’s lawful 
interests.  In the Court of Appeal in the English law case of Emmott v Michael Wilson & 
Partners Ltd., Lawrence Collins LJ, said “that disclosure was permissible when, and to the 
extent to which, it was reasonably necessary for the establishment or protection of an arbitrating 
party’s legal rights vis-à-vis a third party in order to found a cause of action against that third 
party or to defend a claim, or counterclaim, brought by that third party. It would be this 
exception which would apply where insurers have to be informed about the details of arbitral 
proceeding”1. 

123. Paragraph (1)(e) covers disclosure in the public interest and (1)(f) in the interests of 
justice.  Paragraph (1)(g) permits disclosure in circumstances which would attract a defence of 
absolute privilege in a defamation action (for instance in Parliamentary proceedings)  

124. The duty of confidentiality is not imposed on third parties, for example professional 
advisers and expert witnesses.  However, it is expected that the parties or tribunal will enter into 
private arrangements with third parties under which an agreement or undertaking to keep matters 
confidential is obtained.  Disclosure by third parties is not a breach of any duty of confidentiality 
imposed by rule 25.    

125. Rule 25(2) imposes an express duty on the tribunal and the parties to take all reasonable 
steps to prevent unauthorised disclosure by third parties, for instance by informing them of the 
requirement of confidentiality or seeking confidentiality undertakings from them if appropriate.  
Rule 25(3) imposes a duty on the tribunal to inform the parties at the outset of the arbitration 
whether any proceedings they will be involved with are to be confidential.    

126. If the tribunal breaches the duties in rules 25(2) and (3), this may be grounds for removal 
of the arbitrator under rules 12 and 13.  If both parties are unhappy about a disclosure by an 
arbitrator, they could agree to remove under rules 11 or 12.  If the parties breach the duty under 
rule 25(2), the tribunal can take this into account when allocating the parties’ liability for 
expenses between themselves under rule 60.  Failure by the tribunal to comply with any of the 
duties in rule 25 may also be a ground for a serious irregularity appeal where non-compliance 
causes substantial injustice. 

 
1 [2008] EWCA Civ 184; WLR (D) 82 at paragraph 101. 
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Rule 26 – Tribunal deliberations Default 

127. Rule 26 is a default rule which provides that the tribunal is not required to share its 
deliberations with the parties, except for the information in rule (2) – which they are required to 
share.  Failure by an arbitrator to comply may attract the same consequences as noted in the 
preceding paragraph for rules 25(2) and (3). 

Part 4 – Arbitral proceedings 

Rule 27 – Procedure and evidence Default 

128. Rule 27 is a default rule, that in the absence of agreement between the parties, the 
arbitrator can determine the procedure to be followed and evidential matters.   

129. Rule 27(2) provides an illustrative, but not exhaustive, list of such powers for the 
tribunal.  Arbitrators are for instance allowed to act inquisitorially (rule 27(2)(e)) and can 
generally disapply the law of evidence (rule 27(2)(h)).   

Rule 28 – Place of arbitration Default 

130. Rule 28 is a default rule which permits an arbitration seated in Scotland to meet 
elsewhere. 

Rule 29 – Tribunal decisions Default 

131. Rule 29 is a default rule.  In the absence of agreement between the parties, rule 29(1) 
provides on a default basis that decisions, orders and awards can be made by all or a majority of 
the arbitrators. Where there is neither unanimity nor a majority, rule 29(2) provides that any 
chair or if no person has been so nominated, an umpire, will have the casting vote, and for 
appointment of such an umpire.   

Rule 30 – Tribunal directions Default 
132. Rule 30 is a default rule giving the tribunal the power to give directions to the parties for 
the purposes of conducting the arbitration and requires the parties to comply with these in the 
time specified. 

Rule 31 – Power to appoint clerk, agents or employees etc. Default 

133. Rule 31 is a default rule that an arbitrator can appoint a clerk (and others) to assist in the 
arbitration.  However, the parties’ consent will be required for the appointment of clerks and 
other staff if significant costs are likely to arise.  See rule 23(1)(c)(ii) and the need for the 
tribunal to avoid unnecessary expenses.  Disputes about the “significance” of expenses in rule 
31(2) may be resolved by taxation by the auditor of court (which is a process of review of 
expenses).  

Rule 32 – Party representatives Default 

134. Rule 32 is a default rule that a party may be represented by a lawyer or any other person 
chosen by the party.  Rule 32(2) provides that any representation of a party must be 
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communicated to the tribunal and other party at the beginning of the arbitral process or as soon 
as that representation is engaged.   

Rule 33 – Experts Default 

135. Rule 33 is a default rule, in the absence if agreement to the contrary, that an arbitrator has 
the power to instruct an expert (also known as a man of skill or an assessor) to provide an 
opinion on areas outwith the arbitrator’s knowledge to allow a decision in the case.  Rule 
33(2)(a) provides that the parties must be given a reasonable opportunity to comment on the 
expert’s written opinion.  If the information is to be given in person, rule 33(2)(b) provides that it 
must be at a hearing at which the parties may ask the expert questions. 

Rule 34 – Powers relating to property Default 

136. Rule 34 is a default rule which makes provision for protective measures relating to 
property, including evidence.  It gives a tribunal the power to make orders for the production, 
preservation etc. of property owned or possessed by a party as a protective measure pending the 
outcome of an arbitration or for the purpose of being used as evidence during the proceedings.  
These are similar to the powers of a court.   

Rule 35 – Oaths or affirmations Default 

137. Rule 35 is a default which provides that parties and witnesses may be examined under 
oath or affirmation which the tribunal may administer. 

Rule 36 – Failure to submit claim or defence timeously Default 

138. Rule 36 is a default rule.  In the absence of agreement between the parties, the arbitrator 
will have powers to deal with late submission of statements of claim, counterclaims and 
defences.  In rule 36(1) if there is no good reason for delay in submitting a claim and it is likely 
to give rise to a substantial risk that issues cannot be decided fairly or the defender will be 
seriously prejudiced the tribunal must terminate the arbitration in so far as it relates to the 
subject-matter of the claim. Where this happens, the tribunal can make an award which can take 
the delay into account when allocating liability for recoverable expenses. 

139. Rule 36(2) provides that if there is no good reason for the delay in submitting a defence 
the tribunal must proceed with the arbitration (but it is treated as no admission). 

Rule 37 – Failure to attend hearing or provide evidence Default 

140. Rule 37 is a default rule.  In the absence of agreement to the contrary, if a party fails to 
attend a hearing (on reasonable notice) or produce any document or other evidence as requested 
by the tribunal and there is no good reason for not doing so, the tribunal can proceed and make 
an award based on the information it has.  

Rule 38 – Failure to comply with tribunal direction or arbitration agreement Default 

141. Rule 38 is a default rule which in paragraph (1) provides the tribunal with power to order 
a party breaching a direction of the tribunal or the rules and arbitration agreement governing the 
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arbitration to comply.  Rule 38(1)(b) means that a tribunal does not have to formally direct a 
defaulting party to comply with the arbitration agreement before making a compliance order. 

142. Rule 38(2) gives the tribunal a number of powers when a party does not comply with an 
order including taking non-compliance into account when allocating liability for recoverable 
expenses. 

Rule 39 – Consolidation of proceedings Default 

143. Rule 39 is a default rule which allows the parties to agree to consolidate the arbitration 
with another arbitration, or hold concurrent hearings, but the tribunal may not do so on its own 
initiative.  Section 14(6) of the Bill states that for statutory arbitrations, notwithstanding rule 39, 
consolidation is only possible for other arbitrations under the same statutory provision. 

Part 5 – Powers of court in relation to arbitral proceedings 

Rule 40 – Referral of point of law Default 

144. Rule 40 allows a party to ask the Outer House to determine any point of Scots law arising 
in the arbitration.  The rule is a default rule and so the parties can exclude the jurisdiction of the 
court.   Rule 40(2) restricts the right to apply.  An application can be made if all parties agree or 
the tribunal has consented and the court is satisfied that its determination is likely to produce 
substantial cost savings and there has been no delay by the party in making the application.  In 
addition the court must be convinced that there are sound reasons why it and not the tribunal 
should decide the matter.   

145. Rule 40(3) provides that the arbitral proceedings will be able to continue until the court 
comes to a decision on the referral.   

146. Rule 40(4) means that there is no appeal of the decision of the Outer House. 

Rule 41 – Variation of time limits set by parties Default 

147. Rule 41 is a default rule which allows the court on the application of the tribunal or any 
party to vary time limits agreed by the parties where anyone would suffer a substantial injustice 
and any available arbitral process for varying time limits has been exhausted.   

Rule 42 – Court’s power to order attendance of witnesses and disclosure of evidence 
Mandatory  
148. Rule 42 makes mandatory provision that the court has the same power in arbitration 
proceedings as it would have in ordinary civil proceedings to order the attendance of a witness or 
the taking of evidence on commission.  

Rule 43 – Court’s other powers in relation to arbitration Default 

149. Rule 43 is a default rule so, if the parties agree, the court powers specified do not apply to 
a particular arbitration.  Otherwise, the court has the same power in arbitration proceedings as it 
would have in ordinary civil proceedings.  The rule retains the existing law and sets out a range 
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of powers including making an order under section 1 of the Administration of Justice (Scotland) 
Act 1972 to order the inspection, photographing, preservation, custody and detention of 
documents and other property (including land) which appear to the court may be relevant to the 
arbitration proceedings.   

150. Rule 43(2) provides that the court has these powers only on application by a party and if 
an application for an order is made after the arbitration has commenced, then the consent of the 
arbitrator is required unless the case is one of urgency. 

151. Rule 43(3) applies rule 43 to arbitrations which have begun and to disputes which have or 
might arise, where an arbitration agreement provides for the dispute to be resolved by arbitration. 

152.  Rule 43(4) means that the rule does not affect the court’s powers under any rule of law 
or the tribunal’s powers (see in particular rule 34).  

Part 6 – Awards 

Rule 44 – Rules applicable to the substance of the dispute Default  

153. Rule 44 is a default rule.  The dispute will be decided in accordance with the substantive 
rules decided on by the parties where possible according to the law.  If the parties have made no 
such choice then the tribunal must decide, applying the conflict of law rules.   

154. Rule 44(2) provides that a tribunal may only decide the dispute according to concepts like 
justice, fairness or equity if they form part of the law concerned or if the parties so agree.  
Because this is a default rule, the parties can agree that the arbitrator should have regards to other 
considerations.  

155. Rule 44(3) provides that commercial and trade usage, custom or practices should also be 
taken into account as should any other relevant matters.  

Rule 45 – Remedies available to tribunal Default 

156. Rule 45 sets out the remedies available to the tribunal in its award, including a sum in 
respect of damages or to rectify or reduce a deed or document (see rule 47 and 54(2) for 
restrictions on this). 

 Rule 46 – Interest Default  

157. Rule 46 is a default rule.  It gives the tribunal detailed powers to award interest.  Rule 
46(1) covers both the pre- and post- award period.  Rule 46(2) provides the tribunal with the 
power to specify the interest rate, how it is to be calculated and the period for which it is payable.  
This can be different for different amounts (rule 46(3)).  Rule 46(4) preserves any power of the 
tribunal to award interest otherwise than under this rule.    
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Rule 47 – Restriction on awards Default 

158. Rule 47 provides that a tribunal award may not order anything a court would be unable to 
order in the circumstances. 

Rule 48 – Form of award Default 

159. Rule 48 is a default rule for the form of a tribunal’s award.  The consequence of an award 
not being in proper form is that it could be a ground for challenge of the award.   Rule 48(1) 
provides that an award must be signed by all the arbitrators or at least by those assenting to it.  

160. Paragraph (2)(a) provides that the award must state where the arbitration is seated, i.e. in 
Scotland.  Were it not for this, the juridical seat of the arbitration might not be clear from the 
award.  Paragraph (2)(b) provides that the award must state when it is made and the date on 
which the award takes effect.  Paragraph (2)(c) requires the tribunal to give its reasons for the 
award.  Paragraph (2)(d) provides that if there has been a previous provisional or part award, an 
award must contain details of the previous award and, in the case of a previous provisional 
award, specify the extent to which that award is superseded or confirmed. 

161. Under paragraph 48(3) the award is made by delivering it to each of the parties in 
accordance with rule 79.  This is subject to the power of the arbitrator to withhold the award in 
case of non-payment of the fees and expenses of the arbitrator (rule 53).  

Rule 49 – Award treated as made in Scotland Default 

162. It may not always be possible or convenient to sign the award in the place where the 
arbitration was held and there have been cases where a signature was applied away from the seat 
of arbitration leading to difficulties establishing what the applicable law is.  Rule 49 is therefore 
a default rule that given that the arbitration is seated in Scotland, an award is to be treated as 
having been made in Scotland even if it is signed outwith Scotland.   

Rule 50 – Provisional awards Mandatory 

163. Rule 50 is a mandatory rule that an arbitrator is able to make provisional awards for 
relief.  This will protect parties in cases where there is inequality of arms and will, for example, 
avoid the need for a party to go to court to seek interdict.  This rule is mandatory because if one 
of the parties was pre-disposed towards taking some action which would have the effect of 
frustrating or avoiding the likely or possible outcome of arbitration, then they may have been 
unlikely to agree that the arbitrator should have power to make provisional orders. 

Rule 51 – Part awards Default  

164. Rule 51(1) is a default rule that in the absence of agreement between the parties, the 
tribunal has a general power to make more than one award during the arbitration.  Rule 51(2) 
provides that awards dealing with only part of the dispute are to be known as “part awards”.  A 
part award must specify the matters to which it relates (rule 51(3)). 
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Rule 52 – Draft awards Default 

165. Rule 52 is a default rule that in the absence of agreement between the parties, the tribunal 
may (it does not have to) issue an award in draft to the parties and then must allow the parties to 
make representations before the award is actually made.  It is thought to be good practice for 
arbitrators to issue awards in draft form to the parties who will therefore have an opportunity to 
comment and point out any errors, ambiguity, etc, though it is acknowledged that it will not 
always be possible to do this due to time constraints. 

Rule 53 – Power to withhold award on non-payment of fees or expenses Mandatory 

166. Rule 53 is a mandatory rule.  Rule 53(1) provides that the tribunal may refuse to deliver 
an award to the parties unless all the fees and expenses of the tribunal have been paid in full. 

167. Rule 53(2) provides that where the tribunal refuses to deliver its award on this basis, a 
party can apply to the court for an order on delivery on payment into court by the applicant of the 
fees demanded.  The applicant will have to provide the full amount of fees and expenses (or a 
lesser amount specified by the court).  The applicant may have to seek payment of the other 
party’s share separately from the other party or parties to the arbitration.  The court then directs 
how the fees and expenses “properly payable” are to be determined and these are met from the 
funds in court.  Any balance will be paid back to the applicant.  This provides a remedy for a 
party who wants to take up the award but considers the tribunal’s fees are excessive and wants 
them reviewed - although it will not assist a party who considers the fees to be excessive where 
the other party has already paid the tribunal’s fees (in which case the remedy would be an 
application under rule 60).  Rule 53(3) provides that the procedure is not available if the 
arbitration agreement provides for any process for appeal or review of the fees and expenses 
demanded which has not been exhausted.  Rule 53(4) provides that the decision of the court is 
final.  

Rule 54 – Award to be final and binding Default 

168. Rule 54 is a default rule.  Rule 54(1) provides that an award, including a part award, is to 
be final and binding on the parties and persons claiming through or under them.  Rule 54(2) 
protects the interest of third parties where the order seeks to rectify or reduce a deed or other 
document.  Rule 54(3) provides that parties can still challenge the award by any available arbitral 
process or under Part 8 of these rules.  

Rule 55 – Arbitration to end on last award or early settlement Default 

169. Rule 55 is a default rule.  Rule 55(1) provides that the end of an arbitration, when the 
arbitral tribunal’s powers are to cease, will be when the last, or terminating, award to be made in 
the arbitration is made (see rule 48) and no claim is outstanding.  This is, however, subject to 
rule 55(2) which provides exceptions in cases of objection to the arbitrator’s jurisdiction (rule 
20(3)) or failure to submit a claim (rule 36).   

170. Rule 55(3) provides that the parties may end the dispute by notifying the tribunal that 
they have settled the dispute.  Under rule 55(4) an award may reflect the terms of the settlement 
of the dispute.  The Scottish Arbitration Rules (with the exception of rule 48(2)(c) – the 
tribunal’s statement of reasons for an award – and Part 8 (challenging awards)) apply to such an 
award.    
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171. Rule 55(5) means that the fact that arbitral proceedings have ended does not affect the 
operation of other rules.   

Rule 56 – Correcting an award Default 

172. Rule 56 is a default rule which gives arbitrators a power to correct certain defects in any 
final award they make.  This rule applies to part awards and provisional awards as it applies to 
final awards.  Rule 56 provides a procedure for such corrections. 

173. Rule 56(2) provides that the tribunal may on its own initiative or on the application of a 
party make a correction. Rule 56(8) provides that a corrected award should be treated as though 
it had been in corrected form on the date it first took effect.  While there is a risk that parties may 
implement awards which are corrected, the parties will be on notice that this can happen, and this 
possibility is time limited (see rule 56(4) and (6)).  When a party applies for correction, rule 
56(3) means that they are obliged to send a copy of the application to the other party, which will 
give the other party warning. 

174. Rule 56(7) provides that where a correction has, in the judgement of the tribunal, a 
consequential effect on another part of the corrected award or any other award, whether on some 
part of the substance of the dispute, or on expenses or interest, the tribunal may make 
consequential correction of that award. 

Part 7 – Arbitration expenses 

Rule 57 – Arbitration expenses Default 

175. Rule 57 is a default rule which defines “arbitration expenses”.   The fees and expenses 
incurred by the arbitrator (including any umpire – see rule 78) and the parties are included.  Also, 
if a fee is paid to the arbitral appointments referee or third party, that can be considered part of 
the expenses of the arbitration.   

Rule58 – Arbitrators’ fees and expenses Mandatory 

176. Rule 58 is a mandatory rule for the payment of such reasonable fees and expenses of the 
arbitrator as are appropriate in the circumstances.  These provisions apply to arbitrators who 
have ceased to act and cover the tribunal, arbitral appointments referee and other third parties.  
Contractual rights to payment of fees or expenses remain relevant.  Rule 58 applies in the same 
way to the fees and expenses of any umpire as it does to those of an arbitrator (rule 78).   

177. Rule 58(1) provides that the parties to the arbitration are to be severally liable to the 
arbitrator(s) for payment of the arbitrators’ own fees and expenses as well as those of the 
tribunal.  The fees and expenses are treated as a whole, so there is no question of the award being 
delivered to only one party on payment by that party of his or her “share” of the fees and 
expenses.  “Several liability” means that arbitrators can recover the full amount of fees and 
expenses from either party.  The party’s liability between themselves is not necessarily joint – it 
will depend on how they agree, or on how the tribunal decides, recoverable expenses are to be 
split (rule 60).  . The parties are not made "jointly" liable between themselves as rule 58 is 
mandatory and liability between the parties may not be joint at all times but rather as agreed by 
the parties or determined by the tribunal under rule 60. 
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178.  Rule 58(2) extends the several liability of the parties to the fees and expenses of the 
arbitral appointments referee and other third parties.      

179. Rule 58(3) provides a right for any party, arbitrator, arbitral appointments referee or other 
third party to apply for the fees and expenses to be fixed by the Auditor of Court.  This will 
cover the situation where there has been no agreement as to the basis for payment of fees and 
expenses.  Rule 58(4) provides that, unless the Auditor decides otherwise, the amount of any fee 
will be determined by the Auditor to reflect a reasonable commercial rate of charge and to allow 
a reasonable amount for all reasonably incurred expenses.  The tribunal also has the power to 
apply to the Auditor to cover the situation in which, for example, there has been simply no 
agreement on fees and expenses and parties refuse to pay what the tribunal demands.       

180. Where the application to the Auditor of Court is made after payment has been made, 
under rule 58(5), the Auditor may order repayment of any amount as is shown to be excessive.  
The purpose of this is to cover the situation where a party who has not agreed the level of fees 
with the tribunal (because it is claimed the tribunal’s demands are excessive) is unable to obtain 
delivery of the award without paying those fees in full because the tribunal refuses to deliver the 
award pending full payment.  An order by the Auditor has effect as if it was made by the sheriff. 

181. Rule 58(6) provides that the rule does not affect the Outer House’s power to make an 
order under rule 16. 

Rule 59 – Recoverable arbitration expenses Default 

182. Rule 59 provides that the arbitrator’s fees and expenses and the tribunal’s expenses in 
conducting the arbitration are recoverable.  It provides that the amount of the parties’ legal and 
other expenses (see rule 57) which are recoverable, as opposed to the arbitrator’s fees and 
expenses (dealt with in rule 58), will be determined by the tribunal or the Auditor and, unless 
they decide otherwise, this will be on the basis of a reasonable amount for reasonably incurred 
expenses.  Any doubt when determining the amount of other expenses recoverable must be 
resolved in favour of the person liable to pay them. 

183. Rule 59 applies in the same way to the fees and expenses of any umpire as it does to 
those of an arbitrator (rule 78).   

Rule 60 – Liability for recoverable arbitration expenses Default 

184. Rule 60 allows the tribunal to allocate liability for the recoverable expenses (or any part 
of those expenses) between the parties and decide how much one party may recover from the 
other.  For example, if the parties have paid an equal share of the arbitrator’s fees and expenses 
in advance and the tribunal makes an award allocating liability for expenses 70% to party A and 
30% to party B then party A has the right to recover 20% of the expenses from party B.  

185. As this is a default rule, parties are free to agree how to divide these expenses between 
themselves.  Failing such agreement, rule 60(1) gives the tribunal the power to allocate expenses 
as it thinks fit.  Rule 60(2) provides that this must be done with regard to principle that expenses 
follow award.  In making an award allocating the parties’ liability for expenses, the tribunal can 
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take into account whether the parties have fulfilled their duties towards the arbitral process and 
whether, for example, they have been guilty of delay or obstruction.   

186. Rule 60(3) imposes joint liability on the parties for any part of the recoverable arbitration 
expenses in respect of which the tribunal does not allocate liability by award (and so makes each 
liable, as between themselves, for a 50% share).  Rule 60(4)(a) makes it clear that parties’ 
liability to each other in respect of recoverable tribunal fees and expenses (and other recoverable 
third party expenses) does not relieve the parties of their own liability to the tribunal or third 
parties (for example, just because a tribunal orders Party A to reimburse Party B in respect of 
legal costs does not relieve Party B of its liability to pay its lawyers).  Rule 60(4)(b) makes it 
clear that the rule does not create a jus quaestium tertio (that is, continuing the example, it does 
not give the third party lawyers a title to sue Party A). 

Rule 61 – Ban on pre-dispute agreements about liability for arbitration expenses Mandatory 

187. Rule 61 makes mandatory provision that a party can only be liable to pay the whole or 
any part of the expenses of arbitration if the agreement on expenses is made after the dispute in 
question arises.  This is an important protection for parties in an unequal bargaining position. 

188. This rule does not affect other matters relating to expenses, for instance institutional rules 
for example on the taking of deposits where the monies remain the property of the parties until 
drawn on.  Under such rules, deposits have no effect on the final expenses award - if the parties 
have overpaid, they get a refund, if they have underpaid they have to pay the difference. 

Rule 62 – Security for expenses Default 

189. Rule 62 is a default rule that, in the absence of agreement to the contrary, an arbitrator 
has the power to order a claimant or counterclaimant to provide security for the expenses of the 
arbitration and if that order is not complied with to make an award dismissing any claim by that 
party.  Security should be at the arbitrator’s discretion, exercised according to the general 
principles of the Bill.  Rule 62(2) provides that residence outside the UK may not be a reason for 
requiring security (otherwise it may be unfair to those involved in international arbitration) nor 
should incorporation or management of a company outwith the UK. 

Rule 63 – Limitation of recoverable arbitration expenses Default 

190. Rule 63 is a default rule which gives the tribunal the power to make a provisional or part 
award to cap a party’s liability for arbitration expenses – a power which could for instance be 
used if one of the parties has enough financial resources that they could take advantage of their 
financial position against another party with more limited resources.  In this way, even if the 
expenses exceed the specified amount, the amount recoverable from that party can be capped. 

191. Rule 63(2) provides that an award imposing a cap on expenses must be made in advance 
of the expenses being incurred. 

Rule 64 – Awards on recoverable arbitration expenses Default 

192. Rule 64 is a default rule providing that expenses awards can be separate from final 
awards. 
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Part 8 – Challenging awards 

Rule 65 – Challenging an award: substantive jurisdiction Mandatory 

193. Rule 65 is a mandatory rule.  Rule 65(1) provides that a party can apply to the court to 
challenge the arbitrator’s jurisdiction and rule 65(2) gives the court powers in relation to the 
award made.  There is other provision in the rules (rule 19) for the arbitrator to rule on his or her 
own jurisdiction, and an appeal under rule 65 is also subject to the limits on review in rule 68(2) 
and (4) (including the requirement to use any available arbitral process of review).  It is however 
necessary to make provision for an appeal after the final award has been made since it may only 
be at that stage that it becomes apparent that the arbitrator has acted outwith his or her 
jurisdiction.  Rule 65(3) provides that any variation in the award has effect as part of the 
tribunal’s award.   

194. Rule 65(4) provides that an appeal against the Outer House’s decision on a jurisdictional 
appeal may be made to the Inner House but only with leave of the Outer House.  Leave may be 
given only where there is an important point of principle or practice or another compelling 
reason for the Inner House to consider the appeal (rule 65(5)).  The decision of the Inner House 
is final (rule 65(6)). 

Rule 66 – Challenging an award: serious irregularity Mandatory 

195. Rule 66 is a mandatory rule.  It sets out comprehensive grounds (in paragraph (2)) on 
which an award may be challenged for serious irregularity and gives the court powers in relation 
to the award made.  The Bill guards against vexatious or frivolous challenges which may be 
undertaken simply to delay the arbitral procedure or the enforcement of an award and so the 
challenge procedure is only available in cases of serious irregularity.  Any irregularity has to 
amount to substantial injustice.  The responsibility of the court is to review the process on how 
the arbitrator came to a decision.  It is also subject to the limits set out in rule 68(2) and (4).     

196. Rule 66(5) provides that an appeal may be made to the Inner House against the Outer 
House’s decision on a serious irregularity appeal, but only with the leave of the Outer House.  
Leave may be given only where there is an important point of principle or practice or another 
compelling reason for the Inner House to consider the appeal (rule 66(6)).  The decision of the 
Inner House is final (rule 66(7)).  

Rule 67 – Challenging an award: legal error Default 

197. Rule 67 is a default rule.  The Bill repeals section 3 of the Administration of Justice 
(Scotland) Act 1972 (the “stated case” procedure).  The Bill replaces the stated case procedure 
with a default appeal for error on a point of Scots law (on the basis of the findings of fact in the 
award) to the Outer House, but only against a final award of the arbitrator.  A final award 
includes a part award.  The error of law jurisdiction of the court only extends to the law of 
Scotland.  

198. Rule 67(2) means that the court does not have the jurisdiction to hear an appeal where, by 
agreement of the parties, the award contains no reasons.    
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199. Rule 67(4) means that an appeal will only be considered by the Outer House if a party’s 
rights will be substantially affected by the decision and the arbitrator was asked to consider the 
issue.  The appeal is subject to a requirement to obtain leave of the court for the review on the 
basis that the decision was wrong or the point is open to doubt or the court should consider it.  
The limits in rule 68(2) and (4) also apply here.   

200. The Outer House may give leave to appeal its decision to the Inner House where the 
proposed appeal would raise an important point of principle or practice or there is another 
compelling reason for the Inner House to consider the appeal (rule 68(8) to (10)). 

Rule 68 – Challenging an award: supplementary Mandatory 

201. Rule 68 is a mandatory rule setting out a number of conditions which are intended to 
discourage frivolous applications and appeals.  Appeals must be made within 28 days of the 
award, after exhausting other avenues of appeal.  It also sets out further provision about the 
handling of appeals. 

Rule 69 – Reconsideration by tribunal Mandatory 

202. Rule 69 is a mandatory rule. Rule 69(1) means that the tribunal has 3 months to make a 
new award or confirm the original award unless directed otherwise.  Rule 69(2) provides that the 
Scottish Arbitration Rules apply to the new award as they apply in relation to the appealed 
award. 

Part 9 – Miscellaneous 

Rule 70 – Immunity of tribunal etc. Mandatory 

203. Rule 70 is a mandatory rule which ensures that the role of arbitrators is not compromised 
by lack of immunity, and that actions for damages against arbitrators are not used as a way for a 
party to the arbitration to challenge or re-open the arbitration itself.  

204. Rule 70(1) provides that an arbitrator is not to be liable in damages for anything done or 
omitted in the exercise or discharge of his or her functions as arbitrator, unless under rule 
70(2)(a) that act or omission is shown to have been in bad faith.  This means that immunity will 
extend to all the arbitrators functions, namely those under the Bill and also those supplemented 
by contractual provisions of a separate arbitration agreement.   

205. In relation to resignation, rule 70(2)(b) provides that the immunity does not affect any 
liability incurred by the arbitrator by reason of his resigning.  Rule 16(1)(c) on the resignation of 
the arbitrator provides protection for a resigning arbitrator by allowing the court to grant relief 
from liability if it is satisfied that in all the circumstances it was reasonable for the arbitrator to 
resign.  

206. Rule 70(3) extends immunity to any clerk, employee or agent of the arbitrator or any 
other person assisting the tribunal to perform its functions.    
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Rule 71 – Immunity of appointing arbitral institution etc. Mandatory 

207. The principal difference between nominating and appointing bodies is that nominating 
bodies put forward the name of an arbitrator who is then appointed by the parties while 
appointing bodies themselves appoint the arbitrator. 

208. In most cases the parties will agree on the identity of the arbitrator but there will be 
situations when this does not happen.  Rule 7 provides for failure of the appointment procedure. 

209. Rule 71 is a mandatory rule.  Rule 71(1) provides that nominating or appointing bodies or 
individuals who appoint or nominate arbitrators are not to be liable for damages for anything 
done or omitted in the exercise or discharge of that function unless under rule 71(1)(a) that act or 
omission is shown to have been in bad faith.   

210. Rule 71(1)(b) provides that nominating and appointing bodies will also not be liable for 
the acts or omissions of the arbitrator whom it nominates or appoints nor for the tribunal the 
arbitrator forms part of or any clerk agent or employee of the tribunal. 

211. Rule 71(2) extends immunity to employees or agents of nominating or appointing bodies.   

Rule 72 – Immunity of experts, witnesses and legal representatives Mandatory 

212. As arbitration is a private version of judicial proceedings, the Bill places experts, 
witnesses and legal representatives in no more vulnerable a position if they are taking part in 
arbitration proceedings than if they are taking part in civil court proceedings.  Rule 72 therefore 
makes mandatory provision for this immunity for experts, witnesses and legal representatives in 
arbitration. 

Rule 73 – Loss of right to object Mandatory 

213. Rule 73 is a mandatory rule.  As a matter of effective, fair and efficient dispute 
resolution, an arbitration should not proceed if circumstances exist which compromise the 
arbitrator or the process.  Rule 73(1) provides a number of grounds on which a party may object.  
The right to object will be lost (as will the right to make a later appeal to the court) and the 
arbitration will continue if the objection is not made timeously (unless the delay is because the 
party did not know of the ground for objection and could not with reasonable diligence discover 
the information - rule 73(3)).  Rule 73(2) explains what is meant by timeous.  Rule 73(4) means 
that a party cannot raise a timely objection on a matter which it is not allowed to object to. 

Rule 74 – Independence of arbitrator Mandatory 

214. Rule 74 is mandatory and defines “independence” as meaning anything which gives rise 
to justifiable doubts as to the arbitrator’s impartiality. 

Rule 75 – Consideration where arbitrator judged not to be impartial and independent Default 

215. Rule 75 is a default rule which applies (subject to the agreement of the parties) where an 
arbitrator is adjudged not to be impartial or independent.  Rule 75(2) provides that the court can 
consider whether an arbitrator has complied with rule 8 by disclosing, without delay, to the 
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parties any circumstances likely to give rise to justifiable doubt as to the arbitrator’s impartiality 
or independence when considering whether to make an order about the arbitrator’s fees and 
expenses. 

Rule 76 – Death of arbitrator Mandatory 

216. Rule 76 is a mandatory rule providing that the arbitrator’s authority ceases on death.   

Rule 77 – Death of party Default 

217. Rule 77 is a default rule that subject to agreement of the parties, an arbitration agreement 
is not discharged by the death of a party. 

Rule 78 – Rules applicable to umpires Mandatory 

218. Rule 78 is a mandatory rule.  Rule 78(1) clarifies the application of certain specific 
Scottish Arbitration Rules to umpires.  Rule 78(2) clarifies that the parties cannot choose to 
disapply mandatory rules in relation to umpires, but can modify or disapply the default rules.   

Rule 79 – Formal communications Default 

219. Rule 79 provides default rules for the means of intimating certain formal notices or 
documents under the arbitration agreement or in the course of arbitral proceedings, in the event 
that this is not already agreed between the parties.  Rule 79(2) provides that the “formal 
communication” as defined in rule 79(1) must be in writing.  Rule 79(3) makes provision for the 
delivery of a formal communication and rule 79(4) provides that any electronic communication 
will be treated as being in writing only if it gets to its destination in a readable state and can be 
used as a record.  Rule 79(5) provides for where formal communication is to be deemed to have 
been made, given or served. 

220. Rule 79(6) provides that where it is not reasonably practicable for formal communication 
to be made, given or served, the arbitrator will have the power to determine that another means 
of intimation is used or for dispensing with intimation.  This will allow the arbitrator to move the 
arbitral process along and will also reduce court involvement.  Specific provision for review by 
the court on this matter has not been made but in some cases the general provisions in Part 8 on 
challenging the decision of an arbitrator might be relevant.   

221. Rule 79(7) means that the rule only applies to documents which are being intimated 
under the arbitration agreement or as part of the arbitration proceedings.  If the documents relate 
to proceedings of the court, then the rules of court in relation to delivery and service of 
documents will apply. 

Rule 80 – Periods of time Default 

222. Rule 80 provides default provisions for calculating time periods in the absence of 
agreement between the parties. 
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Index 

223. The index highlights a number of expressions used in the rules and where they are 
explained. 

SCHEDULE 2 – REPEALS 

Arbitration (Scotland) Act 1894, Arbitration Acts 1950 and 1975 

224. These repeals reflect the consolidation and re-enactment of equivalent provisions in the 
Arbitration (Scotland) Bill.  The 1950 and 1975 Act are repealed in so far as they form part of 
Scots law.   

Administration of Justice (Scotland) Act 1972 

225. The ability to state a case on point of law at any stage of an arbitration under section 3 is 
repealed. 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

226. Section 17 is repealed.  It permits a Senator of the College of Justice (if he or she thinks 
fit and with the consent of the Lord President) to accept appointment as an arbitrator where the 
dispute appears to him or her to be of a commercial character.  The provision regulates the 
appointment of judges as public officials.  It is consolidated in section 23 of the Bill. 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 

227. The UNCITRAL (United Nations Commission on International Trade Law) Model Law 
provisions contained in section 66 of, and Schedule 7 to, the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990 are repealed.  Parties can still use their arbitration agreements to 
adopt the Model Law as the basis for their arbitration in preference to the default Scottish 
Arbitration Rules in the Bill which should fill some gaps in the Model Law such as the lack of 
powers to award damages and interest.  However that is subject to the mandatory Scottish 
Arbitration Rules in schedule 1 to the Bill.  Parties can also adopt the adaptation of the Model 
Law in the 1990 Act even though it has been repealed.     

—————————— 
 
 

FINANCIAL MEMORANDUM 
 
INTRODUCTION 

228. This document relates to the Arbitration (Scotland) Bill introduced in the Scottish 
Parliament on 29 January 2009.  It has been prepared by the Scottish Government to satisfy Rule 
9.3.2 of the Parliament’s Standing Orders.  It does not form part of the Bill and has not been 
endorsed by the Parliament. 
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Costs and benefits of arbitration   

229. Overall it is not considered that there will be any negative cost impact as a result of the 
Bill, because arbitration is a voluntary process. 

230. Due to the confidential and private nature of arbitration, reliable and accurate data on 
arbitration in Scotland is difficult to obtain.  Estimates have been made in the past that there are 
around 300 arbitrations in Scotland per annum.  A large proportion of these are likely to be low 
cost consumer arbitrations.   

231. Research carried out by Analytical Services Division (ASD) of the Scottish Government 
suggests that almost 60% of those who responded considered that arbitration is less expensive as 
a means of dispute resolution than going to court.  65% took the view that arbitration was 
quicker than going to court.  This is compared to 26% who considered arbitration to be more 
expensive and 15% who considered that arbitration was more expensive and time-consuming 
than going to court.  These impressions relate of course to arbitrations under the current law.  It 
is virtually impossible to make an accurate comparison between the costs of arbitration and 
going to court since no statistics are held centrally, partly because the fees charged by solicitors 
and advocates are considered to be commercially confidential. 

232. There are benefits to be derived in arbitration from the fact that the arbitrator can adopt 
procedures which are most appropriate to deal with the circumstances of the particular case, 
whereas cases which are dealt with by litigation are bound by the rules of the courts.  Arbitration 
can therefore provide flexible procedures (as it is privately funded and initiated) and because it is 
within the parties’ control, the location, timing and other arrangements can be planned to suit 
their particular needs.   

233. The fee of an arbitrator in general terms is likely to relate to the type and complexity of 
the dispute.  At present it is understood that hourly rate for an arbitrator is £150-£200 per hour.  
Costs rise to around £240 or more per hour for senior counsel who are acting as arbitrators.   

234. There is no such thing as an average dispute, because a high value dispute may only 
involve one issue which is relatively easy to determine, while a low value one may involve 
several difficult legal issues.  It has been estimated by a stakeholder, however, that a dispute for 
£100,000 resolved by arbitration would typically involve a fee of £5-10,000 for the arbitrator and 
might also involve legal expenses of £25,000 for both sides’ legal representation.   

235. A number of stakeholders have commented that the main way in which the Bill may lead 
to lower costs for arbitrations in Scotland is if the process is quicker and the arbitrator conducts 
the arbitration more proactively.  The Bill therefore places a duty on the arbitrator(s) to conduct 
an arbitration as quickly as is reasonably practicable and without incurring unnecessary expense.  
Similar duties are placed on the parties to the dispute and the Bill seeks to limit the opportunities 
for seeking to delay the process by making unnecessary or spurious applications to a court.  
Arbitrators and parties are therefore required to drive the arbitral process forward without 
unnecessary delay.   
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236. There are a number of other ways in which the Bill will contribute to the greater 
efficiency of arbitration in Scotland and thus hopefully lower costs: 

• An up-to-date, modern arbitration law which reflects the best of modern arbitral 
practice will increase the attraction of using arbitration as a method of dispute 
resolution for parties to disputes in preference to going to court, with all of the cost, 
stress and possible delay that entails.  

• If use of arbitration increases in the resolution of commercial and consumer disputes, 
this will reduce the pressure of business on the courts. 

• Designating an arbitral appointments referee to appoint the arbitrator(s) where no 
procedure is agreed by the parties, or where that procedure fails, rather than parties 
routinely having to go to court.  

• An arbitrator may decide to rule on a dispute on the basis of documents only rather 
than holding expensive hearings. 

• The provision of a set of rules on a default basis (though some are mandatory) means 
that even if the parties have agreed nothing beyond a bare agreement to use 
arbitration as their method of dispute resolution, then those rules guide the arbitrator 
and the parties through the process.  The arbitration can begin immediately with no 
protracted exchange of submissions as to which rules are to be followed.   

• The rules are not too prescriptive: the arbitrator is obliged to adopt procedures which 
are appropriate to the circumstances of the case, bearing in mind his duty to conduct 
the arbitration as quickly as possible.  It is hoped that arbitrators will take a more 
dynamic, proactive role in procedural matters.  

• A rule which permits arbitrators to rule on their own jurisdiction (i.e. to decide what 
they have been engaged to arbitrate on).  In the past this would usually have required 
a decision by a court which would involve more time and expense and could be used 
as a delaying tactic by a reluctant party. 

• In the past, clerks (usually solicitors) were often employed by non-lawyer arbitrators 
to organise the arbitration, keep track of papers and advise on the law.  Sometimes 
clerks were paid a higher hourly rate than the arbitrator.  The use of clerks has 
declined in recent years and it is hoped that the rules in the Bill will reduce the need 
to employ clerks yet further (though provision is still made to cover the possibility). 

• Strictly limited availability of recourse to the courts.  

237. It is, however, impossible to accurately predict as to how much these factors will actually 
reduce the costs of arbitration in Scotland for commercial and other parties or how much of a 
benefit to the courts this will prove to be in terms of lowered pressure of business.  

238. We understand that one of the professional bodies for arbitrators in Scotland, the Scottish 
branch of the Chartered Institute of Arbitrators intends, in support of the Bill, to undertake a UK-
wide marketing exercise to promote the availability of arbitral services in Scotland and the 
advantages of arbitration in Scotland as a method of dispute resolution.  We also understand that 
they will be producing new “short form” rules based on the Bill which will be offered for use in 
smaller value disputes including consumer disputes and consumer arbitration schemes. 
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239. Some low cost arbitration schemes are already operated by the Association of British 
Travel Agents (ABTA), the Scottish Motor Trade Association and the Institute of Chartered 
Accountants, so that consumers in dispute with members of such bodies are not faced with the 
stress and expense associated with going to court.  We understand that the Chartered Institute of 
Arbitrators is involved with 30 or 40 low cost consumer arbitration schemes in total.   

240. In the case of ABTA, for example, a claim of up to £5000 may be raised for under £100: 
claims up to £10,000 can be raised for £172.  That is the full cost to the consumer, since the 
scheme is subsidised by the industry.  The dispute is handled by a professional arbitrator who is 
independent of ABTA and who will make an award based on the documents presented to him – 
there is therefore no need to go to court.     

241. Although we understand that the major oil companies insert clauses into contracts 
requiring the use of English law and English courts for dispute resolution, an arbitration seminar 
in Aberdeen two years ago targeted at those involved in the oil and gas industry attracted 
considerable interest and so it may be that there is a market for arbitration services among 
service and supply companies who are not contractually bound to use English law and English 
courts.  For the same reasons of cost and convenience they also may not wish to have to go to the 
Court of Session to resolve disputes.  There also seems an obvious opportunity for arbitration to 
be used in the relatively new industry of renewable energy. 

242. It has been suggested that as more Middle Eastern oil companies buy operations in the 
North Sea, the use of arbitration may become more common as arbitration is a common method 
of dispute resolution in places like Dubai and Abu Dhabi.  Taqa Energy, the national oil 
company of Abu Dhabi, has recently opened a subsidiary company here.   

243. Although adjudication under the Housing Grants, Construction and Regeneration Act 
1996 has become the main method of dispute resolution in the construction field, it is mainly 
used for small, single issue, low value disputes since the 28 day time limit does not make 
adjudication suitable for more complex disputes which may be more suitable for arbitration.         

International arbitration 

244. It is estimated that overall the City of London has around £3 billion worth of arbitration 
business annually, the great majority of it international arbitration business.  If even a small 
fraction of that business could be attracted to Scotland, this would provide a significant boost to 
the Scottish economy. 

245. There has until now been little international arbitration business in Scotland.  The ASD 
research suggests that this is in part due to the unsatisfactory nature of the underlying arbitration 
law and legal uncertainty.  These factors will be addressed by the enactment of the Bill. The 
enactment of a new arbitration statute would appear to be an obvious time for those providing 
and marketing arbitration services here to stimulate interest in Scotland as an arbitral venue in an 
effort to attract international business here.  There are a number of reasons why Scotland may be 
attractive as a venue for international arbitration post-Bill:         
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• It has been estimated that arbitration in Scotland could be around one third cheaper 
than in London.  Senior counsel in Scotland may charge £240 per hour or more, but 
in London the figure is more likely to be of the order of £400 per hour or more.  

• There is a mature legal system here and one which is distinctive from London: it has 
been suggested that a foreign company in dispute with an English body may be 
attracted to the idea that a Scottish arbitrator may be “neutral”.    

• The fact that English is spoken in Scotland is another advantage since English is the 
common language of arbitration around the world. 

• International arbitration tends to take place in more attractive cities around the world 
and the combination of high class legal services here combined with  Scotland as a 
tourist destination may well prove to be an attractive option to parties looking for a 
venue in which to arbitrate.        

246. It would be wrong, however, to under-estimate the difficulties of attracting international 
arbitration business away from London, in particular.  Often contracts, particularly between 
multi-national corporations, and particularly in international maritime cases, will specify the use 
of English law as that applicable in the event of disputes.   While a dispute under English law 
could still be arbitrated in Scotland, it would not be an obvious choice of venue, though lower 
costs may attract some business.  As noted, in the oil and gas industry, is understood that all of 
the major players in the UK sector use contracts which specify not only English law but also the 
use of the English courts as the venue for dispute resolution. 

247. While it may be expected that Scottish lawyers can be expected to specify Scots law as 
the law which will apply to arbitration agreements in contracts, lawyers in other parts of the UK, 
never mind other parts of the world, are unlikely to do so.  To a large extent, the choice of 
Scotland as an international venue for dispute resolution will depend on the development of an 
efficient and effective arbitration culture which it is an aim of the Bill to promote.     

248. If Scotland is going to attract international arbitrations, therefore, it is essential that it first 
has an effective, comprehensive, modern arbitration statute which will hopefully encourage the 
use of domestic arbitration.  If Scotland can develop the domestic business then the lower costs 
of arbitration here, the use of the English language, the quality of available legal advice, the 
mature nature of the legal system and the physical safety, “neutrality” and attractiveness of the 
venue may prove to be an increasing draw over time.  It is however impossible at this stage to 
make a meaningful estimate of any future benefit to the Scottish economy.    

COSTS ON THE SCOTTISH GOVERNMENT 

249. It is a question of choice and convenience to the Scottish Government as to whether it 
will in future seek to make greater use of arbitration or any other form of alternative dispute 
resolution as an alternative to litigation.  In making its decision, the Government will wish to 
consider the potential savings in terms of time and expense.    

250. There will be no other costs which will fall on the Government as a result of the 
provisions of the Bill. 

 37  

85



These documents relate to the Arbitration (Scotland) Bill (SP Bill 19) as introduced in the 
Scottish Parliament on 29 January 2009 

 
 

251. If the Bill succeeds in making arbitration more popular as a method of dispute resolution 
in the commercial sphere and also in consumer disputes, it is hoped that the pressure on the civil 
courts will be reduced, possibly leading to savings in terms of Government spending.  There may 
be the possibility of some court involvement in international arbitrations attracted by new regime 
but because the whole basis of international arbitration is that parties do not want to deal with 
courts, this is expected to be minimal. 

252. The SNP manifesto noted that “Scotland, with its international reputation in finance and 
law, is ideally placed to offer world-class arbitration services”.  It went on to commit the 
Government to working with Scotland’s legal community to take forward plans to create a 
Scottish International Arbitration Centre.  Discussions have taken place with interested parties 
and a steering group has been set up to take this forward, though the focus now is more on the 
establishment of a more general dispute resolution centre offering a range of methods of dispute 
resolution.  The Bill is separate from this policy initiative and makes no provision for such a 
dispute resolution centre.  

253. As methods of alternative dispute resolution (ADR) such as arbitration, mediation, expert 
determination and assisted negotiation are essentially private methods of dispute resolution, the 
Government is looking to those who wish to provide and use such services to support the 
establishment of a dispute resolution centre.  Ultimately it is anticipated that a multi-ADR centre 
would be self-financing through fees paid for its use by those engaging in arbitration and other 
forms of ADR in Scotland.  It is hoped that the enactment of this Bill will act as a spur to those 
interested in the establishment of such a centre.  

254. In relation to the possibility that a Court of Session judge may act as an arbitrator under 
provisions to be consolidated in the Bill, we understand that no judge has acted as an arbiter over 
the last 10 years.  The fee paid for the services of a judge in such a situation is treated as a Court 
fee and is payable in the Court of Session.  No sum has actually been paid to the Court of 
Session in relation to the services of a judge during that period of time.  In terms of the 
possibility that a fee may have to be paid in the future to cover backfill for a judge who is 
temporarily acting as an arbitrator, the Scottish Court Service will take responsibility for the 
payment of temporary judges and related matters in April 2010.  It is not considered that there is 
any likelihood of a judge acting as an arbitrator in the next few years due to the current workload 
pressures in the Court of Session. 

COSTS ON LOCAL AUTHORITIES 

255. As with other corporate bodies, it will be a matter of commercial choice for local 
authorities as to whether they choose to resolve their disputes by using arbitration, another form 
of dispute resolution or litigation.  The Bill does not regulate the local authorities so as to imply 
unavoidable costs for councils.   

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

Costs on businesses and other bodies 

256. The Bill is largely a codification and modernisation of the law on arbitration in Scotland.  
As noted above, it will be a matter of commercial choice for businesses and other bodies as to 
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whether they choose to resolve their disputes by using arbitration, another form of dispute 
resolution or litigation.  The Bill will therefore affect businesses and other bodies in the same 
way that it will affect all other potential parties to a dispute by providing a framework of rules 
for the conduct of an arbitration which (in the case of the default rules) they can choose to adopt 
or alternatively agree something to the contrary.  The mandatory rules in the Bill are intended to 
ensure the fairness of the process and are not considered to involve any additional costs to the 
parties.  The law will be simpler, clearer and more accessible.  It will not regulate businesses so 
as to imply unavoidable costs on business.   

Costs on individuals 

257. The Bill seeks to extend the option of using arbitration as a more efficient and user-
friendly method of dispute resolution to individuals in the same way as to any other body or 
business.  It does not prescribe any regulation which will lead to unavoidable costs, since both 
(or all) parties to a dispute must agree that arbitration will be the method of dispute resolution 
which they want.    

 
—————————— 

 
SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

258. On 29 January 2009, the Cabinet Secretary for Justice (Kenny MacAskill) made the 
following statement: 

“In my view, the provisions of the Arbitration (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.” 

 
—————————— 

 
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
259. On 29 January 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Arbitration (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.” 
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ARBITRATION (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Arbitration (Scotland) Bill introduced in the Scottish 
Parliament on 29 January 2009. It has been prepared by the Scottish Government to satisfy Rule 
9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of the 
Scottish Government and have not been endorsed by the Parliament.  Explanatory Notes and 
other accompanying documents are published separately as SP Bill 19–EN.  

BACKGROUND  

2. The essence of arbitration is that it is a procedure whereby parties agree to submit a 
dispute between them to a third party, who often has special expertise or knowledge, and who 
will act as a private tribunal to produce a final and binding determination of the dispute.  By 
agreeing to go to arbitration, the parties voluntarily deny themselves recourse to the courts or to 
another method of alternative dispute resolution.  The agreement to go to arbitration is often, 
perhaps usually, contained in a contract concluded between the parties possibly years before they 
come into dispute. 

3. The advantage of arbitration is that the arbitrator’s decision or “award” is final and 
binding without further court hearing of the issues.  An award may be enforced like a court 
decree.  Within countries which have ratified the Geneva or New York Conventions on 
recognition and enforcement of arbitral awards, agreements to arbitrate and awards made in 
other countries will be recognised with no need – in the case of awards – for further review of 
the issues.  Thus arbitration offers major advantages to those engaged in international or cross-
border trade. The binding nature of the outcome may offer attractions over other forms of 
alternative dispute resolution such as mediation. 

4. Arbitration is also a private means of dispute resolution.  This is another major advantage 
to commercial parties who may not wish the nature of their dispute or sensitive commercial 
information debated openly in the courts.  The parties can choose their arbitrator which is not 
possible in the courts.  If a technical expert is appointed as arbitrator, this may reduce the need to 
lead technical evidence so that arbitration may be quick, cost effective and efficient.  The 
arbitration process can provide flexible procedures (as it is privately funded and initiated) and 
because it is within the parties’ control, the location, timing and other arrangements can be 
planned to suit their particular needs.  If arbitration can be reformed so as to be attractive to use 
instead of use of the formal court system, that would also be a helpful development in reducing 
pressure on the courts. 
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Current law 

5. Domestic Scots arbitration law derives primarily from case law and has not been codified 
into statute.  The law is often not clear or readily accessible, nor does it reflect modern practice 
on arbitration.  The Arbitration (Scotland) Act 1894 contains some limited provisions on the 
appointment of arbiters and oversmen, while the Arbitration Act 1950 contains some provisions 
applying to Scotland regarding the enforcement of certain foreign awards.  The Arbitration Act 
1975 provides for the sisting (or putting on hold) of court proceedings where an arbitration 
agreement is invoked and also gives effect to the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards.   

6. Section 66 of, and Schedule 7 to, the Law Reform (Miscellaneous Provisions) (Scotland) 
Act 1990 (“the 1990 Act”) adopted the UNCITRAL (United Nations Commission on 
International Trade Law) Model Law (“the Model Law”) on arbitration for international (but not 
domestic) arbitration into Scots law, ie for commercial arbitration where one of the parties is not 
domiciled in Scotland.  The Model Law is widely recognised within the world of international 
arbitration.   

7. There are therefore two sets of arbitration laws in place in Scotland, one for domestic 
arbitrations and one for international commercial arbitrations. 

Problems with current Scots law 

8. Scotland is one of only a few developed nations that lacks a statutory basis for its law of 
arbitration.  As a result of gaps in the law and difficulties in establishing exactly what the law is, 
particularly compared to other jurisdictions where it has been codified, Scotland is not 
considered an attractive venue within which to conduct arbitration.  For arbitration to work 
effectively and efficiently, arbitrators require powers to manage and decide cases.  These powers 
can be derived from the parties’ agreement or from existing law.  As the existing law in Scotland 
is nearly all un-codified common law and difficult to access, the powers and duties of an 
arbitrator in any particular case may not be clear, unless they have previously been set out in an 
arbitration agreement, and/or until they are set down in a separate agreement among the parties 
and the arbitrator, known as a submission to arbitration.  

9. By contrast codes or legislation in many other countries provide clear frameworks to 
allow arbitrations to be commenced efficiently and without delay or undue expense.  For 
instance, the Arbitration Act 1996 (“the 1996 Act”) which lays down the arbitration regime for 
England, Wales and Northern Ireland sets out in modern form the powers and duties of an 
arbitrator. 

10. The Scottish courts have been supportive of arbitration, but their role is not as clear as in 
some other jurisdictions.  Modern legislation in other jurisdictions sets out how courts may 
support the arbitration process by recognising arbitration agreements and halting court processes.  
They may assist by ordering the attendance of witnesses, or arbitrators may be given powers 
usually vested in courts to order disclosure of documents or to restrain the movement or use of 
assets.  Courts may also recognise arbitration agreements or awards made under different legal 
systems.   
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11. The way for parties to overcome gaps in the law is for them to agree from the outset or 
when a dispute arises that arbitration will be conducted under an institutional code or set of rules.  
Various arbitration codes exist which can be used in Scotland.  But these codes have no statutory 
backing and so will only apply if the parties adopt them when it is agreed that a dispute should 
be referred to arbitration.  There are a number of different codes which have developed, leading 
to lack of consistency and potential confusion among practitioners. 

12. Arbitration may also prove to be a very expensive option in Scotland at present.  There 
are no explicit duties imposed on arbitrators in Scotland and, save for the possibility of stating a 
case to the Court of Session, the courts’ powers of control are not explicitly set out in statute.  
There is little control over the fees an arbitrator may charge (or over his work quality or 
efficiency) and costs can quickly escalate beyond parties’ control.  The costs may rise further if a 
legally qualified “clerk” is appointed to assist the arbitrator, as is usually the case in commercial 
arbitrations.  In contrast, other jurisdictions have laws allowing the taxation of arbitrator’s costs 
upon the application of a party or parties. 

13. Research has been carried out by the Analytical Services Division (ASD) of the Scottish 
Government into the usage of arbitration.  50% of respondents considered that the current state 
of arbitration law in Scotland was a major disadvantage.  Concerns over the potential length of 
arbitrations were expressed by 43.8% of respondents and this also reflects the current state of the 
law which does not require arbitrators to act proactively. 

History of proposed reforms 

14. The possibility of legislation on arbitration in Scotland has been under consideration for 
at least 20 years.  A committee was established in 1986 by the then Lord Advocate to consider 
the reform of the law, particularly in the light of the Model Law on arbitration, which is widely 
recognised within the world of international arbitration.  The Committee recommended the 
adoption of the Model Law for international (but not domestic) arbitration into Scots law and this 
was subsequently effected by virtue of section 66 of, and Schedule 7 to, the 1990 Act.  This has 
not, however, had the effect of attracting significant international arbitration business to 
Scotland. 

15. The Committee continued work on the provisions of a modern arbitration law for 
domestic arbitration and produced a draft Bill in 1996.  In the same year the Arbitration Act, 
which extended to England, Wales and Northern Ireland, was passed.  Unlike the 1996 Act, 
however, which was very comprehensive, the draft Bill for Scotland would simply have dealt 
with certain specific issues, filling some gaps and making some improvements but leaving 
Scottish arbitration law uncodified.  

16. Since then, many other countries have reformed their arbitration laws, both domestic and 
international, to make them more accessible and user-friendly.  Many have moved towards using 
arbitration codes backed by statute which set out the various stages of an arbitration procedure.    

17. The Scottish Council for International Arbitration and the Chartered Institute of 
Arbitrators (Scottish branch) developed the Scottish Arbitration Code in 1999.  This sought to set 
out a general framework for arbitration and the rules under which arbitration should be 
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conducted.  But this is only a voluntary code which requires all parties to agree to its adoption.  
Scotland is therefore at a disadvantage with other countries which have modernised, and mostly 
codified, arbitration systems set out in law.  The Code was revised in 2007. 

18. A further Bill, more comprehensive than the 1996 draft Bill, was developed by a working 
group of parties interested in the promotion of arbitration and chaired by Lord Dervaird in 2002.  
This was heavily influenced by legislative changes in other countries and in particular the 
experience in England following the 1996 Act.  That legislation followed (in language if not in 
structure) the Model Law in order to make it as accessible as possible to arbitrators and parties 
from other jurisdictions.    

CONSULTATION 

19. The Scottish Government issued a consultation paper along with a draft Bill in June 2008.  
The paper identified 35 specific discussion points on which the views of consultees were 
specifically sought.  Although the 12 week consultation period ended on 19 September, 
responses were accepted throughout October and into December.  Around 800 copies of the 
paper (which included an initial Regulatory Impact Assessment) were distributed and 29 
responses received.  The small number of responses is thought to be indicative not only of the 
specialised nature of the consultation but also the dearth of arbitral activity in Scotland in recent 
years.     

20. There was extensive engagement with stakeholders during the consultation period.  The 
Minister for Community Safety met the Chartered Institute of Arbitrators (CIArb) and the 
Scottish Council for International Arbitration.  Officials held an all day meeting with the CIArb 
to discuss their very detailed comments on the Bill and also met the Law Society of Scotland.   

21. Two focus group meetings were held during the consultation process.  These were 
attended by representatives of the CIArb, the Law Society, the Royal Institution of Chartered 
Surveyors, the Faculty of Advocates, the Royal Bank of Scotland, Scottish Financial Enterprise, 
Edinburgh Chamber of Commerce, Professor Russel Griggs (chair of the Regulatory Review 
Group) and Professor Fraser Davidson, author of the Scottish Universities Law Institute textbook 
on arbitration law.  Reaction to the Bill during these meetings was overwhelmingly positive. 

22. Officials also undertook meetings around Scotland with six different firms to discuss the 
Bill in order to inform the Regulatory Impact Assessment and the Business Impact Assessment.  

23. All the points raised in response to the consultation paper and in meetings with officials 
were considered and the observations made have informed the development of policy on the Bill, 
with the result that a considerable number of changes have been made to the final version.   

24. A copy of the responses to the consultation (other than those given in confidence) has 
been made available on the Scottish Government website at www.scotland.gov.uk/publications 
along with a summary of those responses.  Copies of these documents have also been placed in 
the Scottish Government library and further copies are in the Parliament’s Information Centre.  
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25. Details of changes in response to the consultation (and alternative approaches considered) 
are mentioned later.   

POLICY OBJECTIVES OF THE BILL 

26. The primary objectives of the Bill are that it: 

• Clarifies and consolidates Scottish arbitration law, filling in gaps where these exist; 

• Provides a statutory framework for arbitrations which will operate in the absence of 
agreement to the contrary; 

• Ensures fairness and impartiality in the process; and 

• Minimises expense and ensures that the process is efficient. 

 
27. The Bill will put the vast majority of the general Scots law of arbitration into a single 
statute.  It will replace most of the few existing statutory provisions relative to arbitration in 
Scotland and codify and aim to improve the existing law, both common law and statutory.  In 
future anyone in Scotland, or seeking to do business in Scotland, should be able to access 
relatively easily the principles and rules governing the law of arbitration in Scotland in language 
which can be readily understood.   

28. It is hoped that the Bill – once enacted – will encourage the use of arbitration 
domestically and will attract international arbitration business to Scotland.  Different methods of 
dispute resolution are appropriate for different kinds of dispute and it is expected that arbitration 
will mainly be used in the commercial sphere.  It is thought that there is a wide range of 
commercial disputes in the range between consumer disputes and high value cases involving 
large companies which may be arbitrable and which the parties may wish to arbitrate privately.  

29. It is also hoped that the Bill may encourage industries, trades and professions to set up 
their own low cost arbitration schemes such as that operated by the Association of British Travel 
Agents (ABTA), the Scottish Motor Trade Association and the Institute of Chartered 
Accountants, so that consumers in dispute with members of such bodies are not faced with the 
stress and expense associated with going to court.  We understand that the Chartered Institute of 
Arbitrators (CIArb) is involved with 30 or 40 low cost consumer arbitration schemes.   

30. In the case of ABTA, for example, a claim of up to £5000 may be raised for under £100 
and claims up to £10,000 can be raised for £172.  That is the full cost to the consumer, since the 
scheme is subsidised by the industry.  The dispute is handled by a professional arbitrator who is 
independent of ABTA and who will make an award based on the documents presented to him – 
there is therefore no need to go to court.     

31. Arbitration is often the method of dispute resolution of choice in property disputes and is 
often cited as the method in commercial leases.  There may be scope for more use of arbitration 
in other areas such as the maintenance of property, the management of blocks of flats and service 
charges.     
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32. In addition to the benefits which will accrue to users of arbitration, if Scotland is 
successful in attracting international arbitration business then there will be spin-off benefits in 
providing hotel, restaurant and transport services to high net worth businessmen and women.   

33. It cannot be guaranteed that simply reforming the law on arbitration in Scotland will have 
the effect of increasing the use of arbitration domestically of attracting international arbitration 
business to Scotland.  To a very large extent that is up to arbitration practitioners and those who 
see the benefits of using arbitration as a method of commercial dispute resolution.  If the law on 
arbitration in Scotland is not reformed and modernised, however, then the use of arbitration may 
die away here, at a time when usage of arbitration in other parts of the world appears to be 
increasing, and in some parts of the world dramatically so.  

Potential benefits  

34. Due to the confidential and private nature of arbitration, reliable and accurate data on 
usage of arbitration in Scotland is difficult to obtain.  Estimates have been made in the past that 
there are around 300 arbitrations in Scotland per annum.  A large proportion of these are likely to 
be low cost consumer arbitrations.   

35. The research carried out by Analytical Services Division indicated that almost 60% of 
those who responded considered that arbitration is less expensive as a means of dispute 
resolution than going to court.  65% took the view that arbitration was quicker than going to 
court.  This is compared to 26% who considered arbitration to be more expensive and 15% who 
considered that arbitration was more time-consuming than going to court.  These impressions 
relate of course to arbitrations under the current law.  It is virtually impossible to make an 
accurate comparison between the costs of arbitration and going to court since no statistics are 
held centrally, partly because the fees charged by solicitors and advocates are considered to be 
commercially confidential. 

36. A number of stakeholders have commented that the main way in which the Bill may lead 
to lower costs for arbitrations in Scotland is if the process is quicker and the arbitrator conducts 
the arbitration more proactively.  The Bill therefore places a duty on the arbitrator(s) to conduct 
an arbitration without unnecessary delay and without incurring unnecessary expense.  Similar 
duties are placed on the parties to the dispute and the Bill seeks to limit the opportunities for 
seeking to delay the process by making unnecessary or spurious applications to a court.  
Arbitrators and parties are therefore required to drive the arbitral process forward without 
unnecessary delay.  The Bill does not, however, set specific time limits for the duration of an 
arbitration since it is considered that if such limits were introduced, there would inevitably have 
to be provision for extending the time limits.  We think that this would inevitably lead to endless 
applications for extensions.  Some disputes will also simply not lend themselves to early 
resolution due to their complexity.     

37. There are a number of other ways in which the Bill will contribute to the greater 
efficiency of arbitration in Scotland: 

• An up-to-date, modern arbitration law which reflects the best of modern arbitral 
practice will increase the attraction of using arbitration as a method of dispute 
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resolution for parties to disputes in preference to going to court, with all of the cost, 
stress and possible delay that entails.  

• If use of arbitration increases in the resolution of commercial and consumer disputes, 
this will reduce the pressure of business on the courts. 

• The arbitral appointments referee procedure for appointing the arbitrator(s) where no 
procedure is agreed by the parties, or where that procedure fails, rather than parties 
routinely having to go to court.  

• An arbitrator may decide to rule on a dispute on the basis of documents only rather 
than holding expensive hearings. 

• The provision of a set of rules on a default basis (though some are mandatory) means 
that even if the parties have agreed nothing beyond a bare agreement to use 
arbitration as their method of dispute resolution, then those rules guide the arbitrator 
and the parties through the process.  The arbitration can begin immediately with no 
protracted exchange of submissions as to which rules are to be followed.   

• The rules are not too prescriptive: the arbitrator is obliged to adopt procedures which 
are appropriate to the circumstances of the case, bearing in mind his duty to conduct 
the arbitration without unnecessary delay.  It is hoped that arbitrators will take a 
more dynamic, proactive role in procedural matters.  

• A rule which permits arbitrators to rule on their own jurisdiction (i.e. to decide what 
they have been engaged to arbitrate on).  In the past this may have required a 
decision by a court which would involve more time and expense and could be used 
as a delaying tactic by a reluctant party. 

•  In the past, clerks (usually solicitors) were often employed by non-lawyer arbitrators 
in Scotland to organise the arbitration, keep track of papers and advise on the law.  
Sometimes clerks were paid a higher hourly rate than the arbitrator.  The use of 
clerks has declined in recent years and it is hoped that the rules in the Bill will reduce 
the need to employ clerks yet further (though provision is still made to cover the 
possibility). 

• Strictly limited availability of recourse to the courts.  

38. It is, however, impossible to accurately predict how much these factors will actually 
reduce the costs of arbitration in Scotland for commercial and other parties or how much of a 
benefit to the courts this will prove to be in terms of lower pressure of business.  

39. We understand that one of the professional bodies for arbitrators in Scotland, the Scottish 
branch of the Chartered Institute of Arbitrators intends, in support of the Bill, to undertake a UK-
wide marketing exercise to promote the availability of arbitral services in Scotland and the 
advantages of arbitration in Scotland as a method of dispute resolution.  We also understand that 
they will be producing new “short form” rules based on the Bill which will be offered for use in 
smaller value disputes including consumer disputes and consumer arbitration schemes. 

40. Although adjudication under the Housing Grants, Construction and Regeneration Act 
1996 has become the main method of dispute resolution in the construction field, it is mainly 
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used for small, single issue, low value disputes since the 28 day time limit does not make it 
suitable for more complex disputes.          

International arbitration 

41. It is estimated that overall the City of London has around £3 billion worth of arbitration 
business annually, the majority of it international arbitration business.  If even a small fraction of 
that business could be attracted to Scotland, this would provide a significant boost to the Scottish 
economy. 

42. There has until now been little international arbitration business in Scotland.  The ASD 
research suggests that this is in part due to the unsatisfactory nature of the underlying arbitration 
law and legal uncertainty.  These factors will be addressed by the enactment of the Bill. The 
enactment of a new arbitration statute would appear to be an obvious time for those providing 
and marketing arbitration services here to stimulate interest in Scotland as an arbitral venue in an 
effort to attract international business here.  There are a number of reasons why Scotland may be 
attractive as a venue for international arbitration after enactment of the Bill:         

• It has been estimated that arbitration in Scotland could be around one third cheaper 
than in London.  Senior counsel in Scotland may charge £240 per hour or more, but 
in London the figure is more likely to be of the order of £400 per hour or more.  

• There is a mature legal system here and one which is distinctive from London: it has 
been suggested that a foreign company in dispute with an English body may be 
attracted to the idea that a Scottish arbitrator may be “neutral”.    

• The fact that English is spoken in Scotland is another advantage since English is the 
common language of arbitration around the world. 

• International arbitration tends to take place in more attractive cities around the world 
and the combination of high class legal services here combined with Scotland as a 
tourist destination may well prove to be an attractive option to parties looking for a 
venue in which to arbitrate.        

43. By way of example, the following reasons have been cited to explain why Singapore is 
successful as a venue for international arbitration: 

(i) a good/effective arbitration law which leaves an arbitral tribunal to get on with 
matters, but gives court support when needed;  

(ii) good arbitration attitude by the courts which is supportive, but non-interfering; 

(iii) competent, honest arbitration-specialist judges who understand the difference between 
litigation and arbitration; 

(iv) an efficient, well-run arbitration/dispute resolution centre; 

(v) good business infrastructure (for example, availability of quality 
legal/accounting/engineering/others); 

(vi)    a good living environment for business visitors with decent transport, hotels, food, 
telecommunications, flights and shopping;  
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(vii)   easy accessibility from the other arbitration centres where arbitration lawyers 
practice; 

(viii)  cost-effective arbitration via lower institutional fees, lower rates for 
arbitrators/counsel and lower support costs. 

There does not appear to be any reason why these factors cannot be replicated in Scotland to 
attract more international arbitration business. 

44. It will, however, be difficult to attract international arbitration business away from 
London in particular.  Often contracts, particularly between multi-national corporations, and 
particularly in international maritime cases, will specify the use of English law as that applicable 
in the event of disputes.  While a dispute under English law could still be arbitrated in Scotland, 
it would not be an obvious choice of venue, though lower costs may attract some business.  In 
the oil and gas industry, it is understood that all of the major players in the UK sector use 
contracts which specify not only English law but also the use of the English courts as the venue 
for dispute resolution. 

45. While it may be expected that Scottish lawyers can be expected to specify Scots law as 
the law which will apply to arbitration agreements in contracts, lawyers in other parts of the UK, 
never mind other parts of the world, are unlikely to do so.  To a large extent, the choice of 
Scotland as an international venue for dispute resolution will depend on the development of an 
efficient and effective arbitration culture which it is an aim of the Bill to promote.     

46. If Scotland is going to attract international arbitrations, therefore, it is essential that it first 
has an effective, comprehensive, modern arbitration statute which will hopefully encourage the 
use of domestic arbitration.  If Scotland can develop the domestic business then the lower costs 
of arbitration here, the use of the English language, the quality of available legal advice, the 
mature nature of the legal system and the physical safety, “neutrality” and attractiveness of the 
venue may prove to be an increasing attraction over time.  It is, however, impossible at this stage 
to make a meaningful estimate of any future benefit to the Scottish economy.  

Domestic and international arbitration 

47. The policy is to remove the dual arbitration regime that currently applies in Scotland.  
The Bill provides a single codified set of rules that will in principle apply to domestic, cross-
border (with other parts of the UK) and international arbitrations, where the Scottish courts have 
jurisdiction over an arbitration whose juridical seat or place is in Scotland.  Accordingly, the 
separate treatment in Scotland of international commercial arbitrations under the Model Law will 
be replaced by a single code informed by the Model Law principles. 

48. The Bill as published for consultation proposed that the Model Law should be repealed in 
Scotland.  There are a number of reasons for this approach: 

• The Model Law is incomplete and contains many crucial gaps (for example, no 
powers are given to the arbitrator to award damages, expenses or interest).  It does 
not therefore provide a comprehensive arbitration regime and has to be supplemented 
by domestic law.  The Bill, which (like the UK Arbitration Act 1996) is based on 
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Model Law principles, will, however, provide a comprehensive framework for 
arbitration in Scotland. 

• The Model Law has not attracted any significant amount of international arbitration 
business for Scotland since 1990. 

• Non-Model Law venues such as London, Paris, Stockholm, Geneva/Zurich and New 
York are thriving. 

• Model law jurisdictions such as Germany, Australia, New Zealand, Norway and 
Denmark are not successful and therefore the Model Law alone cannot be considered 
to be a panacea for attracting international arbitration business. 

• There are Model Law jurisdictions which are successful, such as Singapore, Hong 
Kong and Vienna, but we believe that these are successful for other reasons, not 
simply because they have the Model Law.  Hong Kong benefits from business from 
the People’s Republic of China, where Hong Kong awards can be enforced under the 
New York Convention of 1958.  Vienna is the venue of choice for central and eastern 
Europe, including Russia.  Vienna is also seen as neutral (also the case with 
Geneva/Zurich): as noted, it has been suggested Scotland might also be seen as a 
neutral venue by, for example, a foreign party in dispute with an English company.   

• Even if the Model Law is repealed, it will still be possible for parties to adopt the 
Model Law for their arbitration if they so wish (apart from the procedural rules 
which will be mandatory under Scots law).   

• If the Model Law is not repealed, this will perpetuate the position where there are 
two arbitration laws in Scotland, one for domestic arbitration and one for 
international commercial arbitrations.  It may lead to discrimination claims in 
EC law, in relation to other Member States – analogous case law in the Court of 
Appeal in England and Wales suggests at least some elements of a discriminatory 
regime may breach EC law, depending on any justification advanced for 
discriminating between the regimes. 

• The model of the 1996 Act may be more familiar to other parties in the UK who may 
consider using Scotland as the seat of their arbitration. 

49. Among those parties who attended focus group meetings and the 29 responses to 
consultation received, only two, the Scottish Council for International Arbitration (SCIA) and 
the Law Society of Scotland, have argued that the Model Law should be retained, because they 
thought that repeal would act as a barrier to international arbitration business coming to 
Scotland.  Those who advocated repeal included the CIArb and the current judges in the 
Commercial Court of the Court of Session.  One senior international arbitrator has commented 
that an informal survey of senior arbitrator colleagues around the world conducted by him failed 
to identify one jurisdiction which sees the Model Law as a main factor in its success as an 
international arbitral venue. 

50. It may be worth also quoting the consultation response on this issue from Professor 
Fraser Davidson of Stirling University who is the author of the Scottish University Law Institute 
textbook on arbitration.  He said that the Model Law “does not provide a comprehensive 
arbitration regime.  It is thus much better to look to the example of states such as England which 
used the Model Law as the basis for the creation of a comprehensive, modern arbitration statute.  
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Little will be lost by Scotland ceasing to be known as a country which has adopted the Model 
Law.  Its adoption has not seen significant numbers of international arbitrations attracted to 
Scotland.”  He concluded: “If Scotland is going to attract international arbitrations….being able 
to boast an effective, comprehensive, modern arbitration statute is going to be more of an 
incentive than being one of a large number of states across the globe which has adopted the 
Model Law.” 

51. Some detailed changes have, however, been made to the Bill which may help to more 
fully reflect the status of the Model Law and address the SCIA concerns.  First, the Model Law 
arbitration rules are expressly recognised in section 8(4) (default rules) together with other sets 
of institutional rules which parties can opt to use to resolve their arbitration instead of the default 
rules in the Bill.  Second, section 24 will allow the Scottish Ministers by order to amend the Bill 
to update Scots arbitration law to reflect future changes to the Model Law (and also the New 
York Convention).  This will permit the arbitration law here to be amended more dynamically in 
future – subject to affirmative procedure in the Scottish Parliament – to keep it up-to-date with 
international arbitral practice.  So Scotland will have an arbitration law which is based on Model 
Law principles and which can reflect future changes to the Model Law (and New York 
Convention).   

Alternative approaches 

52. Alternative approaches were considered.  Instead of the repeal of section 66 and Schedule 
7 to the 1990 Act, it might be possible to amend the 1990 Act to allow parties to continue to be 
able to opt in to the existing 1990 Act provisions (i.e. the Model Law as modified for Scotland), 
but no longer to apply the Model Law as an automatic default regime for international 
commercial arbitrations.   

53. The Bill does not take this approach because it is considered that it would be confusing to 
allow the Model Law to remain on the statute book, as an alternate set of default provisions for 
international commercial cases.  The Bill retains the principles behind the Model Law.  Parties 
will be able in any event to use their arbitration agreements to adopt the Model Law as the basis 
for their arbitration in preference to the default Scottish Arbitration Rules in the Bill, subject to 
the mandatory rules in the Bill.  Parties could also adopt the adaptation of the Model Law in the 
1990 Act, again subject to the mandatory rules, even if it has been repealed.  

54. In addition, it is clear from the consultation responses that there is strong support for 
filling the gaps in the Model Law, such as the lack of powers to award damages and interest.  
Any default regime which included those helpful powers to supplement the Model Law would be 
a departure from the Model Law.  In that light, having different default codes in law is 
considered to be confusing.  In addition, the mandatory rules which apply under the Bill are 
considered to be the minimum necessary to meet the aims off the Bill.    

55. As a further alternative, an equivalent of the 1990 Act provisions could be set out in a 
schedule to the Bill.  But again this could lead to confusion between provisions, as might for 
instance the inclusion of a non-statutory code such as the Scottish Arbitration Code.  

56. The approach taken in the Bill is therefore that the Model Law will be repealed which 
will mean that there will be only one set of Scots law rules covering domestic and international 
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arbitration in Scotland, based on the principles in the Model Law but also similar to the UK 
Arbitration Act 1996.   

THE BILL 

Structure of the Bill 

57. The Bill has drawn from the available models of the Model Law, the UK Arbitration Act 
1996 and the work done in the 2002 draft Bill.  The Scots law approach to arbitration taken in 
the Bill aims to be consistent with that in the rest of the UK where that is appropriate.  The Bill 
provides a model law for Scotland which is in line with generally accepted international 
standards and aims to capture the best of international practice.  

58. The Bill is designed to be useful, relatively self-standing legislation for the use of those 
involved in an arbitration which will give answers to most, if not all, of the questions likely to 
arise as parties and arbitrators move through the arbitration process.  Schedule 1 to the Bill lays 
out a standard set or code of clauses (“the Scottish Arbitration Rules”) that can be adopted 
wholesale by parties and used by their arbitrator.  That Schedule contains a number of mandatory 
rules which cannot be departed from even by agreement of the parties, but the majority of the 
Rules are default rules which will apply in the absence of any inconsistent agreement between 
the parties. 

59. In reading the Bill and the Scottish Arbitration Rules, it should be kept in mind that for 
voluntary arbitrations, unlike arbitration under specific statutes, the parties have agreed to go to 
arbitration.  Such arbitrations are principally private contractual arrangements.  Any Scottish 
Arbitration Rule which is not mandatory will therefore not apply to the extent it is disapplied by 
or inconsistent with any agreement either before or after the dispute arises between the parties 
(section 8 of the Bill).  

Terminology 

60. In Scots law, while there is a technical difference between the term “arbiter” more 
commonly used, and the term “arbitrator”1, “arbitrator” is employed in the Bill to follow modern 
international arbitral practice.  

Summary of provisions in the Bill 

61. A broad outline of the contents of the Bill is as follows: 

• provisions about the extent of the Bill and to which arbitration agreements it will 
apply 

• when the optional and mandatory rules in the Bill will apply 

• suspension of court proceedings pending arbitration 

• enforcement of arbitral awards 

 
1 Strictly, an arbiter decides in accordance with the law while an arbitrator can decide in terms of general equitable 
considerations (or “ex aequo et bono”).  See also rule 44(2). 
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• provision to apply and adapt specific statutory arbitration procedures to reflect the 
Bill 

• provision on the recognition and enforcement of New York Convention foreign 
arbitral awards 

• provision on prescription and limitation and other miscellaneous provisions 

• detailed rules to regulate arbitration (mostly optional, some compulsory), including: 

-  commencement, appointment and challenge procedures 

-  conduct of proceedings and the powers and duties of the arbitrator 

-  duties of the parties 

-  arbitral awards 

-  intervention and control by the court 

-  expenses 

-  miscellaneous 

COMMENTARY ON SECTIONS 

Introductory 

Founding principles 

62. The Bill sets out founding principles to be applied by parties and arbitrators in using the 
provisions of the Bill, and by the court in any case in which it is called on to intervene or to 
interpret the legislation.  These principles will assist in achieving the policy objectives and 
largely mirror those set out in the Arbitration Act 1996.  The courts in England, Wales and 
Northern Ireland have been able to refer to the general principles in the 1996 Act in cases which 
have arisen since its passing.  The Bill follows similar principles in Scotland and the courts here 
may also be able to make use of the case law that has already been built up under the 1996 Act.   

63. An alternative approach was considered – whether or not the principles should be ranked 
in order of priority or importance.  Conflicts could arise between the principles when a court has 
to apply them in practice, for instance setting parties’ wishes that proceedings should remain 
confidential against a potential injustice.  Given the level of generality at which the principles 
apply, however, it is not considered that a hierarchy of principles would assist the courts.   

Key terms 

64. Section 2 sets out some of the main definitions.  The Bill does not attempt to prescribe 
what type of dispute is to be arbitrable, although it widens what is considered a “dispute” in 
Scots law.  It would be difficult to set out clearly in statute what is and what is not arbitrable, and 
matters such as public policy are constantly evolving.  Moreover, what is arbitrable is linked to 
what can validly or legally be the subject-matter of a contract and so it is important that the law 
on arbitration remains in line with general contract law on this issue.  Section 28 however 
ensures that matters not currently arbitrable, for reasons such as public policy, continue not to be 
capable of arbitration. 
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65. The Bill does not make provision for valuation (or expert determination).  The view was 
expressed strongly by consultees that the Bill should not extend to valuations and expert 
determination, which are considered to be quite separate from arbitration and the Bill follows 
this policy. 

Seat of arbitration 

66. The seat (or place) of an arbitration is the legal seat from which the law of arbitration 
applying to a particular case is drawn (i.e. it is the legal jurisdiction which is to govern the 
arbitration procedure).  Provision for the seat of an arbitration is common to most jurisdictions.  
Clearly this is of most importance in international arbitration, but it could also have significance 
for cross-border arbitration in the UK.     

67. As arbitration law is used by parties who are already in dispute, it is obviously desirable 
to remove as many possibilities for additional dispute as possible.  Making provision about how 
the seat of an arbitration is determined will avoid disputes developing over the law applicable to 
the procedures to be adopted and thus will help to allow arbitration to operate as an effective 
dispute resolution process. 

68. The fact that an arbitration is seated in Scotland need not determine the substantive (as 
opposed to procedural) law to be used to decide the dispute.  So, for example, it would be 
possible for an arbitration to be seated in Scotland but for English law to be used to decide the 
substance of the case.  This may, particularly in the short term, when so many contracts will 
specify English law, attract more cross-border arbitration business to Scotland.   

Arbitration agreements  

69. The arbitration agreement between the parties is fundamental to arbitration.  The 
agreement can either be in a past agreement between the parties or in a submission to the 
arbitrator when the dispute arises.   

70. In practice, agreements to refer to arbitration, whether free-standing contracts or clauses 
which are part of a larger contract, are usually in writing.  At present Scots law generally 
recognises both oral and written agreements to refer to arbitration. 

71. The policy of the Bill is that arbitration agreements should continue to be recognised 
whether they are concluded orally or in writing so that all arbitrations in Scotland benefit from 
the provisions in the Bill (although the general law may require some arbitration agreements to 
be in writing).  If oral agreements were not recognised, they would continue to be subject to the 
present unsatisfactory common law and would not benefit from the provisions in the Bill.  While 
section 5 of the 1996 Act makes provision for arbitration agreements to be in writing, it also 
allows oral agreements by reference to terms in (or recorded in) writing. 

72. It is accepted that oral agreements pose problems in terms of proof as to their actual 
existence and as to what the agreement covers.  In practice it is expected that purely oral 
arbitration agreements will be very rare, because properly advised parties will be urged to 
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conclude a written agreement, but section 4 also makes it clear that agreements, including oral 
agreements, may trigger arbitration by incorporating arbitration rules set out in other documents. 

73. The following example may illustrate this point.  A disabled supertanker is heading for 
the rocks.  A salvage tug appears and its captain radios the captain of the supertanker offering to 
take the tanker in tow if the tanker captain accepts Lloyd’s Rules on Salvage which contain an 
agreement that any dispute will be resolved using arbitration.  If the tanker captain replies orally 
over the radio that he or she accepts Lloyd’s Rules that is then an agreement to arbitrate any 
subsequent dispute about the salvage.   

74. There is accordingly no need to define written arbitration agreements because the Bill 
applies to both written and oral agreements so what constitutes a written agreement is irrelevant.       

75. While there might be a danger of unsuspecting parties signing up to arbitration 
agreements inadvertently, sections 89 to 91 of the UK 1996 Act which apply to Scotland, along 
with the Unfair Terms in Consumer Contracts Regulations 1999, provide protections for those 
who might otherwise be caught by low-value consumer arbitration clauses. 

Separability 

76. Arbitration often concerns interpretation of defective or unclear contracts.  On the other 
hand, a contract containing an agreement to use arbitration in the event of any dispute between 
the parties may have operated successfully for many years before an issue arises which causes 
the parties to invoke the arbitration clause.  The question then arises as to whether an agreement 
to arbitrate a dispute can have effect notwithstanding that the contract of which it forms part is 
the subject of dispute and may have been breached.  

77. Many other jurisdictions have provisions which make it clear that arbitration agreement 
clauses are separable from the contracts which contain them and can thus stand alone.  Section 5 
makes it clear that an agreement to arbitrate is distinct and separate from the contract or 
agreement of which it forms part and which may be the subject of dispute.      

Scottish Arbitration Rules  

78. An arbitration agreement will always have to be considered by the parties alongside the 
Bill.  Accordingly, Scottish Arbitration Rules are set out in a single code in schedule 1 in order 
to try to make the rules accessible for the users of the legislation.  The intention is that the rules 
will guide the parties and the arbitrator through the various stages of the arbitral process.  In 
most cases they will be able to contract out of the rules if they want their arbitration to be 
conducted differently.  Some of the rules will, however, be mandatory so as to ensure that the 
principle of fair and impartial dispute resolution is upheld and provide other important 
procedural rules to facilitate the process.      

79. This framework for the new law was welcomed by the vast majority of consultees and the 
focus groups held to discuss the provisions of the Bill.  Consultees commented favourably on the 
fact that the rules were set out separately from the main body of the Bill since this meant that 
they could be read as a relatively self-standing “code” which could be used as a guide by 
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practitioners and users and also compared easily with the rules of arbitral institutions, for 
example.  It was pointed out that arbitrators would not have to search for the rules in the middle 
of the “legalese” of the main body of the legislation.   

80. Some consultees commented that the Scottish Arbitration Rules in schedule 1 may not 
form part of the general law because they are not in the main body of the Bill.  This is incorrect.  
Sections 6 to 8 make it clear that both the main body of the proposed Act and the rules will form 
part of the law of Scotland, i.e. as primary legislation.  While they may for some purposes have 
that effect, they are not implied terms of arbitration agreements, but rather rules of statute.  
Default rules do not lose their statutory nature just because they apply only in certain 
circumstances (i.e. in the absence of contrary party agreement).  There are many examples of 
statutory provisions which, in some way or another, apply in particular circumstances only. 

81. Whether a provision is included in the body of the Act or the schedule is irrelevant to its 
status as part of statutory law.  The placement of provisions in the Bill is dictated by whether 
they deal with part of the arbitral procedural process (the rules) or whether they have general 
effect outwith individual arbitrations. 

Mandatory rules 

82. The model of arbitration legislation which contains mainly default rules which apply only 
if the parties do not decide otherwise, together with a limited number of mandatory rules, is 
common in arbitration regimes around the world.  The mandatory rules are those which should 
take precedence over any agreement between the parties which is inconsistent with them – in 
effect rendering any conflicting agreed provisions unenforceable.  Sometimes this is for public 
policy reasons.  In other cases, it is to ensure the fairness and impartiality of the process.  
Mandatory rules often govern areas where the parties may be tempted to disapply certain rules if 
they could. 

83. The mandatory rules are provided in key areas of the process to ensure the smooth and 
efficient running of an arbitration and to reduce the prospect of delay.  If an arbitration is not 
conducted in accordance with the rules which apply to it (including all mandatory rules), the 
arbitrator may, depending on the breach, lay himself or herself open to removal and any award 
may be liable to challenge. 

84.   Categorising the rules as mandatory (which cannot be contracted out of) and default 
(which the parties are free to agree to deviate from) avoids the need for each rule to provide 
explicitly whether the parties are to be free to agree to an alternative procedure. 

85. A conscious effort has been made to keep the number of mandatory rules in the Bill to a 
minimum.  This is to preserve the autonomy of the parties insofar as possible.  An explanation of 
the mandatory nature of those rules has been added to the human rights section below (see 
paragraphs 227 to 242).   
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Default rules 

86. One of the founding principles in section 1 is that parties to an arbitration should be free 
to agree how to resolve their dispute (subject only to such safeguards as are necessary in the 
public interest).  This is one of the main attractions of arbitration.  The parties and therefore the 
arbitrator can adopt procedures which are most appropriate to deal with the circumstances of the 
particular case, whereas cases which are dealt with by litigation are bound by the rules of the 
courts.  Arbitration can therefore provide flexible procedures (as it is privately funded and 
initiated) and because it is within the parties’ control, the location, timing and other 
arrangements can be planned to suit their particular needs. 

87. The main advantage of the default rules is that if the parties do not or have not made any 
agreement as to how the arbitration is to proceed, then the default rules will apply.  The parties 
may in fact have made no further agreement beyond a bare agreement to arbitrate any current or 
future dispute.  They may, for example, have made no agreement as to who the arbitrator is to be 
or how that person is to be chosen and appointed.   

88. In the absence of the default rules, the parties may have to spend time agreeing on a joint 
submission to an arbitrator setting out how the arbitration is to proceed.  In view of the fact that 
the parties are already in dispute it may be difficult for them to agree on anything other than the 
fact that the dispute should be arbitrated (and since one of them will have invoked the arbitration 
agreement, the other may be rather more reluctant to proceed).  Consultees have commented that 
the default rules eliminate all such problems since they will apply in the absence of agreement to 
the contrary.  They provide a ready made framework for the arbitration and thus delays at the 
very start of the arbitral proceedings will be avoided.    

Suspension of legal proceedings 

89. The traditional approach of the Scottish courts is that a valid and binding arbitration 
agreement suspends the jurisdiction of the courts and commits the parties to arbitrate the dispute.  
This does not oust the jurisdiction of the court entirely, however.  Should the arbitration prove 
abortive, the full jurisdiction of the court will revive, to the effect of enabling it to hear and 
determine the action upon its merits.  The party who is seeking to enforce the arbitration 
agreement should apply to the court – at the earliest opportunity after the action is raised – 
asking that the action should be sisted (i.e. suspended) pending the determination of the dispute 
by arbitration.  The court must of course satisfy itself that the subject of dispute is covered by the 
arbitration agreement.  

90. In some jurisdictions, legal proceedings are dismissed completely since arbitration is seen 
as a complete alternative to court action.  The policy in the Bill is that Scotland should not go 
down that road since, in circumstances where arbitration fails, it would be necessary to restart 
legal proceedings from scratch and this may involve yet more expense for the parties.  A court 
might also prefer to have the papers from the sisted case to hand, for instance in subsequent 
enforcement proceedings following an award.  If an arbitration agreement were to preclude 
access to the courts completely, this may dissuade some parties from using arbitration at all.  
Section 9 therefore maintains the existing law by providing that court proceedings should be 
suspended by arbitration, but not halted completely.   
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Enforcing and challenging arbitral awards etc.  

91. The Bill provides the successful party with a number of options in the event that the 
unsuccessful party fails to comply with the terms of the arbitral award.  However, access to the 
court is limited as one of the founding principles of the Bill is that the court should not intervene 
in arbitrations except as set out in the Bill 

Persons who take no part in arbitral proceedings 

92. Section 12 is designed to protect the rights of persons who dispute that they are properly 
part of arbitration proceedings or that the arbitrator has any jurisdiction in relation to them.  It is 
considered that such persons should not be obliged to take part in arbitral proceedings, with all 
the cost that may imply, though by not doing so that party may find that the arbitrator has 
nevertheless held them to be a party to the proceedings in an award and indeed an enforceable 
award may have been made against them.   

Anonymity in legal proceedings  

93. One of the attractions of arbitrations as a method of dispute resolution is that it is usually 
confidential.  This may be attractive to commercial concerns since the matters in dispute may be 
commercially sensitive.  For this reason, section 13 provides that the identities of parties to an 
appeal must not be disclosed outwith court, with disclosure being treated as a breach of the 
obligation of confidence, subject to certain exceptions.    

Statutory arbitration  

Statutory arbitration: special provisions 

94. Parliament has passed various pieces of legislation which provide procedures similar to 
common law arbitration for particular statutory purposes.  Where a procedure called “arbitration” 
is established by legislation, the freedom of parties to a dispute to which the legislation applies is 
usually restricted to some extent.  The law may for example lay down how, and from among 
what category of persons, the arbitrator is to be selected, how many arbitrators there are to be, 
how the proceedings are to be conducted, and in what form and within what period the award 
must be issued.  Usually the law requires that disputes of a specified type are dealt with under the 
prescribed procedure and expressly or impliedly prohibits an arbitrator from entertaining any 
claims outside the specified categories.   

95. There is no intention that the Bill should interfere in matters which have already been the 
subject of bespoke legislative provision.  The policy of the Bill is that it will not conflict with 
existing legislation which has been put in place to provide arbitration procedures in certain 
specific circumstances or industries.  On the other hand, parties should not be deprived of the 
benefit of the procedures set out in the new Bill if these augment and enhance the statutory 
provisions already in place. 
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Power to adapt enactments providing for statutory arbitration 

96. The subordinate legislation powers in section 15 allow the Scottish Ministers to modify 
the rules (and other Bill provisions) as they apply to statutory arbitrations and to amend any 
enactment which provides for arbitration to satisfactorily apply the rules (or other Bill 
provisions) to arbitrations conducted under that specific legislation.  Where the necessary 
adaptations are reserved, an order at Westminster under section 104 of the Scotland Act will be 
required. 

Recognition and enforcement of New York Convention awards  

New York Convention awards 

97. The “New York Convention” means the Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards adopted by the United Nations Conference on International 
Commercial Arbitration on 10 June 1958, as amended.  The Arbitration Act 1975 provided for 
the enforcement of New York Convention awards in Scotland.  Such awards are made in 
pursuance of an arbitration agreement in a territory or state (other than the UK) which is a party 
to the Convention.  

98. The policy in sections 16 to 20 is to continue the position whereby New York Convention 
arbitral awards will be enforced in Scotland, but to explicitly cover recognition as well.  It is 
possible that a party may wish to seek recognition of an award as opposed to straight 
enforcement.  The award will be treated as made at the seat of the arbitration regardless of where 
it was signed, despatched or delivered to any of the parties.  This is to avoid difficulties which 
have arisen in cases in the past where the seat of an arbitration was held to be where the award 
was signed.  This is irrelevant and the place of signing should simply be a matter of convenience 
with no legal consequence, particularly for international arbitrators.     

99. These sections provide a special procedure for the enforcement of New York Convention 
awards (over and above the discretion of the Scottish courts to enforce such awards under 
section 10).  

100. Section 16(3) goes beyond section 7(2) of the 1975 Act by providing that a state may also 
be declared to be a party to the Convention in respect of any specified territory.  This is intended 
to bring the Bill into line with Article XI of the Convention which allows an acceding state to 
declare that the Convention shall extend to all or any of the territories for the international 
relations of which it is responsible. 

Recognition and enforcement of New York Convention awards  

101. An award might have been made almost anywhere in the world, providing the arbitration 
agreement was made in a state which is a party to the New York Convention.  Such an award 
should therefore be capable of being relied upon by those parties as a defence, set-off or in any 
other way in any legal proceedings in Scotland.   
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Refusal of recognition or enforcement 

102. Section 5(1) to (3) of the 1975 Act set out circumstances in which enforcement of a New 
York Award may be refused.  Section 18 follows the example of section 103 of the Arbitration 
Act 1996 to give equal weight to the objective of recognition of the award and its enforcement.  
There is no real change in effect, since under the existing law an award would have to be 
recognised before it was enforced.  Although the policy of the Bill is that New York Convention 
awards should be recognised and enforceable by the courts in Scotland, it should be possible for 
the court to refuse to recognise or enforce the award in certain circumstances and these are set 
out in section 18(2) to (4).  

103. The court should be able to exercise a certain amount of discretion in deciding to what 
extent it will recognise or enforce an award.  If an award purports to decide matters which were 
not submitted to arbitration as well as those which were properly so submitted, the court should 
be able to recognise or enforce those parts which were properly submitted so long as these can be 
separated from those which exceeded the jurisdiction of the arbitrator.  This is provided for in 
section 18(5).   

104. Section 5(5) of the 1975 Act permits a court to adjourn a decision on the enforcement of 
an award that has been challenged in the courts of the country whose laws govern it.  The party 
seeking to enforce the award may also apply to the court for an order requiring the other party to 
give suitable security for costs.  This position is preserved in section 18(6) except that this will 
also be the case if the application is to recognise an award. 

Evidence to be produced when seeking recognition or enforcement 

105. There is then the question of what evidence has to be produced by a party seeking 
recognition or enforcement of a New York Convention award.  Section 4 of the 1975 Act 
provided that such a party should be obliged to provided a duly authenticated original award and 
the original arbitration agreement, or duly certified copies thereof and section 19 preserves this 
position.   

Supplementary  

Prescription and limitation 

106. In some jurisdictions, arbitration is promoted as a straight alternative to court action and 
the use of arbitration stops any court proceedings completely.  The policy of the Bill is, however, 
that the possibility of court action should not be removed entirely since the arbitration may prove 
to be abortive.  This leaves the question of what should happen regarding prescription and 
limitation.   

107. The principal rules governing the effect of arbitration upon the running of periods of 
prescription are presently contained in sections 4 and 9 of the Prescription and Limitation 
(Scotland) Act 1973.  Section 4 is concerned with positive and section 9 with negative 
prescription, but the latter incorporates the most important rules of the former.  The Bill amends 
the 1973 Act to take into account rule 1 of the Scottish Arbitration Rules relating to when an 
arbitration is held to have commenced.      
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108. Currently, the running of the limitation period is not interrupted by arbitral proceedings.  
The Bill makes provision to alter the limitation rules so that limitation of actions is interrupted 
by recourse to arbitration.   

Arbitral appointments referee 

109. Section 22 would give Scottish Ministers the power to specify (by order) arbitral 
appointments referees.  These bodies (for example, the chair of a recognised arbitration body 
such as the Chartered Institute of Arbitrators (CIArb), the Scottish Council on International 
Arbitration, or the Royal Institution of Chartered Surveyors (RICS)) will have a default role on 
the breakdown of any appointment procedure agreed by the parties.  Where, however, a 
particular appointing or nominating body has been specified in the arbitration agreement then 
that body will be used instead. 

110. Arbitral appointments referees will be designated in subordinate legislation, but in order 
to be appointed, under section 22, the bodies will have to demonstrate: 

A track record of supplying arbitrators; • 

The provision of suitable and appropriate training courses; and • 

The provision of discipline procedures. • 

111. In this way, the quality of arbitrators will be maintained.  It is expected that the bodies 
which currently appoint or nominate arbitrators will already be able to satisfy these 
requirements, but any body which satisfies the requirements will be able to apply.  Certain 
institutions have extensive experience in making arbitration appointments.  

112. Some consultees argued that the courts should retain a role in appointing an arbitrator or 
arbitral tribunal, if the parties have failed to appoint.  But in practice the court usually refers an 
application to a body like the Chartered Institute of Arbitrators which made over 2,000 
appointments in the UK in 2007: the courts made only a handful directly.  Others have contended 
that reference to the court for the appointment of arbitrators should be minimised.  The evidence 
would appear to suggest that this is what happens in practice and the provision in the Bill 
regularises this by removing an unnecessary step.  Other consultees overwhelmingly accepted 
the proposal for arbitral appointments referees.     

113. There will however continue to be a role for the courts if the parties cannot agree on the 
identity of the arbitral appointments referee (for example if one party wants a surveyor as the 
arbitrator and the other wants an architect).  It would appear that there is then a case for referral 
to the court to decide which appointments referee to choose.  By the same token, there should 
also be a referral to the court if the arbitral appointments referee, for whatever reason, fails, 
refuses or declines to appoint an arbitrator. 

Power of judge to act as arbitrator or umpire 

114. Section 17 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 permits a 
Senator of the College of Justice (if he or she thinks fit and with the consent of the 
Lord President) to accept appointment as an arbitrator where the dispute appears to him or her to 
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be of a commercial character.  Section 23 will retain the possibility of a judge acting as an 
arbitrator, but again only with the consent of the Lord President.  That is a safeguard to ensure 
the public work of the Court of Session and the High Court does not suffer.  Scottish Ministers 
are given power to prescribe that a fee is paid so as to ensure that the costs of using a judge are 
recovered for the benefit of the public purse, for instance to recover incidental and consequential 
costs, such as the employment of a temporary judge to cover some aspect of court business 
during the judge’s absence.      

115. It is understood that the current pressures on the Court of Session and the High Court are 
such that there would be no scope for the use of a judge at present.  This may, however, change, 
particularly after the recommendations from Lord Gill’s review of the civil courts are known, 
and so the possibility of a judge of the Court of Session acting as an arbitrator has not been 
excluded.  It is believed that such a possibility would form a significantly positive aspect in the 
Scottish arbitration regime in comparison with other jurisdictions.   

116. Neither a sheriff nor a sheriff principal may accept appointment to any other office by 
virtue of section 6 of the Sheriff Courts (Scotland) Act 1971. 

Amendments to UNCITRAL Model Law or New York Convention 

117. Section 24 will allow Scots arbitration law to be updated to reflect future changes to the 
Model Law or New York Convention.  This will permit Scots arbitration law to be amended – 
subject to affirmative procedure in the Scottish Parliament – to keep it up-to-date with 
international arbitral practice.  So Scotland will have an arbitration law which is based on Model 
Law principles and which will reflect future changes to the Model Law. 

Amendment of Conveyancing (Scotland) Act 1924 

118. Under rule 45 of the Scottish Arbitration Rules, an arbitrator will be able to order the 
rectification or reduction of any deed or other document.  If an arbitrator makes such an order, 
reduction will be effected by the court under section 10 (enforcement).  The consequential 
amendment in section 25 allows an award ordering a decree of reduction to be recorded in the 
Sasine Register.  Such an award cannot be granted where a court could not grant the equivalent 
award, or so as to adversely affect the interests of third parties acting in good faith – see rules 47 
and 54(2). 

Repeals 

119. The repeal of the Model Law is dealt with above.  Most of the repeals reflect the 
consolidation and re-enactment of equivalent provisions in the Bill.  The Arbitration Act 1950 
which provided for the enforcement of the older Geneva Convention on the enforcement of 
foreign arbitral awards is repealed insofar as it continues to extend to Scotland.  It is now 
superseded in practice by the New York Convention, and the provisions implementing that 
Convention in sections 16 to 19 – every contracting state to the Geneva Convention has ratified 
the New York Convention. 

 22  

109



This document relates to the Arbitration (Scotland) Bill (SP Bill 19) as introduced in the Scottish 
Parliament on 29 January 2009 

 
 

Stated case procedure 

120. The ability to state a case on point of law at any stage of an arbitration under section 3 of 
the Administration of Justice (Scotland) Act 1972 is to be repealed. 

121. Ease of access to the stated case procedure has caused parties to view arbitration in 
Scotland as a process where delays can occur frequently since it is thought to be too easy to 
identify possibly spurious points of law for referral, thus delaying the arbitral process.  The costs 
of the stated case procedure have also led to concerns, involving as it does recourse to the Court 
of Session.  Lord Hope, in ERDC Construction Ltd v HM Love & Co Ltd (No 2) (1997 SLT 175), 
gave the view that: “Excessive use of this procedure is liable to bring the whole process of 
arbitration into disrepute”.  He went on: “If arbiters are to have the confidence which they 
require to simplify and accelerate procedure in such cases, they ought not to be exposed to the 
risk of challenge to their decisions by means of the cumbersome and time consuming procedure 
of a stated case”.  A limited reference procedure on points of jurisdiction in rule 22 and on point 
of law in rule 40 and an appeal procedure to challenge an award for jurisdiction and error of law 
is proposed instead (see rules 66, 67 and 68).   

SCHEDULE 1 – SCOTTISH ARBITRATION RULES 

Part 1 – Commencement and constitution of tribunal etc. 

Commencement of arbitration 

122. In the normal course of events, and possibly after a number of years trading, one party 
may have a grievance which leads them to wish to invoke an arbitration agreement.  It is 
necessary to provide for how that party should begin the arbitral proceedings. Alternatively, the 
parties may simply agree to the submission of a new dispute to arbitration.  An arbitration will 
therefore commence on service of notice by one of the parties.  This provision is deliberately 
simple: service of notice could be effected in a number of ways, for example, by asking an 
arbitral appointments referee to appoint an arbitrator. 

123. Rule 1 has been amended to take into account the views of consultees to remove 
reference to “an intention to submit a dispute to arbitration”.  This was felt to be open to 
argument over what constituted “an intention to submit”.     

Appointment of tribunal 

124. Arbitration agreements only take effect when a dispute arises.  They rarely state a specific 
individual to act as arbitrator in the event of a dispute, though they often stipulate a nominating 
or appointing body.  Once the parties are in dispute, it is essential that a system is in place to 
facilitate the swift appointment of a single arbitrator or an arbitral tribunal composed of several 
members to allow the arbitration to proceed quickly and efficiently. 

125. Sections 2 and 3 of the Arbitration (Scotland) Act 1894 provide for the appointment of 
arbitrators by the court in certain circumstances.  This is mainly where one party fails to do 
something to appoint a single arbitrator or where one party fails to appoint one of two arbitrators.  
These provisions have no effect, however, if both parties fail to act or if there is a necessity to 
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appoint more than one arbitrator.  There are, therefore, no comprehensive default provisions, 
which means the commencement of an arbitration process is likely to be delayed until an 
arbitrator can be appointed by agreement or by application to the court.  Moreover, the court may 
be unable to appoint if the arbitration clause is at present too general or uncertain.  There is also 
provision in Article 11 of the Model Law for the appointment of arbitrators in international 
commercial arbitration where the place of arbitration is Scotland. 

Failure of appointment procedure 

126. Where there is a failure in the appointment procedure either party may refer the 
appointment of the arbitrator to an arbitral appointments referee who will direct the parties to 
appoint such eligible individuals as the arbitral appointments referee considers appropriate.  This 
is in pursuance of the general policy of the Bill that application to the court should be minimised.  
It seem an unnecessary expense and delay to have to apply to the court for an appointment when 
the practice of the court has been to refer the matter to bodies who are now likely to apply for 
designation as arbitral appointments referees.  The court however retains an oversight role where 
the procedure fails.  Section 22 above specifies that Scottish Ministers may designate such 
bodies.   

Duty to disclose any conflict of interests 

127. An arbitrator (or umpire) must be impartial.  Rule 8 is a default rule that an arbitrator 
(and any umpire) must disclose to the parties any circumstances which might reasonably be 
considered relevant to the member’s impartiality or independence.  If they fail to do so, the court 
can take that into account as regards their expenses in removing them (rule 16).  The rule also 
applies to individuals who have been asked to act as an arbitrator but have yet to be appointed.   

128. This rule has been amended to take into account the views of consultees that it also 
require disclosure as regards whether the individual is independent, as well as impartial.  This 
reflects modern arbitration practice in other jurisdictions.  The independence of the arbitrator is 
to be assessed in accordance with rule 74.  Disclosure of a circumstance which might impact on 
the arbitrator’s independence or impartiality does not preclude that person’s ability to act as 
arbitrator.  The parties may choose to ignore a trivial or casual factor and waive their rights to 
object.  If they do so, they cannot subsequently challenge the arbitrator’s appointment (see rule 
73). 

Removal of arbitrator by parties 

129. At present, an arbitrator, having accepted office, must proceed to deal with the 
submission faithfully and honestly and cannot renounce office capriciously or without cause.  It 
is accepted that once an arbitrator accepts appointment, he or she should not be permitted to 
lightly cast off this responsibility.  If an arbitrator wishes to resign and the parties concur, there is 
no difficulty, but at common law an arbitrator who accepts office has no inherent right to 
withdraw, retire or resign, except where there is good cause, the validity of which the court may 
be asked to judge. It is not clear what the legal sanction is for this: it may have been considered 
contempt of court, but the only sanction now may be contractual.  Rule 16(2) makes the sanction 
in future clear.  The Bill provides both for the removal of a single arbitrator by the parties or the 
court or the dismissal of an arbitral tribunal by the court.  
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Removal of arbitrator by court 

130. The policy is that it should be possible for a party to apply to the court to challenge the 
conduct of an arbitration during its course, without having to wait for the issuing of an award.  
There are various grounds from what is required of arbitrators under the Bill.  Rule 12(e) will 
allow individual arbitrators to be challenged on the grounds of failure to conduct the arbitration 
in accordance with the arbitration agreement or the Scottish Arbitration Rules.  This would, for 
example, cover where the arbitrator did not meet their obligations on confidentiality under rule 
25.  Such challenge will, however, only be possible if a test of “substantial injustice” is met.  

131. The power of the court to dismiss the entire tribunal under rule 13 is also mandatory.  The 
tribunal as a whole rather than just one member of the tribunal may not be conducting 
proceedings without incurring unnecessary delay or expense or in accordance with the parties’ 
wishes or agreed procedure, for example.  This is, however, subject to the caveat that substantial 
injustice has been or will be caused to the aggrieved party – the same test of “substantial 
injustice” is applied as under rule 12. 

Resignation of arbitrator 

132. Rules 15 and 16 are mandatory rules.   Rule 15 sets out the circumstances in which an 
arbitrator is permitted to resign.  The court may authorise the resignation on the basis of what is 
reasonable.  Rule 16 allows the Outer House to make such order as it thinks fit with respect to 
entitlement, if any, to fees or expenses, the repayment of any fees or expenses already paid or 
where an arbitrator has resigned, to grant relief from liability incurred or to impose liability.  In 
the Bill as published for consultation, they were default rules.  As they concern the parties’ 
agreement with the arbitrator and already take account of the parties’ consent and any other 
contractual right the arbitrator has to resign, they have been made mandatory.     

133. A new express ground for resignation has been added since consultation.  If an arbitrator 
has accepted appointment on the basis that he or she would be assisted by an expert during the 
course of the arbitration and the parties subsequently decide that they are not prepared to pay for 
such an expert, the arbitrator will be able to resign for this reason.  It is considered that the 
arbitrator should not have to proceed with the arbitration in the absence of the expert advice that 
had been proposed.   

Part 2 – Jurisdiction of tribunal  

Power of tribunal to rule on own jurisdiction  

134. The extent of an arbitrator’s jurisdiction and his or her power to decide his or her own 
jurisdiction is important in arbitration since it determines exactly what issues the arbitrator may 
decide.  In general, the extent of the jurisdiction of an arbitrator is established by agreement of 
the parties but questions may arise during the arbitral process as to whether it is competent for 
the arbitrator to deal with a particular issue.  This may lead to the arbitrator’s jurisdiction being 
challenged.  

135. An arbitrator at present has the power to determine his or her own jurisdiction, but that 
power is limited to deciding the matter on a preliminary basis.  The final decision on jurisdiction 
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lies with the court.  Uncertainty about the extent to which an arbitrator can rule on his or her own 
jurisdiction has led arbitrators to be cautious for fear of not having immunity in relation to a 
decision on jurisdiction.  In those circumstances arbitrators may decline to rule on their own 
jurisdiction, which may result in unnecessary referrals to the courts.   

136. Rule 19 provides certainty and brings Scots common law into line with international 
arbitral practice by providing a clear power for the arbitrator to decide his or her own 
jurisdiction.  As a mandatory provision it will not be possible for the parties to exclude the 
arbitrator from ruling on jurisdiction.  Discussions with stakeholders suggest that they think that 
the ability of the tribunal to rule on its own jurisdiction is an important new power for arbitrators 
which will save a great deal of time and therefore expense.   

Objections to a tribunal’s jurisdiction  

137. If a party considers that the tribunal does not have jurisdiction, the party may object to the 
tribunal.  Rule 20 is mandatory to provide a means of dealing with objections to a decision on 
jurisdiction which does not require going to court.  This is consistent with exhausting all arbitral 
processes and avenues of appeal before going to court.  Making the rule mandatory avoids 
spurious delaying objections being made to the court (which under the Bill would only be able to 
be made after the final award or after the tribunal rules on the objection under this rule).   

138. Consultees suggested that the tribunal should have the option of ruling on an objection to 
its jurisdiction (1) in an award as to jurisdiction or (2) to delay and rule in the award on the 
merits of the dispute.  The effect of the latter is to allow the tribunal to ignore its general duty to 
conduct the arbitration without unnecessary delay and efficiently and to delay deciding on 
jurisdiction until it decides the dispute (unless the parties direct it to decide before then).  This is 
provided for in rule 20(4).  Where the tribunal does delay, any appeal will have to be made as a 
jurisdictional appeal against an award (under rule 65) rather than as an appeal against a decision 
on objection to jurisdiction.  

Referral of point of jurisdiction  

139. Rule 22 is a default rule which, unless the parties agree otherwise, allows a party to ask 
the court to determine a point of jurisdiction without detracting from the competence of the 
tribunal to deal with the matter.  The provision was suggested by consultees and was considered 
useful as it recognises that there may be difficult issues of jurisdiction where the tribunal’s ruling 
is almost certain to be challenged.   

140. A party can only apply to the court in limited circumstances which preserves the integrity 
of the tribunal while at the same time allowing the parties with genuine reasons for doing so to 
apply to the court direct on a point of jurisdiction.  An application can only be made if the other 
party has consented or if the tribunal has consented and the court is satisfied that determining the 
question is likely to produce substantial savings and there is a good reason why the question 
should be determined by the court.  So in circumstances where the other party does not consent 
there is a high standard to be satisfied to discourage frivolous or delaying applications.  There is 
another important safeguard which avoids delay to the arbitral process in that the tribunal may 
continue the arbitration pending determination of the application.  There is no appeal of the 
decision of the Outer House on the referral or whether an application is valid.   
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Part 3 – General duties 

General duty of the tribunal   

141. Rule 23 in the Bill replaces rules 17 and 18 in the consultation print and has been 
redrafted to take into account the views of consultees.   

142. The obligation of fairness is fundamental to the nature of arbitration and the courts have 
repeatedly reinforced this over the years.  The parties cannot contract out of this mandatory 
obligation.  However informal proceedings may be, they must be fair.  The duty to treat the 
parties fairly does not necessarily mean treating them in the same way.  The tribunal must also 
allow parties a reasonable opportunity to put their case and respond to the other party’s case.   

143. The proceedings must also be conducted in a manner which maintains confidence in their 
impartiality.  The Bill now reflects the views of consultees that arbitrators should also be 
required to be independent.  The meaning of independence for the purposes of the Bill is defined 
in rule 74.    

144. Under the Bill, arbitrators have wide discretion regarding the conduct of proceedings 
subject to (1) agreement of the parties, in the arbitration agreement or otherwise, and (2) other 
duties under the Scottish Arbitration Rules.  But rule 23 also imposes a mandatory duty on the 
tribunal to conduct the arbitration without unnecessary delay and without incurring unnecessary 
expense.  This mandatory duty is intended to address complaints about arbitration that it takes 
too long and is subject to delays.  The arbitrator(s) will now be under a statutory duty to progress 
an arbitration proactively.  A failure by the arbitrator(s) to conduct the arbitration in this fashion 
will be a ground for challenge to an award under rule 66 (serious irregularity) if it has caused or 
will cause substantial injustice to the appellant. 

145. The Bill does not, however, impose time limits for arbitration in the same way as 
adjudication under the Housing Grants, Construction and Regeneration Act 1996.  Very few 
consultees argued in favour of time limits and it is considered that they may pose as many 
problems as they may solve.  Complex disputes do not lend themselves to quick resolution (and 
it is worth bearing in mind that adjudication can only be used for single issues).  If time limits 
were to be imposed, it is inevitable that provision would also have to be made for applications to 
the court to extend those time limits in cases where the dispute was not capable of resolution in 
the timeframe.  It seems equally inevitable that the court would soon be in receipt of a constant 
stream of applications for extensions to a statutory time limit.        

146. There is now no hierarchy of duties on the arbitrator (as there was in the consultation 
print) so that the duty to conduct the arbitration without unnecessary delay and without incurring 
unnecessary expense is equal to the duties to be impartial and independent and to treat the parties 
fairly.  The use of “unnecessary” also allows the duty to conduct the arbitration proactively to be 
reconciled with the duties of fairness etc., so that, for example, the tribunal may not be required 
to act without unnecessary delay if, having regard to the duty of fairness, it would be 
unreasonable to do so. 
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General duty of the parties  

147. Rule 24 is a mandatory rule imposing a general duty on the parties (identical to the 
general duty of the tribunal) to ensure that the arbitration is conducted as efficiently as possible.  
The intention is that the parties should be similarly bound along with the arbitrators for ensuring 
that the arbitration proceeds without unnecessary delay and without incurring unnecessary 
expense.  The provision is intended to make it clear to parties that the new regime for arbitration 
in Scotland will not countenance deliberate delaying tactics by one or other of the parties. 

148. The sanction on the parties if they do not comply with the general duty in rule 24 will be 
that the arbitrator will be able to take such non-compliance into account in assessing the parties’ 
liability for expenses under rule 60.     

Confidentiality 

149. One of the attractions of arbitration as a method of dispute resolution is that it is usually 
confidential.  This may be particularly attractive to commercial parties since the matters in 
dispute may be commercially sensitive.  For example, an IT company whose products or services 
are the subject of a claim that they are inadequate will not want that allegation to become public 
knowledge since it could materially damage the commercial position of the company by 
affecting future sales. 

150. The consultation version of the Bill proposed that the identity of the parties to an appeal 
to the court (which includes appeals on lack of jurisdiction of the arbitrator, serious irregularity 
or legal error) must not be disclosed.  There was, however, nothing further in the Bill to provide 
for the confidentiality of the arbitral proceedings themselves, a fact which might be thought to be 
surprising considering that research by Queen Mary University London in 2008 has confirmed 
that confidentiality is the second most important factor which leads parties to arbitrate rather 
than litigate (enforceability of arbitral awards is the most important factor).   

151. The question therefore arose as to whether the Bill should imply a confidentiality rule 
into the arbitration proceedings more generally where the parties have not explicitly agreed to do 
so.  They may not have even considered the issue of confidentiality, though research by 
Analytical Services Division into recent arbitrations in Scotland revealed that all of those 
analysed were conducted on a confidential basis, irrespective of whether the case was 
commercially sensitive. 

152. Scots law on arbitration and confidentiality is undeveloped and unclear on whether it 
implies confidentiality into an arbitration at present.  The question may be a matter of 
interpretation of the arbitration agreement since it is usually left to the agreement of the parties.  
In England, although the Arbitration Act 1996 is silent on this issue, it has been accepted that 
confidentiality is implied into an arbitration agreement by common law and this has recently 
been confirmed in the case of Emmott v Michael Wilson Partnership.  Although the Scottish 
courts might have been expected to consider the English precedent, they are of course not bound 
to follow it.  It might be many years before the issue came before a Scottish court to clarify Scots 
law.   
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153. There would therefore be an obvious advantage in clarifying the law in Scotland because 
of the importance parties attach to confidentiality as a reason to choose arbitration over litigation.  
A narrow majority of consultees (11-7) who responded on the point disagreed with the proposal 
that the Bill should contain a statutory rule requiring the parties to respect the confidentiality of 
the arbitral process.  Those who took this view preferred to leave the matter to the agreement of 
the parties.  The CIArb, however, favoured clarifying the law in the Bill to try to ensure that 
arbitration is private in Scotland and to move the law in the direction of that taken by the courts 
in England.  They suggested that the rule should be default only, however, so that parties who do 
not wish to have their arbitration subject to a confidentiality rule can so agree and thus contract 
out of the rule.  Stakeholders interviewed by officials after the consultation process were almost 
unanimously in favour of the introduction of a confidentiality rule.    

154.  There are difficulties in enforcing confidentiality and finding an adequate sanction to 
penalise breaches of confidentiality.  Interdict might be available, but it will sometimes be too 
late if the disclosure has already taken place.  As regards damages, it is necessary to show loss to 
recover damages and it can be difficult to prove loss and/or to quantify it.  However, that said, a 
statutory rule, albeit a non-mandatory default rule, to make disclosing information about the 
arbitration a beach of confidence in Scots law would create an enforceable right of action in 
some circumstances.   

155. It would of course, as noted above, bind some parties who had not anticipated that they 
would be bound, perhaps particularly in domestic arbitrations, if they did not appreciate that the 
law would effectively have this effect as regards their arbitration.  There are though wide 
exemptions for the express or implied authorisation of disclosure by the parties, protection of the 
parties’ lawful interests and where required by law or the interests of justice.  This reflects 
Scottish Law Commission work on clarifying the Scots common law of confidentiality, and the 
English courts’ approach in arbitration law, drawing on the general principles of banking law 
(from the case of Tournier v National Provincial and Union Bank of England).  The new rule 
places the arbitrator under a duty to explain to the parties that the process will be confidential 
unless they agree otherwise.   

156. Rule 25 makes it clear that Scotland recognises the principle of confidentiality and takes 
the issue seriously.  The provision may indeed, as the CIArb have suggested, provide a unique 
selling point for arbitration here.  

157. The effect will be that a confidentiality clause will be effectively implied as a matter of 
law into an arbitration agreement unless the parties agree otherwise.  If the matter is not agreed 
in advance of the arbitrator’s appointment, then, once appointed, he or she will be obliged to 
advise the parties that the law states that proceedings are to be confidential unless they decide 
otherwise.  Given the possibility to agree otherwise and the wide exemptions, this provision is 
compliant with Convention rights, as it recognises the benefits of confidentiality where parties 
have agreed to waive their rights to a fair trial by electing to go to arbitration and clarifies the 
legal position. 

158. Although the parties will normally receive the tribunal’s reasons for an award as part of 
that award, they should not be entitled to know what the deliberations of the tribunal are prior to 
the award, which should be confidential to its members (unless of course the tribunal shows the 

 29  

116



This document relates to the Arbitration (Scotland) Bill (SP Bill 19) as introduced in the Scottish 
Parliament on 29 January 2009 

 
 

parties a draft award prior to issuing the final award).  This is the policy behind rule 26.  The 
only exception to this is that it may be necessary to disclose an arbitrator’s refusal to participate 
in the arbitration.   

Part 4 – Arbitral proceedings 

159. Arbitrators rely, at present, on the arbitration agreement and submission documents to 
identify their duties and the powers available to them.  However, for the most part, submissions 
do not contain detailed provisions and arbitrators may find themselves with insufficient powers 
to allow them to manage proceedings properly.  

160. If the agreement is silent, arbitrators will look to current domestic arbitration law under 
which the powers available are limited.  For example, there are no powers to award damages, 
expenses or interest.  This means that arbitrators may be unable to meet the needs of parties, as 
these are fundamental elements of any final award.  There is also an absence of powers that 
allow arbitrators to ensure that proceedings move forward in an efficient manner.  The Bill aims 
to remedy this.  All of the rules in Part 4 are default to allow the parties and the arbitrator as 
much autonomy as possible.  Only four require discussion here. 

Procedure and evidence    

161. Arbitral proceedings can take many different forms so the tribunal is given the power to 
determine procedure and evidence to move away from the idea that arbitrations should be 
conducted like court proceedings.  See for example rule 27(2)(e) which allows arbitrators to take 
on a more inquisitorial role. 

Power to appoint clerk, agents or employees etc. 

162. Arbitrators in Scotland often appoint clerks to assist with the arbitration procedure.  A 
clerk is usually a solicitor with experience of arbitration practice.  Their duties will include the 
safe custody of written pleadings and other documents and the provision of advice to the 
arbitrator on procedure and the drafting of interlocutors and final awards.  At hearings or other 
meetings, the clerk may perform the functions of a clerk to a tribunal.  Whether or not the 
appointment of a clerk is justified financially will depend upon the arbitration, but rule 31 
provides that an arbitrator can appoint a clerk (and others) to assist in the arbitration.  However, 
the parties’ consent will be required for the appointment of clerks and other staff if significant 
costs are likely to arise.  This aims to ensure clerks and other staff are not appointed 
unnecessarily. 

Powers relating to property 

163. Rule 34 gives arbitrators default powers in relation to protective measures relating to 
property which may constitute evidence in the arbitration.  One of the features of arbitration in 
Scotland will be an arbitrator’s ability to make orders for the preservation etc. of property owned 
or possessed by a party as a protective measure pending the outcome of an arbitration and also 
for the purpose of being used as evidence during the proceedings.  These are similar to the 
powers of a court.  Rule 34 will promote the smooth running of the arbitral process because it 
will no longer be necessary for the parties to go to court to obtain orders not presently available 
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from arbitrators.  The fact that the parties may not agree on the need for such a preservation 
order should not be able to restrict the power of an arbitrator to make such an order, because a 
party inclined to action which would frustrate the possible outcome of the arbitration is unlikely 
to agree (at least once the dispute has arisen) that the arbitrator should have power to make 
orders which would interfere with such action. 

Failure to submit claim or defence timeously 

164. The arbitrator has sanctions under rule 36 to deal with late submission of statements of 
claim, counterclaims and defences, which (in the case of a claim) could result in the termination 
of the arbitration or (in the case of a defence) could mean the arbitration proceeding in the 
absence of such defences.  This provision is another which has the objective of driving forward 
the arbitral process without unnecessary delay on the part of the parties. 

Failure to comply with tribunal direction or arbitration agreement 

165. Rule 38 gives the arbitrators further powers to deal with failure on the part of the parties, 
this time in relation to failure to comply with an arbitrator’s direction or the arbitration 
agreement itself.  An arbitrator will be able to order a party to comply and will have a range of 
sanctions in the event of non-compliance.  Crucially, the arbitrator will be able to take into 
account any element of non-compliance by a party when making an award under rule 60. 

Part 5 – Powers of court in relation to arbitral proceedings 

Referral of point of law 

166. Rule 40 is a rule which has been added to the Bill in the light of comments from 
consultees.  It has an equivalent in section 32 of the 1996 Act.  It was argued that it would be 
useful to allow the court to determine a preliminary point of law.   

167. This procedure will, however, only be available where all of the parties to the dispute and 
the arbitrator have consented, or the tribunal has consented and the court is satisfied that the 
determination is likely to produce substantial savings in expenses, that the application was made 
without delay and there is a good reason for the question to be determined by the court.  The 
reason for this is that this procedure should not be able to be used as a delaying tactic in the same 
way that the stated case (which is being repealed by the Bill) was abused in the past. 

Variation of time limits set by parties 

168. In general, in Scots arbitration law there are no specific time limits which must be 
applied, although the arbitrator has the power to set time limits, but not to vary time limits set by 
the parties.  The arbitrator can, as matters of general procedure, set time limits for the completion 
of particular stages of the tribunal, or a timetable for the whole arbitration.   

169. The court is given the power under rule 41 to vary time limits where someone would 
suffer substantial injustice if no variation was made, and all arbitral processes for variation have 
been exhausted.  Such provision is made because the arbitration would come to an end and the 
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arbitrator’s authority terminate if the specified date expired without an award having been made, 
and there will be situations where this would not be appropriate.  

Part 6 – Awards 

Remedies available to tribunal 

170. Rule 45 clarifies a number of powers that an arbitrator will have under Scots law and 
adds to available powers.  They include giving the tribunal the power to award sums of money, 
including damages.  Until now, arbitrations in Scotland have not had powers to award damages 
and this is a valuable addition to the powers of arbitrators.  This is a default rule subject to the 
agreement of the parties.    

Interest 

171. Arbitrators in Scotland have also not previously had clear powers to award interest, but 
this is now included as a default power in rule 46. 

Form of award 

172. Rule 48 makes default provision for the form of a tribunal’s award including that it must 
state where the arbitration is seated (which will always be Scotland).  Were it not for this rule, 
the juridical seat of the arbitration might not be clear from the award.  A different procedural law 
in relation to the arbitration might for instance be agreed by the parties.  The simple approach is 
that the procedural law should always be the seat of the arbitration.  But this has to be set against 
the fact that allowing the law, say of England, to be used in Scottish arbitrations may encourage 
the use of Scotland as an arbitral venue.  The Bill provides more generally that parties should be 
able to opt for a procedural law on particular aspects of arbitral procedure that is not Scots law 
(i.e. in respect of the default as opposed to mandatory provisions).  

Provisional awards 

173. Rule 50 is a mandatory rule that an arbitrator is able to make provisional (known in Scots 
law until now as interim) awards for relief.  It is considered that this may in practice protect the 
weaker party financially during the arbitration process. The term “provisional” is being used to 
follow international practice and to avoid using a term only used in Scotland.  This accords with 
the recommendations of the Business Experts Law Forum.   

Power to withhold award on non-payment of fees or expenses 

174. There is no existing authority in Scots law which specifically allows arbitrators to 
withhold awards in cases where all the fees and expenses of the arbitration are not paid by the 
parties.  Rule 53 makes mandatory provision that the tribunal may refuse to deliver an award to 
the parties unless all the fees and expenses of the tribunal have been paid in full.  This is 
consistent with modern arbitral practice.  
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Award to be final and binding  

175. It is understood that arbitrators usually stipulate time limits for compliance in awards 
based on the circumstances of the case.  The Bill does not therefore seek to do this. 

Arbitration to end on last award or early settlement 

176. The common law position in Scotland is that where parties settle their dispute before the 
arbitration reaches an end, the arbitrator cannot issue an award which incorporates the terms of 
the settlement.  This is out of step with modern arbitral practice and so rule 55 provides a default 
rule that an award may reflect the terms of the settlement of the dispute.   

Correcting an award 

177. Once a final or terminating award is made the powers of the arbitrator come to an end.  
This means at present that the arbitrator cannot correct any clerical errors or errors of calculation 
found in the award, although a court can allow some errors to be corrected.  Rule 56 provides a 
default rule that arbitrators will have a power to correct certain defects in any final award they 
make.  This rule applies to part awards and provisional awards as it applies to final awards.  A 
procedure is provided for such corrections. 

Part 7 – Arbitration expenses 

178. The rules on the expenses of an arbitration are intended to clarify both how fees and 
expenses are determined and who will be responsible for paying them.  They also make 
provision for liability for recoverable arbitration expenses to protect parties where there is 
inequality of arms.  Arbitrators need specific powers to allow them to manage the arbitral 
process in an efficient manner.  The absence of, or uncertainty about, an arbitrator’s powers to 
make protective orders, etc. is a bar to the efficient management of an arbitration.  Therefore the 
Bill provides that parties may also be required to lodge security for the expenses of a claim or 
counterclaim.  

Arbitration expenses 

179.  “Arbitration expenses” are defined in rule 57.  The provisions also apply to any arbitral 
appointments referee or other institution or person with powers given by the parties connected 
with the delivery of the award.  References to the fees and expenses of the arbitrators should be 
construed as including the fees and expenses of that institution or person.  References to 
arbitrators in provisions on expenses include an arbitrator who has ceased to act and an umpire 
(see rule 78).   

Arbitrator’s fees and expenses 

180. Rule 58 is a default provision for the payment of such reasonable fees and expenses of 
the arbitrator (or umpire) as are appropriate in the circumstances, although in the first instance 
that is based on what is agreed between the parties and the arbitrator.   
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181. The parties to the arbitration are to be severally liable to the arbitrator(s) for payment of 
the fees and expenses.  The fees and expenses are treated as a whole, so there is no question of 
the award being delivered to only one party on payment by that party of his or her “share” of the 
fees and expenses.  The tribunal can apportion liability where the parties cannot agree how to do 
this, but regardless of liability among parties, tribunal members can recover the full amount of 
other fees and expenses from either party. 

182. The Bill provides a right for any party or the arbitrator to apply for the fees and expenses 
to be fixed by the Auditor of the Court of Session.  This will cover the situation where there has 
been no agreement as to the basis for payment of fees and expenses.  The Auditor will have the 
power to order that the fees and expenses be adjusted on such terms as the Auditor may direct to 
reflect a reasonable commercial rate of charge and that, where the application is made after 
payment has been made, the Auditor may order repayment of any amount as is shown to be 
excessive.  The purpose of this is to cover the situation where a party who has not agreed the 
level of fees with the tribunal, is unable to obtain delivery of the award without paying those fees 
in full because the tribunal refuses to deliver the award pending full payment and claims the 
tribunal’s demands are excessive.  The tribunal also has the power to apply to the Auditor to 
cover the situation in which, for example, there has been simply no agreement on fees and 
expenses and parties refuse to pay what the tribunal demands. 

183. Rule 58(4) ensures that only reasonable costs can be recovered as part of the arbitration 
process.  This replicates the approach in the 1996 Act.   

184. The contractual rights of an arbitrator to payment of his or her fees or expenses remain 
relevant to payment notwithstanding this provision.   

Recoverable arbitration expenses 

185. At present arbitrators have only an implied power to make awards of expenses, which 
means that an essential tool in the management of the arbitral process is not clear.  Rule 59 is a 
default rule which remedies this.   

186. The “other expenses” which are recoverable and which are determined by the tribunal or 
the Auditor of Court under rule 59(2) (i.e. other than those agreed or fixed under rule 58) are 
those listed in rule 57(c) i.e. the parties’ legal and other expenses. 

187. Under rule 59(3), any doubt when determining the amount of other arbitration expenses 
which are recoverable must be resolved in favour of the person liable to pay the expenses.     

Liability for recoverable arbitration expenses 

188. Rule 60 follows the usual convention that expenses follow success.  In making an award 
allocating the parties’ liability for expenses, the tribunal can take into account whether the parties 
have fulfilled their duties towards the arbitral process and whether, for example, they have been 
guilty of delay or obstruction.   
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Ban on pre-dispute agreements about liability for arbitration expenses 

189. Rule 61 is mandatory.  It is intended to prevent substantial abuse whereby a financially 
stronger party may prevail upon a weaker party to make an agreement that they should pay their 
own costs (or even to pay the costs of the other side as well) in any subsequent arbitration.  This 
may mean that the weaker party may be prevented from ever starting an arbitration against the 
stronger party since they would have to pay their own costs, win or lose, and they would simply 
be unable to afford to do so.  There is nothing to prevent an agreement of this kind after a dispute 
has arisen. 

Security for expenses 

190. Arbitrators need specific powers to allow them to manage the arbitral process in an 
efficient manner.  The absence of, or uncertainty about, an arbitrator’s powers to make protective 
orders, etc. is a bar to the efficient management of an arbitration.  Rule 62 is a default rule that, 
in the absence of agreement to the contrary, an arbitrator has the power to order a claimant or 
counterclaimant to provide security for the expenses of the arbitration.  Security should be at the 
arbitrator’s discretion, exercised according to the general principles of the Bill.  Residence 
outside the UK alone is not to be the only reason for granting security. 

Limitation of recoverable arbitration expenses 

191. Rule 63 gives the tribunal power to cap a party’s liability for arbitration expenses – a 
power which could for instance be used if one of the parties has enough financial resources that 
they could take advantage of their financial position against another party with more limited 
resources.  In this way, even if the expenses exceed the specified amount, the amount 
recoverable from that weaker party can be capped. 

192. Section 65 of the 1996 Act gives the tribunal a direction making power in this regard.  It 
is not clear, however, how that power would be enforced.  It is for this reason that the power in 
rule 63 is an award-making power so that it is enforceable as an award. 

193. A capping award obviously has to be made before the final award.  The Bill already 
recognises that expenses awards may be separate from final awards and that some awards may 
be made in advance of the final awards.  Rule 63 therefore makes reference to a capping award 
being a part award to make it clear that it has to be made well in advance of the final award.     

Part 8 – Challenging awards 

194. The extent to which it should be possible to challenge awards is one of the most difficult 
parts of the Bill.  Arbitration, if it is to succeed as a method of dispute resolution, must be final 
and binding on the parties.  The Bill therefore seeks to limit challenges to awards to assess where 
substantial injustice would otherwise be caused.  

195. The Government did consider whether there should be no appeal or challenge to the 
court, as is the case in some jurisdictions.  Consideration was also given to whether the parties 
should be allowed to agree that there should be no challenge to awards, but it was decided that it 

 35  

122



This document relates to the Arbitration (Scotland) Bill (SP Bill 19) as introduced in the Scottish 
Parliament on 29 January 2009 

 
 

was important to make some provisions for challenge and that parties should not be able to 
contract out of this other than as provided for in rule 67.  It is inevitable that arbitrators will 
occasionally make mistakes and there must be some redress for parties.  Not least supervision by 
the courts is an important safeguard ensuring that the whole process of arbitration, together with 
review by the courts, is compliant with Article 6 of the European Convention on Human Rights.  

196. The Bill provides that all challenges are to be made to the Outer House of the Court of 
Session.  The Government consider that the Commercial Court may play a valuable role here and 
the intention is to consider this further in detail with the Lord President of the Court of Session 
with a view to making court rules by Act of Sederunt making provision as to whether, and if so 
which, arbitration appeals and challenges should go to the Commercial Court.  The Commercial 
Court is not a statutory creation and it is unnecessary to refer to it directly in the Bill.   

197. Throughout these provisions an arbitration is to continue despite the bringing of an 
appeal.   

Challenging an award: substantive jurisdiction  

198. Rule 65 is a mandatory rule that a party can apply to the court to challenge the arbitrator’s 
jurisdiction and gives the court powers in relation to the award made.  The arbitrator may already 
have ruled on his or her own jurisdiction.  The court may have ruled on an objection to the 
arbitrator’s ruling.  But rule 65 deals specifically with an allegation that the arbitrator did not 
have the jurisdiction to make an award. 

199. Rules 19 to 21 should mean that a challenge under rule 65 will be rare, but there will 
always be cases where an award possibly deals with matters which a party is able to allege lay 
outside the arbitrator’s jurisdiction, but the party had no means of knowing in advance that it was 
going to do so.  It may be that the alleged lack of jurisdiction only came to light when the 
reasons for the arbitrator’s decision are set out in the award.   

Challenging an award: serious irregularity  

200. Rule 66 is a mandatory rule.  It sets out comprehensive grounds on which an award may 
be challenged for serious irregularity.  Although the general policy of the Bill is that recourse to 
the courts should be minimised as much as possible, it is essential to provide a remedy for the 
parties if the arbitrator or umpire has failed in his or her duty towards them.   

201. Rule 66 reflects the internationally accepted view that the court should be able to correct 
serious failure to comply with the due process of arbitral proceedings.  Scotland would be out of 
step with modern international practice if this rule were a default rule.  It seems highly unlikely 
that parties would want to deny themselves right of recourse to the courts if they think the 
arbitrator has mismanaged the arbitration.  

Challenging the award: legal error  

202. The Bill repeals section 3 of the Administration of Justice (Scotland) Act 1972 (the 
“stated case” procedure).  Internationally some jurisdictions have no review by the courts on 
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points of law, although this is for instance seen as important in England, given the scope of 
English common law throughout the Commonwealth.  Consideration was given to simply 
repealing the stated case procedure.  Judicial review on the grounds of error of law is generally 
not competent at present.  Rule 67 takes the approach of replacing the stated case procedure with 
a statutory appeal for error of Scots law, as opposed to on any question of law, to the Outer 
House, but only against a final award of the arbitrator on a question of law.  The error of law 
jurisdiction of the court only extends to the law of Scotland.  A final award is to include a part 
award. 

203. The stated case procedure has fallen into disrepute since it has been used simply to delay 
the arbitral process and appeals have been made on questions which are really matters of fact 
rather than of law.  An appeal will only be entertained by the Outer House if the court is satisfied 
on each of the conditions set out in rule 67(4) (as is the case with the appeal on any question of 
law under the Arbitration Act 1996 applicable in the rest of the UK).  Rule 67 is subject to the 
limits set out in rule 68(2) and (4) (including the requirement to use any available arbitral 
process of review).   

204. This rule appeared as a mandatory rule in the consultation print of the Bill, but consultees 
were overwhelmingly of the view that it should be a default rule.  As a default rule it now allows 
the parties to exclude any right of appeal on an error of law which maintains the essence of 
arbitration that parties have chosen to submit determination of their dispute to an arbitral tribunal 
to make a final and binding award and so denying themselves recourse to the courts (except 
under rules 65 and 66) 

Part 9 – Miscellaneous 

Immunity of tribunal etc.  

205. Arbitrators (including umpires) should be granted immunity from liability for damages 
while exercising their functions under the Bill.  If arbitrators are not given such immunity, those 
with needed expertise may not be persuaded to act.  This would mean the loss of one of the main 
advantages of arbitration – that it provides experts to judge specific forms of dispute.  It can be 
said that arbitrators, when carrying out their functions as such, act in a judicial capacity, and in 
this respect, therefore, should effectively be treated as judges.   

206. Lack of immunity is also likely to deter major international arbitrators from working in 
Scotland: other jurisdictions which do provide such immunity would be chosen instead.  

207. There is the argument that arbitration is contractual and therefore immunity is not 
appropriate as arbitrators may be paid large fees for their expertise – and that much of the case 
law establishing immunity for arbitrators developed at a time when it was usual for arbitrators 
not to be paid.  However, it is considered necessary to ensure that the role of arbitrators is not 
compromised by lack of immunity, and that actions for damages against arbitrators are not used 
as a way for a disgruntled party to the arbitration to challenge or re-open the arbitration itself.  
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Clerks etc. 

208. An argument exists that as clerks are often lawyers who are paid full professional fees 
they should not have immunity from damages while carrying out their functions as clerk.  
However, the benefit of granting immunity to clerks is that it reduces the possibility of challenge 
and delay, which often necessitates closure of the arbitration process.    

209. The Bill therefore also makes mandatory provision for the immunity of clerks and others 
who assist in the arbitration in the same way as for arbitrators.   

Immunity of appointing arbitral institutions etc.  

210. The principal difference between nominating and appointing bodies is that nominating 
bodies put forward the name of an arbitrator who is then appointed by the parties where 
appointing bodies themselves appoint the arbitrator. 

211. In most cases the parties to a dispute will agree on the identity of the arbitrator, but there 
will be situations when this does not happen.  The Bill makes mandatory provision that when 
either of the parties fails to comply with the appointment procedure, or when the parties have 
complied with procedures but are unable to agree on the identity of the arbitrator, a party will be 
able to apply to an arbitral appointments referee designated by Scottish Ministers who will be 
able to appoint an arbitrator.  

212. Arbitral appointments referees and other third parties whom the parties ask to appoint or 
nominate an arbitrator should be immune from liability because this adds certainty to the process 
of arbitration by closing another possible avenue for challenge.  Although some bodies carry out 
this function for free, others charge substantial fees and it has been argued that in those 
circumstances they should be liable for negligence.  However, international institutions 
nominating or appointing arbitrators will be more likely to choose Scotland as a seat for 
arbitration if those appointing the arbitrators are immune.  On balance immunity should be 
granted to encourage the use of Scotland as a seat for arbitrations and to close a ground for 
attacking awards and promote finality of arbitration.   

Immunity of experts, witnesses and legal representatives 

213. As arbitration is a private version of judicial proceedings, it seems right that experts, 
witnesses and legal representatives should be placed in no more vulnerable a position if they are 
taking part in arbitration proceedings than if they are taking part in civil court proceedings.  If 
they did not have the same immunity from defamation for anything said in the course of 
arbitration proceedings as they would enjoy in civil proceedings they might be reluctant to take 
part. 

214. With regard to expert witnesses, in civil proceedings they enjoy immunity against any 
action brought on the grounds that things said or done by the expert in the ordinary course of 
proceedings were said or done in bad faith or negligently.  It is appropriate to have similar 
immunity for expert witnesses in arbitrations. 
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Loss of right to object  

215. As a matter of effective, fair and efficient dispute resolution, an arbitration should not 
proceed if circumstances exist which compromise the arbitrator or the process.  If this rule were 
to be made default, it would effectively mean that (if the parties agreed otherwise) a party could 
seek to delay or frustrate enforcement of a final arbitral award by raising a spurious late 
challenge on grounds of impartiality, jurisdiction, serious irregularity, etc. which could simply be 
for tactical advantage. 

Independence of arbitrator  

216. Rule 74 is mandatory and defines “independence” as meaning anything which gives rise 
to justifiable doubts as to the arbitrator’s impartiality.  Questions over independence may arise 
because of an arbitrator’s relationship with any party and any financial or commercial interests 
he or she may have if the impression is that the tribunal may favour one party over another. 

Formal communications  

217. Many arbitrations involve a large amount of correspondence and difficulties may arise if 
any dispute emerges as to whether a written communication was properly delivered or received, 
or as to when it was received.  

218. Rule 79 provides default rules for the means of intimating certain formal notices or 
documents under the arbitration agreement or in the course of arbitral proceedings.  They also 
provide that the arbitrator can order how intimation should be made or dispensing with 
intimation.   

Periods of time  

219. As there are no general rules for how time periods set in or under an arbitration 
agreement are reckoned, rule 80 provides default provisions for calculating time periods in the 
absence of agreement between the parties. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

220. The Bill is intended to improve the law relating to the use of arbitration as a method of 
dispute resolution in Scotland.  The identity of the parties to disputes which are arbitrated is 
irrelevant.   

221. The Bill’s provisions are not discriminatory on the basis of gender, race, disability, 
marital status, religion or sexual orientation.  Copies of the Government’s consultation paper, 
including the draft Bill, were issued to Age Concern Scotland, Equality and Human Rights 
Commission, Equality Network, LGBT Youth Scotland, Stonewall Scotland, Muslim Arbitration 
Tribunal, Scottish-Islamic Foundation, Shakti Women’s Aid, Edinburgh, Islamic Shari’a 
Council, Church of Scotland, Bishops’ Conference of Scotland and Scottish Council of Jewish 
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Communities.  Only the latter organisation responded (welcoming the Bill and suggesting minor 
technical amendments).      

222. Scots (and English) law has long recognised many different types of tribunals as 
“arbitrations”.  This includes (for example) the Beth Din, a Rabbinic court, governed by Jewish 
law.  A Muslim Arbitration Tribunal, if it resolves a dispute that parties have agreed to refer to it, 
is no different to any other arbitral tribunal.   

223. Decisions of arbitral proceedings properly constituted under a valid arbitration agreement 
are, and will be, enforceable by the Scottish courts and may be challenged or refused 
enforcement on a number of different grounds.  Naturally, if any of the awards or decisions by 
these tribunals were illegal or contrary to public policy under Scots law, they would not be 
enforceable.  Many issues are also not arbitrable according to Scots law, such as matters of 
public right or status in law, and section 28 of the Bill preserves that position. 

224. Recent press reports suggested that the operation of the Arbitration Act 1996 in England 
had had the effect that the UK Government had “quietly sanctioned” the use of Sharia law by 
arbitral tribunals.  No arbitral tribunal, however, including the Muslim Arbitration Tribunal, may 
apply Sharia law or any other law unless the disputing parties expressly so agree.  The Bill will 
not change the current position in Scots law that Sharia law could only be considered at an 
arbitral tribunal if the parties so agree (and if it would be lawful under Scots law to arbitrate the 
dispute concerned).  Sharia law itself has no jurisdiction in Scotland.  Regardless of religious 
belief, all are equal before the law.  

225. The Muslim Arbitration Tribunals, which were established in 2007 in order to provide an 
alternative route to resolve civil issues in accordance with Sharia principles, are not courts.  
There are no Sharia “courts” in the UK.  Participation in them must be entirely voluntary and for 
a decision to be binding all parties must also agree to this. If a decision were to be in any conflict 
with Scots law then it would simply not be enforceable. 

226. These bodies do not deal with any criminal matters whatsoever – there is no intention for 
this to change. Criminal proceedings will always be heard in Scots criminal courts.  Nothing in 
Scots law prevents people abiding by Sharia principles if they wish, provided their actions do not 
conflict with Scots law.  An arbitral tribunal cannot instruct the police or the procurator fiscal to 
discontinue a criminal investigation. It cannot prevent any parties from pursuing criminal 
proceedings and the police and the procurator fiscal would not be bound by any decision from 
such a tribunal (including those operating in accordance with Sharia principles).  

Human rights 

227. The Scottish Government is satisfied that the Bill is compatible with the requirements of 
the European Convention on Human Rights (“ECHR”). 
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Article 6 ECHR generally 

228. Arbitration generally depends for compliance with the ECHR on the parties voluntarily 
waiving their Article 6 rights to a fair and public hearing by an independent and impartial 
tribunal established by law, and agreeing that it should be submitted to a private arbitrator.   

2229. The Strasbourg Court has held that such a waiver must be “unequivocal” , so any 
arbitration regime must comply with Article 6 to ensure the waiver is not abused.  For instance 
the right to a public hearing inherent in Article 6 protection can be waived, tacitly or expressly3.  
The Court has however left open whether some aspects of the Article 6 protection, such as 
impartiality of the tribunal, or allowing a party a reasonable opportunity to make its case, may 
not be waived4.  Waiver must also not infringe an “important public interest”. 

230. The Bill sets up a regime, similar the UK Arbitration Act 1996, which provides 
safeguards to ensure that going to arbitration in Scotland is compliant with Article 6 in this way.  
Unequivocal waiver has been held to exist from the initial agreement to go to arbitration.   

231. There are protections against parties being caught in arbitrations against their will.  For 
instance low-value consumer arbitration clauses are struck at by the statutory protections in 
sections 89 to 91 of the 1996 Act.  Certain matters, such as where public rights are in issue, 
matters of status or criminal law are simply not arbitrable;  section 28 of the Bill ensures that this 
continues to be the case.  In addition, there are important protections in general contract law 
which applies to arbitration agreements to prevent abuses, which would for instance to prevent 
arbitration where obtained through force and fear, to help to ensure that a party has voluntarily 
agreed to go to arbitration.  In practice, this is supplemented by the safeguards in the Bill regime 
of mandatory grounds of challenge to arbitrators and awards for lack of jurisdiction and serious 
irregularity in proceedings.  The regime reflected in the Bill and in the Scottish Arbitration Rules 
is considered as a whole to be compliant with Article 6. 

232. In particular, some specific aspects include: 

- Under Article 6, an arbitral tribunal may not be an “independent and impartial tribunal 
established by law” in its own right.  In particular, it may not be “independent” in the 
sense of being independent of the parties who agree on its appointment.  The Bill places 
on the arbitrators duties of impartiality, fairness and independence (rules 23 and 74).  
Rule 74 incorporates a reference to “independence”—defined as where the arbitrators’ 
relationship with any party, a financial interest or anything else gives rise to justifiable 
doubts as to impartiality.  It is considered that these provisions of the Bill are compliant 
where the parties have agreed to go to arbitration.  The Court of Appeal in England and 
Wales has also held that the UK Arbitration Act 1996, which contains no requirement of 
independence, complies with Article 6 as lack of independence will allow removal for 
lack of impartiality5.   

 

 
2 Suovaniemi and others v Finland (Appl. No. 31737/96), 23 February 1999. 
3 Axelsson and Others v Sweden, (Appl. No.11960/86), Commission Decision, 13 July 1990. 
4 Pfeifer and Plankl v Austria (1992) A227 14 EHRR 692. 
5 Stretford v Football Association [2007] EWCA (Civ) 238. 
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- Rule 48 of the Bill requires the arbitral tribunal to give reasons for its awards, unless 
parties agree otherwise.  Rule 67 allows challenge to an award for error of Scots law—
also unless the parties agree otherwise.  Rule 67(2) is a presumption that if an arbitration 
agreement dispenses with the need for reasons in the arbitrator’s award, court challenge 
to the award on this ground is excluded, following the UK Arbitration Act 1996.  The 
justification is that if parties agree not to have reasons challenging that reasoning may 
allow a party to seek to frustrate an unfavourable award.   

 In other circumstances, excluding the jurisdiction of the court and the public from court 
hearings on review has led to a violation of Article 66.  However, as the parties must 
explicitly agree to dispense with reasons, the Bill is considered compliant with Article 6 
to include the presumption.  Waiver of a public hearing can be tacit without failing to be 
unequivocal,7 as the parties are free to agree to the contrary in light of the legal effect of 
agreeing no reasons.  Court review on lack of jurisdiction and serious irregularity are 
available as mandatory to prevent abuses. 

Mandatory rules 

233. In particular, the mandatory provisions which the Bill and the Scottish Arbitration Rules 
impose on parties where they choose to arbitrate in Scotland, must be justifiable. 

234. The mandatory Scottish Arbitration Rules require an arbitrator to be an individual, place 
a duty on arbitrators to disclose information about circumstances giving rise to doubts as to 
impartiality, include rights to object to and remove arbitrators in certain circumstances, the 
arbitral tribunal’s ability to decide on jurisdiction and for objections to jurisdiction, the general 
duties (including impartiality, fairness and independence) on the tribunal and the parties, 
supporting powers of the courts about witnesses and documents, the tribunal’s power to make 
provisional awards, provision for payment of the arbitrators’ fees and to withhold an award if 
expenses are not paid, the ban on parties agreeing liability for expenses before the dispute arises, 
the ability to challenge an award on grounds of serious irregularity or for lack of jurisdiction, and 
related provisions including the duty to raise an objection timeously, the immunity of arbitrators 
and others, and provision on the death of arbitrators and for the role of umpires. 

235. The aim behind these provisions is protecting the rights of the parties (e.g. rule 66 
allowing court challenge on serious irregularity), in some cases to protect the weaker party 
financially (e.g. the rule 50 ability to have provisional awards).  Others are there to provide an 
effective arbitration dispute resolution mechanism, which can also be important for protecting 
the rights of parties and others (for instance the immunity of arbitrators under rule 70).  Some 
rules – such as the mandatory duties of impartiality for the arbitral tribunal in rule 23 – are 
important for ensuring arbitration procedure is Article 6 compliant. 

236. Equivalent rules in the 1996 Act are mandatory, with the exception of the ability of the 
arbitral tribunal to rule on its own jurisdiction, though that is mandatory at present in Scotland 
for international commercial arbitrations under the Model law.  It is not considered that the 
imposition of any of the mandatory rules breach ECHR rights, as the parties have elected to go 
for arbitration rather than to go to the courts.  The core rights of impartiality of the decision-

 
6 Scarth v UK, 22 July 1999, ECtHR. 
7 Axelsson and Others v Sweden, (Appl. No.11960/86), Commission Decision, 13 July 1990. 
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maker required by Article 6 noted above are preserved in the mandatory rules, and subject to 
review by the courts (save as discussed above) where they explicitly agree otherwise in the 
arbitration agreement. 

Statutory arbitrations 

237. Sections 14 and 15 provide for how the Bill and Scottish Arbitration Rules will be 
applied to arbitration required under particular statues.  The general scheme of arbitration law in 
the Bill will be applied only where not inconsistent with those statutes and the Bill does not 
require anyone to go to arbitration under those statutes.  Section 15 confers on the Scottish 
Ministers the power subject to affirmative resolution procedure in the Scottish Parliament to 
adapt those other statutes.  Given the limitations on the Scottish Ministers’ powers to legislate in 
breach of the ECHR by virtue of functions conferred on them under the Scotland Act 1998 and 
the Human Rights Act 1998, the Scottish Government will ensure that the application of the 
provisions of the Bill to statutory arbitrations complies with the ECHR.  

Confidentiality 

238. Rule 25 (confidentiality) implies an obligation of confidentiality between the parties and 
their arbitrator(s), unless the parties agree otherwise, engaging the Article 10 ECHR right to 
freedom of expression.  Section 13 requires court reports to be anonymised unless the parties 
have consented or certain other exceptions apply.  Article 10 is however subject to restrictions 
prescribed by law where necessary in a democratic society to protect the reputation or rights of 
others and the prevention of disclosure of information received in confidence. 

239. Rule 25 is a default provision.  If parties’ arbitration agreement is inconsistent with rule 
25, or if they modify or disapply that rule, it will not apply.  Article 10 rights can be waived, but 
even if there is no clear waiver by a party, it is considered that the limited restrictions on freedom 
of expression are justifiable to establish a modern and efficient system of arbitration which 
protects the rights and reputation of those affected by the arbitration process. Rule 25 will also 
often serve the aim under Article 10(2) of preventing the disclosure of information received in 
confidence. 

240. It is considered rule 25 is clearly proportionate and necessary to meet those aims – firstly, 
the default provisions can be disapplied.  Secondly, the restriction is subject to a significant 
number of wide exemptions in rule 25(1), including as one of nine wide grounds where “needed 
to protect a parties’ lawful interests”.  For many cases it will also be relevant that the European 
Court of Human Rights has accepted that a number of factors may justify restrictions on speech 
which properly can be considered as commercial and provide a certain margin of appreciation8.  
Accordingly, it is considered that this provision clearly complies with Article 10. 

241. The limited interference in requiring the identity of the parties not to be disclosed in court 
reports is also considered to be proportionate to these aims. 

242. Rule 25 is also considered compliant with Article 6.  The fact the parties may agree 
otherwise, the wide exemption and other safeguards available together with court supervisory 

 
8 Open Door Counselling and Dublin Well Women v Ireland  (1992) A 246 
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review contribute to the overall process being fair to the parties and Article 6 compliant.  As 
noted, a public hearing is an aspect of Article 6 that can be waived, tacitly or expressly9 and an 
unequivocal waiver can exist from the agreement to go to arbitration10 

Island communities 

243. Arbitrators and those who use or may wish to use arbitration services in island 
communities will benefit from the reform of the law on arbitration in the same way as those in 
other parts of Scotland.   

Local government 

244. Local authorities may wish to consider using arbitration and other forms of dispute 
resolution such as mediation as an alternative to litigation.  They may be expected to benefit 
from the reform of the law if they choose to use arbitration in the same way as other current and 
potential users. 

Effects on sustainable development  

245. There are likely to be positive economic benefits to the Bill.  It supports the Purpose 
Target of Economic Growth and the National Outcome of making Scotland the most attractive 
place in Europe to do business.  If the reforms achieve all that it hoped for them the rewards of 
having a modernised arbitration system should not be under-estimated.  There is no guarantee 
that Scotland would immediately attract domestic and international arbitration business away 
from centres such as London, but reforming the law will put Scotland on an equal footing with 
other countries which have modernised, and mostly codified, arbitration systems. 

246. Arbitration can potentially be used by any and all businesses including small businesses 
in Scotland to resolve a commercial dispute.  The Bill provides scope for industries, trades and 
professions to set up their own consumer arbitration schemes which will save both the consumer 
and those businesses the cost, inconvenience and stress of a court action (providing a social 
benefit too).  At the other end of the scale, parties may choose to arbitrate cross-border or 
international disputes due to the recognition of arbitral agreements and awards under the New 
York Convention.  Between those extremes, there would seem to be scope for a great many 
commercial disputes to be arbitrated as an alternative to litigation, particularly in circumstances 
where commercial confidentiality may be of importance to the parties.   

247. No significant environmental effects are expected. 

 
9 Axelsson and Others v Sweden, (Appl. No.11960/86), Commission Decision, 13 July 1990. 
10 Stretford v Football Association [2007] EWCA (Civ) 238.  The Court of Appeal in England & Wales has recently 
implied similar confidentiality to rule 25 (Emmott v Michael Wilson and Partners Ltd. [2008] EWCA Civ 184). 
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ARBITRATION (SCOTLAND) BILL 
 

—————————— 
  

DELEGATED POWERS MEMORANDUM  

 
 
 
 
PURPOSE 

1. This Memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Scottish Parliament’s Standing Orders. 

2. The contents of this Memorandum are entirely the responsibility of the Scottish 
Government and have not been endorsed by the Scottish Parliament. 

3. This Memorandum describes each of the provisions of the Arbitration (Scotland) Bill 
which confer power to make subordinate legislation.  It sets out: 

• the purpose of each power to make subordinate legislation, 

• the persons upon whom, or the body upon which, power to make subordinate 
legislation is conferred and the form in which the power is to be exercised, 

• why it is considered appropriate to delegate the power to subordinate legislation, and 

• the Parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject and why it is considered appropriate to make it subject to 
that procedure. 

4. This Memorandum should be read in conjunction with the Explanatory Notes and Policy 
Memorandum for the Bill. 

OUTLINE AND SCOPE OF BILL  

5. The purpose of the Bill is to modernise and codify the law of arbitration in Scotland.  It 
establishes a statutory regime governing all arbitration under Scots law.   It: 

• clarifies and consolidates Scottish arbitration law, filling in gaps where these exist, 

• provides a statutory framework for arbitrations, 

• ensures fairness and impartiality in the process, and 

• minimises costs and ensures that the process is efficient.    

SP Bill 19–DPM 1 Session 3 (2009) 
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6. Schedule 1 to the Bill lays out a standard set or code of rules (“the Scottish Arbitration 
Rules”) that can be adopted wholesale by parties and used by their arbitrator.  A number of the 
rules are mandatory and cannot be departed from even by agreement of the parties, but the 
majority are default rules which will apply in the absence of any inconsistent agreement between 
the parties.  

DELEGATED POWERS 

7. The Bill confers power on the Scottish Ministers to make orders in relation to a number 
of matters.  It also provides for a declaration by Her Majesty by Order in Council.      

8. In deciding whether provisions should be specified on the face of the Bill or left to 
subordinate legislation, the Scottish Government has considered which matters of overall 
structure and policy require detailed scrutiny through the full Parliamentary process against the 
need to: 

• ensure sufficient flexibility in the future to respond to changing circumstances and to 
make changes quickly without the need for primary legislation, and  

• allow detailed consequential amendments to be made or kept up-to-date within the 
basic structures and principles set out in the primary legislation.  

9. When deciding whether negative or affirmative resolution procedure is appropriate, the 
Scottish Government has considered carefully the degree of Parliamentary scrutiny that is 
required for the orders, balancing the need for an appropriate level of scrutiny with the need to 
avoid using Parliamentary time unnecessarily. 

DESCRIPTION OF DELEGATED POWERS 

Section 15 - Adaption of enactments providing for statutory arbitration 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Affirmative/ negative resolution of the Scottish Parliament 

10. There are a number of statutes which provide for disputes to be submitted to arbitration 
and contain procedures similar to common law arbitration.  Section 14 applies the Scottish 
Arbitration Rules and other Bill provisions to statutory arbitrations except to the extent that they 
are excluded by or inconsistent with other legislation which governs those specific statutory 
arbitrations.  The Bill will not prevail over existing legislative provision for statutory 
arbitrations.  On the other hand, the policy is that parties to statutory arbitrations should not be 
deprived of the benefit of the provisions in the Bill if these augment and enhance the statutory 
provisions already in place. 

11. Section 15 gives the Scottish Ministers a power, by order, to (a) modify any of the Rules 
or other provisions of the Bill in so far as they apply to statutory arbitrations (or to particular 
statutory arbitrations), and (b) make such modifications of enactments which provide for 
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disputes to be submitted to arbitration as they consider appropriate in consequence of, or in order 
to give full effect to, any of the Rules or other provisions of the Bill.  

12. Modifications of the Rules and provisions of the Bill as they will apply to statutory 
arbitrations and amendment of the relevant statutes to give effect to the Bill will be of a detailed 
technical nature consequential only on the general provision made in the Bill. It is not thought 
appropriate or necessary to prescribe these amendments in primary legislation.  

13. Where the section 15 power is exercised to amend primary legislation it will be subject to 
affirmative Parliamentary procedure.  Orders which do not amend primary legislation are subject 
to negative procedure.  These procedures are considered appropriate for this power because 
although consequential modification of the application of the Bill to statutory arbitrations raises 
technical issues around the detailed application of the general Bill regime, and so appropriate for 
negative resolution procedure, interference with the express provisions of the specific statutory 
mechanisms can raise more material policy issues of detail and should be subject separately to 
Parliamentary approval by affirmative resolution procedure.  

14. Where the necessary adaptations are reserved, an order at Westminster under section 104 
of the Scotland Act will in some cases be required.   

Section 16 - New York Convention awards 

Power conferred on:  Her Majesty in Council 
Power exercisable by: Order in Council 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

115. Section 17 of the Bill provides for recognition of New York Convention awards .  Such 
awards are made in pursuance of an arbitration agreement in a territory or state (other than the 
UK) which is a party to the Convention.  

16. Under section 16(3) of the Bill, a declaration by Her Majesty by Order in Council that a 
state is party to the New York Convention is conclusive evidence of that fact.  

17. It is submitted that this is an appropriate matter for subordinate legislation since such an 
Order in Council will only be made when a particular State accedes to the New York 
Convention.  Given that such an order will be uncontroversial and administrative in nature, 
negative resolution procedure is considered sufficient and allows for the proper use of 
Parliamentary time for something of this nature.  Section 17 is a consolidation, with minor 
adaptations, of the power in section 7(2) of the Arbitration Act 1975 (c.3), under which it 
attracted no Parliamentary procedure.   

 
1 The “New York Convention” means the Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards adopted by the United Nations Conference on International Commercial Arbitration on 10 June 1958, as 
amended.  
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Section 22 - Arbitral Appointments Referee 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

18. Section 22(1) gives Scottish Ministers the power to authorise, by order, persons or types 
of persons who may act as an arbitral appointments referee.  A Referee appoints an arbitrator in 
default of the parties agreeing who the arbitrator should be, or failure of the procedure they 
agree.   

19. It is submitted that the authorisation of arbitral appointments referees is an appropriate 
matter for subordinate legislation because authorisation is an administrative matter in specifying 
individual institutions and such delegation also gives the flexibility to make fresh authorisations 
as required from time to time.  Given that such an order will be uncontroversial and 
administrative in nature, negative resolution procedure is considered appropriate.  

Section 23 - Power of judge to act as arbitrator or umpire 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Negative resolution of the Scottish Parliament 

20. Section 23 of the Bill provides that a judge of the Court of Session may act as an 
arbitrator in disputes of a commercial character and where authorised by the Lord President.  
Section 23(2) provides that a fee of such amount as Ministers may, by order, prescribe is payable 
for the services of a judge acting as arbitrator.  

21. It is considered appropriate that Scottish Ministers should have the power to prescribe the 
fees payable to ensure that the costs of using a judge as an arbitrator are recovered for the benefit 
of the public purse, for instance to recover incidental and consequential costs, such as the 
employment of a temporary judge to cover some aspect of court business during the judge’s 
absence.   It is submitted that this is an appropriate matter for subordinate legislation, particularly 
since the level of the fee payable for the services of a judge will have to be increased from time 
to time.  Since such an order will be uncontroversial and administrative in nature, it is suggested 
that negative resolution procedure, as is common for fees orders, is appropriate.  Section 23 is a 
consolidation of the power in section 17(2)(b) of the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1980 (c.55), under which it attracts negative resolution procedure. 

Section 24 - Amendments to UNCITRAL Model Law or New York Convention 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

22. Section 24 of the Bill gives the Ministers an order making power to modify the Scottish 
Arbitration Rules, any other provision of the enacted Bill or any enactment which provides for 
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2disputes to be resolved by arbitration to reflect amendments to the UNCITRAL Model Law  or 
the New York Convention.  This will permit Scots arbitration law to be amended to keep it up-
to-date with international arbitral practice.   

23. As this power will only be used when an amendment is made to either the UNCITRAL 
Model Law or the New York Convention, the flexibility of subordinate legislation is appropriate.  
As this is a power to amend primary legislation it is appropriate that the order be subject to 
affirmative procedure.   

Section 30 - Ancillary provision 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: Affirmative/negative resolution of the Scottish Parliament 

24. Section 30(1) provides that Scottish Ministers may by order make freestanding ancillary 
provision, namely supplementary, incidental, consequential, transitional, transitory or savings 
provisions which they consider appropriate for the purposes of, or in connection with, or for the 
purposes of giving full effect to, any provision of the enacted Bill.  Subsection (2) provides that 
such an order may modify any enactment, instrument or document (including the Bill).   

25. This provision is necessary for ensuring a smooth transition from the current law on 
arbitration to that in the enacted Bill, for example, to ensure that existing cases straddling the old 
and new regimes are dealt with in an appropriate manner.  It is difficult to predict the precise 
transition and other arrangements that will be needed over time.   

26. It would not be an effective use of Parliament’s time or the Government’s resources to 
deal with such matters through subsequent primary legislation.  It is considered that such matters 
can be best addressed and fleshed out through subordinate legislation.  The power is restricted in 
that it can only be used for the purposes of, or in connection with the Bill, or for the purposes of 
giving full effect to, any provision of the Act, and such orders are strictly construed and subject 
to affirmative Parliamentary scrutiny. 

27. An order under this section is subject to negative resolution procedure except where it 
adds to, replaces or omits any part of the text of an Act, in which case the order is subject to 
affirmative procedure.  These procedures provide the necessary safeguards with regard to the 
type of legislation which can be made.   

 
2 “UNCITRAL Model Law” means the UNCITRAL Model Law on International Commercial Arbitration as 
adopted by the United Nations Commission on International Trade Law on 21 June 1985. 

 5  

136



This document relates to the Arbitration (Scotland) Bill (SP Bill 19) as introduced in the Scottish 
Parliament on 29 January 2009 

 
 

Section 33 - Commencement 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by Statutory Instrument 
Parliamentary procedure: No procedure 

28. Section 33(1) of the Bill provides for sections 2, 29 to 32, 33 and 34 to come into force 
on Royal Assent, and section 33(2) provides that other operative provisions of the Bill come into 
force on the day Ministers by order appoint.  This is a standard order-making power.  As is usual 
for commencement orders, no provision is made for laying the order in Parliament as the power 
is to commence provisions Parliament has already scrutinised together with any necessary 
consequential and transitional arrangements.  Whilst the order is not subject to Parliamentary 
procedure as such, the Subordinate Legislation Committee will, in terms of its remit, have the 
opportunity to consider the order. 
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Economy, Energy and Tourism Committee 
 

5th Report, 2009 (Session 3) 
 

Stage 1 report on the Arbitration (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

1. The Arbitration (Scotland) Bill (SP Bill 19) (“the Bill”) was introduced by 
Kenny MacAskill MSP, Cabinet Secretary for Justice, to the Scottish Parliament on 
29 January 2009. The Bill was accompanied by Explanatory Notes (SP Bill 19 EN) 
- including a financial memorandum, a Scottish Government Statement on 
legislative competence and the Presiding Officer’s Statement on legislative 
competence – and by a Policy Memorandum (SP Bill 19 PM). 

2. On the recommendation of the Parliamentary Bureau, Parliament 
designated the Economy, Energy and Tourism Committee as lead committee to 
consider the Bill at Stage 1, on 25 February 2009. On 10 March 2009, the Bureau 
agreed to recommend to the Parliament that the Stage 1 consideration of the Bill 
should be completed by 26 June 2009. This was agreed to by the Parliament on 
the 11 March, 2009.  

3. The Economy, Energy and Tourism Committee issued a call for written 
evidence on the Arbitration (Scotland) Bill on 20 March 2009, with a deadline of 15 
May 2009. The responses received can be found in annexe D of this report. 

4. The Committee heard oral evidence at three meetings— 

20 May 2009  

Graham Fisher, Solicitor, Hamish Goodall, Bill Team Manager, and Alison 
Dewar, Bill Team, Scottish Government 

27 May 2009  
 

Hew R. Dundas FCIArb, Chartered Arbitrator, President, Chartered Institute 
of Arbitrators (2007); 

 
John Campbell QC FCIArb, President, Chartered Institute of Arbitrators 
2009; 

 

SP Paper 302 1 Session 3 (2009) 
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Neil Kelly, Representative of the Law Society of Scotland; 
 

Robert Howie QC, and Garry Borland, Advocate, Faculty of Advocates; 
 
Richard N.M. Anderson, Arbitrator; 
 
Professor Fraser Davidson, Professor of Law, University of Stirling; 
 
Brian Reeves, Dispute Resolution professional member representing the 
Royal Institution of Chartered Surveyors Scotland. 

3 June 2009 

Jim Mather MSP, Minister for Enterprise, Energy and Tourism, Hamish 
Goodall, Bill Team Manager, and Graham Fisher, Solicitor, Scottish 
Government. 

5. The provisions of the Bill that confer powers to make subordinate legislation 
were referred to the Subordinate Legislation Committee under Rule 9.6.2 in order 
that the latter could report to the Economy, Energy and Tourism Committee as 
lead committee. In addition, the Committee received evidence submitted to the 
Finance Committee as part of its consideration of the Financial Memorandum. The 
Subordinate Legislation Committee report is attached at annexe A. 

BACKGROUND TO THE BILL  

The initial development of arbitration legislation 
6. The evolution of the current Bill can be traced back to the 1980s. In 1986, the 
then Lord Advocate established a committee to consider the reform of the law, 
particularly given the recognition that the United Nations Commission on 
International Trade Law (UNCITRAL) Model Law was being accorded by those 
conducting or involved in international arbitrations. The outcome was the adoption 
of the Model Law into Scots Law for international arbitration in the Law Reform 
(Miscellaneous Provisions)(Scotland) Act 1990. The Lord Advocate’s committee 
subsequently also produced a draft Bill in 1996 for domestic arbitration. An 
additional, more comprehensive Bill, was then developed by a working group 
chaired by Lord Dervaird in 2002. 

7. The Scottish Government’s Policy Memorandum indicates that the current 
Bill “has drawn from the available models of the Model Law, the UK Arbitration Act 
1996 and the work done in the 2002 draft Bill.”1 

The consultation process 
8. The current Scottish Government has chosen to take forward some of the 
reforms proposed and launched a consultation paper, which included a draft Bill, in 
June 2008. Only twenty nine responses were received to the consultation, a fact 
which the Scottish Government thought could be attributed to the specialised 
nature of the consultation and the lack of stakeholders engaged in arbitration. The 

                                            
1 Arbitration (Scotland) Bill. Policy Memorandum, paragraph 57. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.
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Scottish Government also engaged directly with stakeholders and held two focus 
group meetings during the consultation period.  

9. The Committee is of the view that the Scottish Government conducted a 
transparent and accessible consultation and recognises, from its own 
experience in seeking evidence on the Bill, that interest in arbitration is 
restricted to a relatively small group, the majority of whom are involved in 
the legal profession in some capacity. It is satisfied that the Scottish 
Government has sought to engage with as many stakeholders as possible in 
developing the Bill with the caveat that the Minister must deliver on the 
commitment that he made to the Committee to hold further meetings with 
members of the legal profession and with consumer groups and trade 
bodies that manage existing small-scale arbitration schemes (see also 
paragraph 129 of this report).2  

THE GENERAL PRINCIPLES OF THE BILL 

10. This part of the report addresses the general principles of the Bill. It includes 
an initial, descriptive section on the primary objectives and the provisions of the 
Bill. It distinguishes between the objectives of the Bill and the detailed provision, 
looking at each of these areas in considerable detail. 

What is arbitration? 

11. Lord Hope of Craighead describes arbitration as “the method of procedure by 
which parties who are in dispute with each other agree to submit their dispute to 
the decision of one or more persons, described as ‘arbiters’, rather than resort to 
the courts of law.”3 The Scottish Government Bill team provided a more extensive 
definition, stating that “arbitration is a private form of dispute resolution, outside the 
public civil courts, in which one of more arbitrators give a binding ruling on a 
dispute that the parties to the dispute have agreed to refer for decision.”4 The 
Policy Memorandum notes that a potentially advantageous consequence of the Bill 
might be the reduction of pressure on the courts.5 

12. Arbitration has a particular advantage over other forms of dispute resolution, 
such as mediation, in that the outcome is binding and within countries that have 
ratified the Geneva or New York conventions on the recognition and enforcement 
of arbitral awards, there is no need for further review of the issues once an award 
has been made. 

13. Evidence to the Committee testifies to arbitration having been a historically 
popular form of dispute resolution in Scotland, notably in the nineteenth and early 

                                            
2 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 3 June 2009, Cols 
2249-2250. 
3 Lord Hope of Craighead (1999) Arbitration, The Laws of Scotland, Stair Memorial Encyclopaedia, 
Edinburgh: The Law Society of Scotland, Butterworths, p.2. 
4 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 20 May 2009, Col 
2122. 
5 The Arbitration (Scotland) Bill. Policy Memorandum, paragraph 4. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.
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twentieth centuries, but one that has since declined as a result of the patchy and 
outdated state of the current law and the development of adjudication in the 
construction sector as an alternative means of dispute resolution. The evidence 
provided to the Committee reflects a consensus that well-drafted arbitration 
legislation which codifies and consolidates the existing law could provide the basis 
for arbitration again becoming a popular form of dispute resolution in Scotland. 

The objectives and provisions of the Bill 

The Bill’s objectives 
14. At the most simple level, this Bill makes provision about arbitration. The 
Policy Memorandum sets out the following primary objectives of the Bill: 

• Clarifies and consolidates Scottish arbitration law, filling in gaps 
where these exist; 

• Provides a statutory framework for arbitrations which will operate in 
the absence of agreement to the contrary; 

• Ensures fairness and impartiality in the process; and 
6• Minimises expense and ensures that the process is efficient.  

15. Domestic Scots arbitration law is currently derived primarily from case law 
and is not codified in statute. The Bill aims to bring both the common law and the 
existing statutory provisions into a single statute which also includes a set of 
principles and rules to govern arbitrations (the Scottish Arbitration Rules). The Bill 
is informed by the principles of the United Nations Commission on International 
Trade Law (UNICITRAL) Model Law provisions for domestic arbitration in 
Scotland. 

16. The Bill sets out procedures, both in the sections and in the rules contained 
in the schedule, that are designed to provide an effective and efficient framework 
for conducting arbitrations. These provisions will be considered in more detail 
below. 

17. The written evidence submitted by the Chartered Institute of Arbitrators 
(CIArb) Scottish Branch provides compelling evidence of the need to reform the 
law in order to have a consolidated and codified statutory Scots arbitration law that 
can be used for both domestic and international arbitrations. CIArb identify nine 
key shortcomings in relation to the existing law, some of which result from the 
difficulty in actually determining what the law is in some areas.7   

18. The case for consolidating and codifying the law was uniformly recognised by 
those that gave evidence to the Committee. The Law Society of Scotland indicated 
that it supported the object of the Bill “in helping to promote arbitration, both from 
within and outwith Scotland, by effecting procedural changes to cure long-standing 

                                            
6 The Arbitration (Scotland) Bill. Policy Memorandum, paragraph 26. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.
7 The Chartered Institute of Arbitrators (CIArb) Scottish Branch. Written submission to the 
Economy, Energy and Tourism Committee. 
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weaknesses in the common law powers of the arbitrator and to make 
improvements to eliminate other perceived defects.”8 

19. Consumer Focus Scotland recognised the potential public benefit that could 
derive from the Bill, pointing out that people generally preferred to avoid becoming 
involved in legal and court processes. While Consumer Focus Scotland had 
focused primarily on the benefits of mediation, it expressed the belief that “the 
increased availability of a variety of alternative methods of dispute resolution, 
including arbitration, would be an important step towards achieving better access 
to justice for consumers in Scotland.9 

20. A further argument supporting the case for consolidating and codifying the 
law in relation to arbitration is that premised on the potential that an up-to-date and 
effective law can have in making Scotland a location that can compete with other 
countries in attracting international arbitrations. The Policy Memorandum notes 
that “Scotland is one of only a few developed countries that lacks a statutory basis 
for its law of arbitration.”10 This point was reinforced by the Scottish Government 
Bill team in evidence to the Committee. A member of that team argued that “if the 
Bill is not enacted, arbitration in Scotland may die out completely, at a time when 
the use of arbitration in other parts of the world is increasing – dramatically so in 
some places.”11 

21. The Committee recognises the need to reform the law and the potential 
that a consolidated and codified law can offer in making Scotland a “player” 
on the international stage in terms of attracting international arbitrations. 
Nevertheless, it also considers that the Bill must be structured and drafted 
in such a way that ensures that arbitration law does not need to be revisited 
in the near future. In this context, the Committee is particularly concerned by 
the supplementary evidence submitted by the Faculty of Advocates, which 
identifies a number of substantive considerations in relation to the Bill, as 
well as points relating to the drafting. Thus, while recognising and accepting 
the need for legislation relating to arbitration, the Committee also considers 
that there is a need to ensure that this legislation does not have unintended 
consequences that may result in a need to revisit the legislation in the 
future. 

22. In addition to the primary objective of consolidating and codifying arbitration 
law, there is also a strong economic objective. The Policy Memorandum 
expresses a hope that “the Bill – once enacted – will encourage the use of 
arbitration domestically and will attract international arbitration business to 
Scotland”.12 In addition to attracting more international arbitrations, it is also hoped 

                                            
8 The Law Society of Scotland. Written submission to the Economy, Energy and Tourism 
Committee. 
9 Consumer Focus Scotland. Written submission to the Economy, Energy and Tourism Committee. 
10 The Arbitration (Scotland) Bill. Policy Memorandum, paragraph 8. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.
11 Scottish Parliament. Economy, Energy and Tourism Committee. Official Report, 20 May 2009, 
Col 2126. 
12 The Arbitration (Scotland) Bill. Policy Memorandum, paragraph 28. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.
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that the provisions relating to domestic arbitration will facilitate the establishment 
of low-cost arbitration schemes by industries, trades and professions and extend 
its use in relation to commercial leases and other disputes linked to property 
maintenance and management.  

23. In oral evidence to the Committee, Scottish Government officials stressed 
that the Bill supported the Scottish Government’s key priority of enhancing 
sustainable economic growth in Scotland, arguing that— 

“In the interests of continuing and increasing economic growth, Scotland 
needs the means to facilitate the speedy and effective resolution of those 
disputes at a cost that is economically viable. Arbitration is one of those 
methods.”13

24. The issue of the potential economic benefit to Scotland that could accrue 
from the Arbitration (Scotland) Bill once it had passed through the parliamentary 
scrutiny process and been enacted was discussed at some length in oral 
evidence.   

25. The Bill team articulated the position that any economic benefit would be 
contingent on attracting arbitrations to Scotland. As such, a Scottish Government 
official stated “Ministers cannot guarantee that simply reforming the law on 
arbitration in Scotland will have the effect of increasing the domestic use of 
arbitration or attracting international arbitration business to Scotland, because that 
is largely up to arbitration practitioners and those who see benefits in using 
arbitration as a method of commercial dispute resolution.”14 

26. Nevertheless, in his evidence to the Committee, the Minister for Enterprise, 
Energy and Tourism stated— 

“As disputes are inevitable in business, efficient, cost-effective methods of 
dispute resolution are required. Arbitration is one of those, as it can be 
tailored to the circumstances of the dispute. In that vital function, it delivers 
another benefit—that of preserving the business relationship between the 
parties. To add to the economic benefit, there is potential for tourism. If 
international arbitration is attracted to Scotland, hotels, restaurants, 
transport, retail and so on will benefit.”15

27. The Chartered Institute of Arbitrators Scottish Branch submitted somewhat 
more ambitiously that “Scotland has the almost unique combination of a pleasant 
place, expert lawyers, reasonable hourly rates [much lower than London or New 

                                            
13 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 20 May 2009, Col 
2122.  
14 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 20 May 2009, Col 
2126. 
15 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 3 June 2009, Col 
2236. 
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York], good venues and, above all, [once the Bill becomes law] a thoroughly up-to-
date set of Arbitral Rules.”16 

28. Both the Policy Memorandum and the Financial Memorandum contain the 
estimate that the City of London attracts around £3 billion worth of arbitration 
business annually, the majority of which is international arbitration. The Policy 
Memorandum states that “if even a small fraction of that business could be 
attracted to Scotland, this would provide a significant boost to the Scottish 
economy.”17 In evidence to the Committee however, the Bill team quoted a lower 
figure of £250 million of arbitration work being carried out annually in London. 
CIArb also used the figure of £250 million in its evidence to the Finance 
Committee. 

29. CIArb attempted to quantify the potential economic benefits “within a 
reasonably short time after the Bill has come into force.” These benefits were 
divided between those arising out of a reduced number of court cases (estimated 
at 8,250 fewer court hours and lower costs for legal representation) and those 
arising from an increase in the number of international arbitrations conducted in 
Scotland. CIArb calculated that if Scotland could attract 10% of value of 
arbitrations currently conducted in London (the 10% calculation is based on the 
size of the Scottish population in proportion to England), then this would represent 
a potential £25 million of new business to Scotland, although lower legal costs in 
Scotland meant that a minimum of £15 million represented a more realistic 
figure.18 

30. The basis for the calculation of the additional economic benefit deriving from 
an increased number of international arbitrations being located in Scotland was 
interrogated by the Committee. CIArb defended its position, arguing— 

“In its submission, the Chartered Institute of Arbitrators tried as far as it 
could to differentiate between domestic and international arbitrations; to 
quantify the value of that work to London; and then to apply a pro rata 
reduction to reflect the fact that professional fees in Scotland are lower. The 
figures that we came up with are set out on pages 4 and 5 of our 
submission. Since we made the submission, we have tested the figures—
privately, of course—with our colleagues and have sought their rigorous 
criticism. As no one has demurred materially from the figures, I am 
reasonably satisfied that they are fairly robust and can be relied on.”19

31. In discussions during Committee meetings, Robert Howie QC of the Faculty 
of Advocates said that the Parliament needed “to be a little cautious about 

                                            
16 The Chartered Institute of Arbitrators Scottish Branch, written submission to the Economy, 
Energy and Tourism Committee. 
17 The Arbitration (Scotland) Bill. Policy Memorandum, paragraph 41. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.
18 The Chartered Institute of Arbitrators Scottish Branch. Written submission to the Economy, 
Energy and Tourism Committee. 
19 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 27 May 2009, 
Cols 2158-2159. 
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making assumptions of the commercial and financial benefits that would accrue 
from changing the legislation.”20 He further stated that— 

“The brute fact is that, if you are competing with London, you are competing 
with one of the major international centres that will always tend to sweep up 
the big and highly profitable work that would bring in money and invisible 
earnings of the variety that you are talking about. It is true that costs are 
lower here, but there has to be a degree of caution about saying, "Costs are 
lower here, so that will encourage work to come in, if we but change the 
law." I suspect that it may prove to be not quite so simple.”21

32. Whilst the Committee applauds any attempt to reduce the pressure on 
the Scottish Courts, it is cautious in considering that this will result 
automatically from the provisions of the Bill, if enacted. It supports the intent 
of the Scottish Government in this respect, but remains to be convinced that 
there will be a significant savings of court time.   

33. The Committee does not believe that it is possible to quantify the value 
of the potential arbitration business that may be attracted to Scotland by the 
provisions in the Bill. It considers that there are too many independent, and 
often intangible, variables that will affect any increase in arbitration 
business in Scotland. While it recognises that the marketing efforts of the 
Chartered Institute of Arbitrators in Scotland may help to attract business to 
Scotland, it does not foresee that any immediate or significant gains can be 
predicted in the near future, however valuable this would be to the economy. 
The Committee cautions the Scottish Government not to overstate the 
economic benefits of this Bill in terms of attracting high net-worth 
individuals to Scotland for international arbitration cases. 

34. The Committee believes that the economic benefits of this Bill if 
enacted will depend upon the efforts made by the various bodies to promote 
and market Scotland as a destination for arbitration. In this respects, it 
questions the view of the Scottish Government that it would be 
inappropriate for the Scottish Government to market arbitration22. 

35. It is also anticipated that the provisions in the Bill could promote more small-
scale arbitrations in Scotland. This was presented as an opportunity, particularly 
for smaller businesses, to pursue bad debt, which the Scottish Government 
argued that they were dissuaded from doing due to the time and expense of 
pursuing a case through the courts. The Scottish Government Bill team also stated 
that  “Ministers hope that the bill may encourage industries and professions to set 
up their own low-cost arbitration schemes, such as those operated by the 

                                            
20 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 27 May 2009, Col 
2164. 
21 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 27 May 2009, Col 
2165. 
22 Scottish Parliament Economy, Energy and Tourism Committee, Official Report 20 May 2009, Col 
2147. 

 8

152



Economy, Energy and Tourism Committee, 5th Report, 2009 (Session 3) 

Association of British Travel Agents, the Scottish Motor Trade association and the 
Institute of Chartered Accountants in Scotland.”23  

36. Despite inviting and actively encouraging representatives of trade 
associations to give evidence on the Bill, the Committee was unable to garner any 
substantive evidence from the business community on the potential of the Bill to 
either provide a more effective means of dispute-resolution than the courts or to 
provide a basis for the development of arbitrations schemes by trade associations 
or professional bodies.  

37. The Committee noted that under the New Car Code scheme run by the Motor 
Manufacturers and Traders Ltd., the majority of disputes were resolved by 
conciliation, with very few going to arbitration.24 In 2008, it dealt with 527 
conciliation cases under its New Car Code, as opposed to only 16 arbitration 
cases.  

38. Consumer Focus Scotland welcomed the introduction of an additional means 
of dispute resolution as an important step for consumers but did not respond in 
detail on the provisions contained within the Bill as it perceived that “the Bill’s main 
focus is on dealing with commercial disputes, rather than those involving 
consumers.”25 

39. The Committee is of the view that any attempt to develop cheaper, 
faster and more accessible means of dispute resolution is laudable. 
However, the Committee considers that it is not proven as to whether the 
provisions in the Bill will result in significantly more businesses pursuing 
the resolution of a dispute by means of arbitration and of the adoption of 
codes and schemes based on the framework for arbitration established by 
the Bill.  

40. In relation to the objectives of the Bill, the Committee recognises the 
compelling arguments for the primary objective of codifying and 
consolidating arbitration law. It also concurs with the Scottish Government’s 
view that without doing this, it would not be possible for arbitration to be an 
effective means of dispute resolution going forward. 

41. The Committee believes that the objective of increasing international 
and domestic arbitrations is commendable, but is less convinced by the 
arguments presented as to the extent to which this is probable. Part of the 
success in attracting arbitration to Scotland and increasing its use 
domestically will depend on the legislation itself, as well as other factors 
linked to marketing and the development or an arbitration industry in 
Scotland. 

                                            
23 Scottish Parliament Economy, Energy and Tourism Committee, Official Report 20 May 2009, Col 
2125. 
24 The Society of Motor Manufacturers and Traders Ltd. Written submission to the Economy, 
Energy and Tourism Committee. 
25 Consumer Focus Scotland. Written submission to the Economy, Energy and Tourism 
Committee. 
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The provisions of the Bill 

42. The evidence provided to the Committee ranged from that which commended 
the spirit and purpose of the Bill to that which made more critical comment on 
some of the provisions within the Bill. Whilst, as noted above, there was a broad 
consensus behind the need to consolidate and codify the law, views on how the 
Bill proposes to do this varied. 

43. Richard N. M. Anderson, an arbitrator, applauded the aims of the Bill in 
consolidating existing arbitration law, improving the use of arbitration domestically 
and attracting international arbitration to Scotland, but stated that “the real issue is 
whether this Bill adequately meets those aims and objectives and whether or not 
this Bill should be brought into law in its current form.”26 In his written evidence he 
set out a number of reasons why he considered that the Bill should not be brought 
into law. 

44. The Faculty of Advocates warned against the potential for litigation resulting 
from poor drafting— 

“Drafting of legislation – and, in particular, drafting of poor quality – is 
important. It not only lowers the regard in which legislation is held if it reads 
poorly or is bestrewn with infelicities and ambiguities (a factor which is not 
insignificant in itself where – as here – the legislation is in effect competing 
in an international market place), but it also induces disputes about 
legislation, with the cost and diversion of resources from the real subject 
matter of the legislation that that entails. An iron law of court practice is that 
poor drafting breeds litigations.”27

45.  The following section explores and comments on some of the issues raised 
in evidence to the Committee. 

Scottish Arbitration Rules  
46. The Bill is structured in a manner that the sections primarily address the 
codification and consolidation of arbitration law with the mandatory and default 
rules set out in a schedule, thereby providing a framework for the arbitrator and 
the parties to go through in conducting the arbitration. The Policy Memorandum 
states that the Bill “is designed to be useful, relatively self-standing legislation for 
the use of those involved in an arbitration which will give answers to most, if not 
all, of the questions likely to arise as parties and arbitrators move through the 
arbitration process.”28  

47. Section 6 states that the Scottish Arbitration Rules set out in schedule 1 are 
to govern every arbitration seated in Scotland, unless in the case of the default 
rules, the parties agree otherwise. Section 7 lists the mandatory rules and 
provides that they cannot be modified or disapplied. Section 8 provides for parties 

                                            
26 Richard N.M. Anderson, F.CIArb. Written submission to the Economy, Energy and Tourism 
Committee.  
27 The Faculty of Advocates. Written submission to the Economy, Energy and Tourism Committee. 
28 The Arbitration (Scotland) Bill. Policy Memorandum, paragraph 58. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.. 
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to make their own arrangements and vary any or all of the default rules or disapply 
them, by agreement. When there is no such agreement, the default rules apply .  

48. The objective in setting out the “Scottish Arbitration Rules” in a schedule was 
to establish a single, accessible code for those using the legislation. The Policy 
Memorandum stated that the “intention is that the rules will guide the parties and 
the arbitrator through the various stages of the arbitral process.”29 The Scottish 
Government stated that this approach had largely been welcomed in the 
consultation on the Bill. However, the Policy Memorandum attempts to assuage 
concerns that the rules will not form part of the general law as they are contained 
within a schedule to the Bill. It emphasises that sections 6 to 8 of the Bill clearly 
establish that both the main part of the eventual Act and the rules will, as primary 
legislation, constitute the law in relation to arbitration in Scotland.30 

49. The Commercial Judges of the Court of Session expressed a concern about 
this as the provisions giving powers to the court are included in the rules rather 
than in sections of the Bill and suggest that section 11 should be  to preclude the 
potential for any doubt about this issue.  

UNCITRAL model law 
50. In codifying and consolidating arbitration law, the Scottish Government has 
taken the fundamental decision to remove the dual arbitration regime that is 
currently in place in Scotland under which only international arbitrations are 
conducted in accordance with the Model Law. The Model Law is thereby replaced 
by a single code based on the principles of the Model Law. 

51. The Scottish Government argues that the Model Law has not attracted any 
significant number of arbitrations to Scotland and that the use of the Model Law 
does not appear to be a significant factor in attracting international arbitrations, as 
evidenced by the thriving environment for arbitration in certain jurisdictions that do 
not use the Model Law.  

52. The Scottish Council for International Arbitration (SCIA) expressed serious 
concerns about the repeal of the Model Law and the potential impact of this on 
Scotland’s capacity to attract international arbitrations. It stressed that “the 
members of the Council are convinced that the Bill in its present form will not 
achieve at least one of the objectives which they consider vitally important and 
which, it is understood, the government also regards as of major significance, that 
is to equip Scotland with a system of arbitration law which is capable of attracting 
international arbitration business and playing a part in presenting Scotland as a 
modern environment for international business generally.”31 

53. SCIA argues that the Model Law provides a code for the conduct of 
international arbitrations, which “has been adopted in more than sixty jurisdictions 

                                            
29 The Arbitration (Scotland) Bill. Policy Memorandum, paragraph 78. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.
30 The Arbitration (Scotland) Bill. Policy Memorandum, paragraph 80. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.
31 The Scottish Council for International Arbitration. Written submission to the Economy, Energy 
and Tourism Committee. 
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32worldwide, and will be familiar to anyone involved in international commerce.”  
Whilst it is cognisant of the argument that the adoption of one set of rules will 
promote simplicity and avoid confusion, it argues that the affect of the repeal of the 
Model Law and the introduction of a single codified set of rules will “discourage 
international business from coming to Scotland.”33 

54. In its supplementary evidence to the Committee, the Law Society stated that 
“The case for repeal of the use of the UNCITRAL Model Law has not been 
persuasively made out.”34 

55.  On the issue of the repeal of the UNCITRAL Model Law, CIArb highlights the 
fact that the principles, as well as much of the drafting, have been incorporated 
into the Bill. CIArb also points out that there is currently hardly any international 
arbitration being conducted in Scotland and that there is “no causal connection 
between a country’s adoption of the Model and its success as an international 
arbitral venue.”35 

56. The Minister’s view was that— 

“I note what the Law Society says, but the pretty widespread view seems to 
be that the model law has been a relative failure in Scotland since 1990, 
with an estimate of only 10 to 15-plus cases in that period. The view is 
widely held that the model law is incomplete and that there are many crucial 
gaps in it. There is also a view that it is wrong in principle to expect the 
parties involved, by their own efforts, to cover deficiencies in the law. We 
have to look to what is happening commercially in non-model law 
jurisdictions such as London, Paris, Stockholm, Geneva and New York, 
which are thriving and doing much more international arbitration 
business.”36

57. However, by way of conclusion, the Law Society stated in its evidence that 
“The observations of CIArb do not contain a proper reason for the repeal of the 
legislation which incorporated the UNCITRAL Model Law into Scots law for 
international arbitrations.”37 

58. The Committee is concerned that the key representative body for 
international arbitrations in Scotland, the Scottish Council for International 
Arbitration, is of the view that the UNCITRAL Model Law should still apply 
for international arbitrations and that the Law Society of Scotland feels that 

                                            
32 The Scottish Council for International Arbitration. Written submission to the Economy, Energy 
and Tourism Committee. 
33 The Scottish Council for International Arbitration. Written submission to the Economy, Energy 
and Tourism Committee. 
34 The Law Society of Scotland. Supplementary evidence to the Economy, Energy and Tourism 
Committee. 
35 The Chartered Institution of Arbitrators Scottish Branch. Written submission to the Economy, 
Energy and Tourism Committee. 
36 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 3 June 2009, 
Col. 2239. 
37 The Law Society of Scotland. Supplementary evidence to the Economy, Energy and Tourism 
Committee. 
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the case for repeal has not been made. However, the Committee recognises 
the strongly held views by others for repeal. 

59. The Committee seeks an assurance from the Minister that the Bill fully 
incorporates the Model Law and confirmation that it will still be possible for 
parties to adopt the Model Law in preference to the rules in the Bill, subject 
to the important mandatory rules that it contains. 

60. The Committee recommends that the Minister ensures that he fully 
addresses the concerns expressed by the Scottish Council for International 
Arbitration and others during the stage 1 debate (RECOMMENDATION 1). 

Retrospective law and commencement 
61. In evidence to the Committee, a concern was expressed about the 
retrospective implementation of the Act. The Faculty of Advocates raised a 
concern that section 33 of the Bill “would appear to be capable of operating in a 
manner which is in effect retrospective, in that, on the new legislation coming into 
force it could conceivably apply to all arbitrations and all agreements to submit to 
arbitration to arbitration then extant.”38 Thus, the terms upon which a party agreed 
to when taking the decision to agree to go to arbitration are effectively being 
changed ex post facto. 

62. The Law Society of Scotland shared these concerns and stated that the 
provisions in section 33 “should only apply to agreements to arbitrate entered into 
after the coming into force of the Act, which would allow parties to have the choice 
of whether or not to arbitrate based on the new regime.”39 The Law Society points 
out that many construction contracts contain arbitration clauses which will apply in 
the event of a dispute, which might happen a number of years in the future. This 
would mean the legislation could be challenged. 

63. In oral evidence to the Committee, a Scottish Government solicitor agreed 
that they would “have to consider carefully how the bill will apply to future 
contracts” and that they would “have to consider the detailed arrangements 
carefully” as the bill progresses.40  

64. The Minister’s view, in general, was that “The general principle is that the bill 
is looking forward more than trying to be retrospective or to do anything 
retroactive.”41 

65. In supplementary evidence to the Committee, the Scottish Government 
confirmed that the Bill will not “be applied to arbitrations which have actually begun 
before it comes into force.”42 

                                            
38 The Faculty of Advocates. Written submission to the Economy, Energy and Tourism Committee. 
39 The Law Society of Scotland. Written submission to the Economy, Energy and Tourism 
Committee. 
40 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 20 May 2009, 
Col 2139. 
41 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 3 June 2009, 
Cols 2247-2248. 
42 The Scottish Government. Supplementary written evidence to the Economy, Energy and Tourism 
Committee. 
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66. The Scottish Government also indicated that it was “at present inclined to 
think” that the Bill should apply along the same lines as clause 84(2) of the UK 
Arbitration Act 1996 “to make clear the legislation applies to all arbitrations begun 
after the date of commencement under an arbitration agreement “whenever 
made”.”43 

67. The Committee is concerned by the lack of clarity on whether or not 
section 33 has retrospective effect in relation to arbitrations that had already 
started and in relation to contracts with clauses based on the previous law. 
The Committee calls on the Scottish Government to revisit this issue with a 
view to amending the Bill at stage 2 to include a provision similar to that 
contained in the consultation draft on the Bill which clarified the relationship 
between the Act and arbitrations that had already been initiated 
(RECOMMENDATION 2). 

Is the Bill better than the Arbitration Act 1996? 
68. In codifying and consolidating arbitration law, the Bill seeks to give Scotland 
a comprehensible and accessible arbitration law in terms of the principles and 
rules governing the law of arbitration. The Committee explored the extent to which 
the Bill would give Scotland a competitive advantage over other countries - notably 
England - in terms of the quality of the legislation or whether it was merely bringing 
Scots law into line with that south of the border. 

69. The Scottish Government Bill team emphasised that the purpose of the Bill 
was to bring Scotland into line with modern arbitral practice. However, it also 
indicated that “the bill is superior in a number of respects to the 1996 Act that 
applies south of the border”, notably by introducing a statutory rule on 
confidentiality, by introducing arbitral appointment referees, by covering oral as 
well as written agreements, by allowing the legislation to be updated in response 
to changes in the Model Law and by placing prospective and post-appointment 
arbitrators under a continuing disclosure requirement concerning conflicts of 
interest.44  

70. The Committee notes the comments in evidence that the Bill provides 
Scotland with an opportunity to “leap-frog” legislation south of the border45. 
However, given the number of concerns raised in relation to some of the 
provisions within the Bill, as well as to the drafting, the Committee believes 
that the Bill should be considered as work in progress and that significant 
amendments are still needed if the Scottish Government is to have achieved 
its objective of designing modern, accessible, attractive and legally sound 
legislation that will be successful in providing the basis for promoting both 
domestic and international arbitration. 

71. The Committee recommends that the Scottish Government clarifies its 
position in relation to the clauses in the Arbitration Act 1996 that will 
                                            
43 The Scottish Government. Supplementary written evidence to the Economy, Energy and Tourism 
Committee. 
44 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 20 May 2009, 
Col 2132. 
45 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 27 May 2009, 
Col 2166. 
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continue to apply to Scotland and the potential for these to be re-enacted, 
or, if possible, at least restated in the current Bill (RECOMMENDATION 3). 
These relate to the provisions in the 1996 Act covering consumer protection and 
other reserved matters that the Scottish Government indicated could be extended 
to Scotland through a change to the Scotland Act. 

Time limits 
72. One of the key objectives of the Bill in codifying and consolidating Scottish 
arbitration law is to make the arbitration process more efficient and therefore offer 
a faster means of dispute resolution than that available through the courts. Rule 24 
General duty of the parties is a mandatory rule and places a duty on the parties to 
ensure that the arbitration is conducted without unnecessary delay and without 
incurring unnecessary expense. In addition, parties to an arbitration are also free 
to agree explicit time limits in their arbitration agreements and consumer 
arbitration schemes may set a time limit for reaching a decision or an award.  

73. The Scottish Government Bill team indicated that there were a number of 
provisions in the Bill that would help to speed up the arbitration process, but that 
Rule 24 was the key means to ensuring this— 

“Recourse to the courts will be reduced as much as possible—there will be 
only very limited circumstances in which parties will be able to delay matters 
by taking issues to the courts. However, the main way in which we hope that 
the bill will make arbitration faster is by placing the arbitrator and the parties 
specifically under mandatory duties to conduct the arbitration without 
unnecessary delay and expense.”46

74. The Scottish Government Bill team acknowledged that consideration had 
been given by the Minister to “imposing time limits in the bill but decided against 
that approach because, as soon as time limits are imposed, a provision must 
automatically be included to allow for some appeal to extend the time limit.”47 It 
was considered that such a provision would result in the courts becoming “chock-
a-block with people”.48 

75. In his evidence to the Committee, Richard Anderson said that— 

“I am firmly of the view that there should be a compulsory time limit. The 
present trend in England is that adjudication, which is a successful interim 
dispute resolution procedure, happens within 28 days, with a slight 
extension in most cases. That is regarded as being inappropriate for larger 
cases involving amounts of the order of £4 million or £5 million. At present, 
a voluntary 100-day limit for arbitration is in place. I believe that, if that was 
enshrined as a primary legislative requirement for an option that parties 

                                            
46 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 20 May 2009, 
Col 2129. 
47 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 20 May 2009, 
Col 2129. 
48 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 20 May 2009, 
Col 2129. 
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could choose, in a large number of cases, it would be an attractive 
option.”49

76. His view was rejected by Hew Dundas of CIArb who said that a “fixed-time-
limit proposition is utterly unworkable.”50 His point was supported by Neil Kelly of 
the Law Society who said “… a one-size-fits-all approach in legislation will not 
work, given that it is trying to cover so many different types of arbitration, from 
relatively small to very large arbitrations as well as international arbitrations.”51 

77. In his evidence to the Committee, the Minister said— 

“Parties can, of course, decide on time limits for the arbitration, but the bill 
gives the arbitrator the power to set and enforce time limits, under rules 27, 
30 and 38. In addition, arbitrators, for the first time, are placed under a 
specific, mandatory duty to conduct arbitrations without unnecessary delay 
or cost.”52

78. The Minister concluded that “Time limits might present as many problems as 
they would solve”.53 

79. The Committee recognises the arguments against the inclusion of time 
limits for arbitrations to be contained in the Bill, but is not convinced that 
the mandatory duty to conduct arbitration without unnecessary delay and 
expense on its own will result in arbitration becoming significantly faster in 
Scotland.  It has particular concerns about how this duty can be enforced in 
practice.   

80. The issue of a reducing the cost of arbitrations is also contingent on reducing 
the time taken to conduct consultations. The Scottish Government Bill team 
argued that the provision allowing parties to choose their own arbitrator, who – in 
theory – can organise the arbitration “to make it efficient and effective, so it should 
be much cheaper than going to court.”54 The Bill team reiterated that if the Bill’s 
provisions could expedite arbitrations then this should result in savings for parties 
and that the provision for taxation of the expenses by the auditor of the Court of 
Session should make a difference.  

81. The Committee considers that any significant savings in the cost of 
conducting arbitrations will be contingent on the arbitration process being 
expedited more generally by the provisions within the Bill. It does not 
consider that the use of arbitration rather than the courts equates with an 
                                            
49 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 27 May 2009, 
Col 2167. 
50 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 27 May 2009, 
Col 2168. 
51 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 27 May 2009, 
Col  2168. 
52 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 3 June 2009, Col 
2236. 
53 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 3 June 2009, Col 
2254. 
54 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 20 May 2009, 
Col 2131. 
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automatic saving, given that arbitration requires the remunerated services of 
an arbitrator while there is clearly no direct cost for judicial time in the 
courts (although there are of course court fees for raising civil court 
actions).  

Rules 45 and 46: default rules on damages and interest 
82. Rule 45 sets out the remedies available to a tribunal in terms of its award and 
Rule 46 gives the tribunal detailed powers to award interest. Both of these Rules 
are default rules, meaning that they could be disapplied with the agreement of the 
parties.  

83. The Law Society identified that Rule 45 presented an opportunity to rectify 
one of the major deficiencies in the current common law by allowing an arbitrator 
the power to assess and award damages. However, as it is a default rule, a party 
with a negotiating advantage might seek to remove it “if there is any perceived 
tactical or commercial reason to do so.”55 

84. This was a point supported by Garry Borland of the Faculty of Advocates. He 
said that the ability of a main contractor to insist that any arbitration rules relating 
to damages and costs are deleted from a contract— 

“… is consistent with my experience in construction-related work, in which 
main contractors have considerable bargaining power over subcontractors. 
The point is realistic.”56

85. In supplementary written evidence, the Scottish Government defended the 
decision to make Rule 45 a default rule. It stressed that as not all remedies may 
include the award of damages then it was not appropriate to make this a default 
rule as it might constrict the parties’ freedom to agree on how they wanted a 
dispute to be resolved. The Scottish Government further points out that a default 
rule can only be overridden with the agreement of both parties, otherwise it applies 
as a matter of law.  

86. In written evidence to the Committee, the Law Society expressed a concern 
that Rule 46 is a default rule and suggested that either the existing rule, or a 
revised version of it should be mandatory as this “would allow the arbitrator always 
to award some interest from an appropriate date before the date of the decree 
arbitral (the date the sum was due), until the date of the payment.”57 The Law 
Society draws attention to the difficulties that the common law or arbitration has 
led to in Scotland in relation to assessing and awarding damages and calls for this 
rule to be made mandatory. 

87. In relation to Rule 46, the Scottish Government pointed out in supplementary 
written evidence to the Committee that “parties may decide for their own reasons, 
for example, that the arbitrator should not have power to award interest at all or 

                                            
55 The Law Society of Scotland. Written submission to the Economy, Energy and Tourism 
Committee. 
56 Scottish Parliament Economy Energy and Tourism Committee. Official Report, 27 May 2009, Col 
2179. 
57 The Law Society of Scotland. Written submission to the Economy, Energy and Tourism 
Committee. 
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should only do so at a certain fixed rate or should only award simple and not 
compound interest.”58 An additional reason for making Rule 46 a default rule was 
to ensure that Muslims were not unable to use arbitration in Scotland on the basis 
that interest was being charged.  

88. In his evidence to the Committee, the Minister conceded that he would be 
prepared to have further dialogue on the issues raised in relation to rules 45 and 
46 but that he was convinced that the Bill as drafted was the appropriate way to 
proceed.59 

89. The Committee believes that the Bill as drafted in respect of rules 45 
and 46 opens the possibility of one party to a commercial contract having 
unfair bargaining powers to decide whether to include the clauses on 
interest and damages before letting a contract. 

90. In reflecting on the evidence we heard, the Committee believes that 
there is a strong case to be made for the Scottish Government to rethink 
these particular rules and whether they should be made mandatory and 
recommends that the Minister addresses this point during the stage 1 
debate (RECOMMENDATION 4).  

Sisting 
91. Section 9 of the Bill of the Bill relates to the suspension (sisting) of legal 
proceedings. A court must suspend legal proceedings when a party to the 
applications has made a valid application for a suspension and the matter in 
dispute is the subject of a valid agreement to arbitrate. Where the court is satisfied 
that the arbitration agreement is void, unenforceable or incapable of being 
performed it need not sist the legal proceedings. Subsection 9(4) provides that 
arbitration agreements cannot prevent parties from bringing legal proceedings in 
relation to matters which the court refuses to sist, except where they are statutory 
arbitrations. Thus, the Bill effectively narrows the reasons for refusing a sist. 

92. The Commercial Judges of the Court of Session raised a concern about the 
desirability of sisting legal proceedings in certain situations, for example in 
construction disputes where there are a number of interrelated contracts and 
disputes. The Scottish Government stated that “a mandatory sist might prevent the 
conjoining of the disputes in the court to avoid duplication of expense.”60  

93. The Faculty of Advocates referred to the potential for the “right to arbitration” 
to be “invoked as a delaying tactic where there is in truth no defence to the 
claim”.61 It considered that Scots law has, until now, been “hostile to such 
stratagems” and suggested that this should continue. The Faculty therefore 
suggested that a provision against delaying tactics should be added to the list of 
circumstances in which a sist might be refused. 

                                            
58 The Scottish Government. Supplementary written evidence to the Economy, Energy and Tourism 
Committee. 
59 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 3 June 2009, 
Cols 2246-2247. 
60 The Commercial Judges of the Court of Session. Written submission to the Economy, Energy 
and Tourism Committee. 
61 The Faculty of Advocates. Written submission to the Economy, Energy and Tourism Committee. 
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94. In his response, a Scottish Government solicitor said that— 

“We were not sure that the commercial judges had fully realised that section 
86 of the 1996 Act, which applies in the rest of the United Kingdom, had not 
come into force. For the rest of the UK, there is no discretion for domestic 
arbitration—to sist or not to sist.”62

95. The Faculty of Advocates also raises the issue of a potential error in section 
9(3)(b), pointing out that it does not make sense in the context of the Scottish 
pleading system as “acknowledgement of service does not exist in Scotland.”63 

96. The Committee is concerned that the sisting of legal proceedings may 
be used as a delaying tactic and suggests that the Scottish Government 
revisits this matter in light of the Faculty of Advocate’s comments that it 
does not make sense in the Scottish context (RECOMMENDATION 5). 

97. The Committee further notes the point raised by the Faculty of 
Advocates in relation to section 9(3)(b) of the Bill and invites the Scottish 
Government to reconsider this issue in light of the Faculty’s comments 
(RECOMMENDATION 6). 

Anonymity and confidentiality 
98. Section 13 of the Bill provides for anonymity should an arbitration be the 
subject of legal proceedings. The identity of a party must not be disclosed outwith 
the court and any disclosure in a report of the proceedings is to be treated as a 
breach of obligation of confidence except if one of the exemptions set out in 
subsection 13(2) applies. It should be noted that this applies only to the identity of 
the party, and not the contents of a court judgement.  

99. The Commercial Judges of the Court of Session questioned whether the 
apparent requirement to keep private Opinions issued in respect of an arbitration 
challenge was intended for all cases. The Commercial Judges argued that 
“although this regularly occurs for good reason in, for example, children cases, in 
other cases it would appear to conflict with the principles of open justice to which 
the courts now strive to adhere.”64 The Faculty of Advocates shared this view, 
stating “we have doubts about clause [section] 13 of the Bill which seems to be 
either a dead letter or a substantial (and, we consider, unjustifiable) interference 
with the right to publicity of what proceeds in the Queen’s Courts.”65 The Faculty 
also questioned whether section 13 would “pass unchallenged as a 
disproportionate interference with press freedom.” 

100. The practicalities of implementing this provision were raised in both written 
and oral evidence, notably in relation to disputes the subject of which was in the 
public domain. The Commercial Judges of the Court of Session questioned 
“whether it is realistic in the commercial world to suppose that the identity of the 

                                            
62 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 20 May 2009, 
column 2138. 
63 The Faculty of Advocates. Written submission to the Economy, Energy and Tourism Committee. 
64 The Commercial Judges of the Court of Session. Written submission to the Economy, Energy 
and Tourism Committee. 
65 The Faculty of Advocates. Written submission to the Economy, Energy and Tourism Committee. 
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parties to a dispute will not be gleaned, by those interested, from the facts of the 
case narrated in an opinion, even where the parties are not named.”66 The 
Scottish Government recognised that in some cases the identity of those going to 
court might become known, but that there was a point to trying to preserve it 
where possible.   

101. The Faculty of Advocates questioned how a breach of confidence would be 
enforced, “other than by another action in which the litigant will of course need to 
be named.”67 The Law Society, whilst agreeing with the terms of section 13, was 
also of the view that the “question of anonymity needs to be further considered in 
relation to enforcement proceedings.”68 

102. Whilst the Committee recognises that confidentiality is a key factor in 
attracting parties to arbitration as a means of dispute resolution, it has a 
number of concerns in relation to section 13 of the Bill as currently drafted. 
These relate both to the practicality of preserving anonymity when an 
arbitration is the subject of legal proceedings and to the principles of 
openness in relation to court proceedings and freedom of the press. It also 
has doubts how the provisions in section 13 could be enforced in practice. 
The Committee therefore calls on the Scottish Government to reconsider the 
provisions within section 13 with a view to addressing the concerns raised 
in evidence to the Committee (RECOMMENDATION 7). 

Rule 40 – referrals on a point of law 
103. Rule 40 provides for a party to refer a point of law arising from an arbitration 
to the Court before decree arbitral. The Law Society of Scotland recognised that 
there was a need for a mechanism to allow challenge of a decision based on legal 
error, but was concerned that this might encourage reference to the Court on 
points of law, resulting in an increase in pressure on the Courts and allowing the 
possibility of parallel processes of arbitration and Court proceedings. The Law 
Society stated that “arbitrators should deal with all legal questions in the first 
instance, to avoid undermining the arbitration process.”69  

104. The Committee recognises the concern raised by the Law Society of 
Scotland and calls on the Scottish Government to review Rule 40 at stage 2 
to reduce the potential for the Courts to be overburdened by referrals on 
points of law and prevent the risk of parallel consideration of arbitrations 
(RECOMMENDATION 8).  

Arbitral appointments referee 
105. Section 22 of the Bill gives the power to Ministers, by order, to authorise 
persons or types of person who may act as an arbitral appointments referee for 
the purposes of the Scottish Arbitration Rules. The Policy Memorandum indicates 
that “these bodies (for example the chair of a recognised arbitration body such as 
                                            
66 The Commercial Judges of the Court of Session. Written submission to the Economy, Energy 
and Tourism Committee. 
67 The Faculty of Advocates. Written submission to the Economy, Energy and Tourism Committee. 
68 The Law Society of Scotland. Written submission to the Economy, Energy and Tourism 
Committee. 
69 The Law Society of Scotland. Written submission to the Economy, Energy and Tourism 
Committee. 
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the Chartered Institute of Arbitrators (CIArb), the Scottish Council on International 
Arbitration, or the Royal Institution of Chartered Surveyors (RICS)) will have a 
default role on the breakdown of any appointment procedure agreed by the 
parties.”70 The Policy Memorandum indicates that any appointee under section 22 
will have to demonstrate a track record of supplying arbitrators, the provision of 
suitable and appropriate training courses, and the provision of discipline 
procedures in order to ensure that the quality of arbitrators is maintained.  

106. The Faculty of Advocates articulated a concern that this would “in practice 
exclude the Dean of Faculty [of Advocates] from a role he has traditionally 
occupied, under standard form contracts and individually drafted ones, of 
appointing arbiters.”71 The Faculty also expressed a concern that the provisions in 
section 22 “might convey to the outside reader that arbitration in Scotland is in the 
hands of “closed shops” where appointment depends upon membership of the 
appropriate body”.72 The Faculty noted that the provisions in section 22 appeared 
to exclude individuals in practice and implied that a referee must only appoint 
members of its own body. For example, the Faculty of Advocates argued that a 
person appointed by the Chartered Institute of Arbitrators (CIArb) acting as the 
arbitral appointments referee would not be able to be disciplined if s/he was not 
also a member of that body. 

107. This point was not accepted by the Scottish Government’s Bill team. One of 
its members said that “I do not think that there is anything in the bill that requires 
an arbitral appointments referee to appoint from within his or her profession.”73 

108. The Committee is very concerned by the points raised by the Faculty of 
Advocates in relation to section 22 of the Bill. The Committee recognises the 
need for professional regulation and standards, but shares the view of the 
Faculty that there may be an appearance of the Bill protecting the interests 
of the professional arbitrations bodies in Scotland. The Committee therefore 
calls on the Minister to revisit the drafting of section 22 of the Bill to take 
account of the concerns raised in evidence. (RECOMMENDATION 9) 

Rules 50 and 51 (provisional and part award) and the powers of arbiters more 
generally 
109.  The Scottish Arbitration Rules contained in schedule 1 to the Bill provide for 
a range of powers to be given to arbitrators. The Faculty of Advocates expressed 
significant concerns about the extent of these powers, particularly those provided 
by Rules 50 and 51 relating to provisional or part awards. The Faculty stated that it 
was “particularly doubtful about the wisdom of according arbiters powers to grant 
interdicts, orders for specific implement, orders for rectification, or to pronounce 
decrees of reduction.”74 It noted that decrees of reduction and orders for specific 
implement ad interim cannot be granted by sheriffs in Scotland, only by the Court 
of Session. It questioned, therefore, whether it was appropriate to give these 
                                            
70 Arbitration (Scotland) Bill. Policy Memorandum, paragraph 109. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.  
71 The Faculty of Advocates. Written submission to the Economy, Energy and Tourism Committee. 
72 The Faculty of Advocates, Written submission to the Economy, Energy and Tourism Committee.  
73 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 3 June 2009, Col 
2249. 
74 The Faculty of Advocates. Written submission to the Economy, Energy and Tourism Committee. 
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powers to arbitrators. It specifically highlighted the fact that “breach of interdict 
involves, potentially, criminal sanctions.” 

110. The Minister argued that these powers were needed by arbiters and that it 
was simply to “do with effectiveness”.75 One of his officials elaborated— 

“When parties agree to go to arbitration, in effect they agree to go to a 
private judge rather than to the public courts. Usually, they will want their 
private judge to have the same powers as judges in the public courts. In 
other jurisdictions, it is quite common for arbitrators to be given such 
powers. In fact, I understand that there may be some authority to suggest 
that in Scotland that is possible under the common law. We therefore do not 
think that arbitrators are being given an exceptional power—provided that 
the parties are happy to go along with it. It is, of course, a default rule.”76

111. The Committee is concerned by the powers being accorded to 
arbitrators where comparable powers are not available to sheriffs. It calls on 
the Scottish Government to review this provision in order to ensure that the 
powers provided to arbitrators are proportionate with their role 
(RECOMMENDATION 10). 

112. In addition to this issue, the Law Society of Scotland questioned the current 
designation in the Bill of Rules 50 and 51. It stated that it believed that the Bill 
should be amended (Rule 50) so that provisional awards come under the default, 
rather than mandatory rules. It further stated that Rule 51 should be amended so 
that the power to make part awards in appropriate circumstances is included in the 
mandatory rules, rather than in the default rules.77 

113. In its evidence, the Chartered Institute of Arbitrators said that it believed that 
in relation to Rules 50 and 51 “the designation of the two rules is back to front” and 
that “the M, for mandatory, and the D, for default, were put in the wrong places 
when the bill was printed.”78 

114. However, in response, a member of the Bill team said that “the designation is 
intended to be that way round” and that— 

“Rule 50 is intended to be a mandatory rule because, in a situation in which 
a small company pursued a debt against a larger company, rule 50 would 
allow the arbitrator to make a provisional award to the smaller company that 
might prevent it from going into insolvency. If rule 50 were not mandatory, 

                                            
75 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 3 June 2009, Col 
2255. 
76 Scottish Parliament Economy, Energy and Tourism Committee. Official Report 3 June 2009, Col 
2255. 
77 The Law Society of Scotland. Written submission to the Economy, Energy and Tourism 
Committee. 
78 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 27 May 2009, 
Col 2184. 
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the larger company might seek to get the smaller company to agree that 
that rule would not apply.”79

115. He said, in relation to Rule 51 however, that “The designation of rule 51 is 
perhaps something to which we could return.”80 

116. The Committee recommends that the Scottish Government reconsiders 
the designations attributed to Rules 50 and 51 (RECOMMENDATION 11). 

SUBORDINATE LEGISLATION COMMITTEE REPORT 

117. In accordance with Rule 9.6.2, the Subordinate Legislation Committee 
considered the delegated powers and provisions in the Arbitration (Scotland) Bill 
as introduced and reported to the Economy, Energy and Tourism Committee as 
lead committee. The Subordinate Legislation Committee considered the provision 
under section 24 for the Scottish Minister to modify, by order, the Arbitration Rules, 
any other provision of the Act and any enactment which provides for statutory 
arbitration in consequence of any amendment to the UNCITRAL Model Law on 
arbitration or to the New York Convention on the recognition and enforcement of 
arbitral awards.  

118. The Subordinate Legislation Committee considered the proposed power to 
be acceptable in principle in so far as it permits modifications to be made in 
consequence of amendments to the New York Convention and that affirmative 
procedure is the appropriate level of scrutiny. 

119. The Subordinate Legislation Committee sought further clarification from the 
Scottish Government on the justification for a power to amend Scots law in 
consequence of an amendment to the Model Law. It accepted the Scottish 
Government’s response that the Bill is based on the principles of the UNCITRAL 
model law and the provision will allow the law to be updated to respond to these 
changes. 

120. The Committee notes the Subordinate Legislation Committee’s report. 

FINANCE COMMITTEE 

121. The Finance Committee adopted a ‘level 1’ approach to scrutiny of the 
Financial Memorandum for the Arbitration (Scotland) Bill and did not, therefore, 
take oral evidence on the Bill or produce a report. A letter from the Convener of 
the Finance Committee with a copy of the evidence received is attached in Annexe 
B of this report. 

122. In his letter to the Committee, the Convener of the Finance Committee draws 
the Committee’s attention to the response from the Chartered Institute of 
Arbitration (CIArb) Scottish Branch in relation to the Financial Memorandum. CIArb 
acknowledges that “the figure of £3 billion, taken from a reputable source, has 

                                            
79 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 3 June 2009, Col 
2249. 
80 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 3 June 2009, Col 
2249. 
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proved to have been calculated on a wrong assumption” and that a more accurate 
estimate is that of £250 million as being the annual value of international 
arbitration to London.81  

123. In oral evidence to the Committee, the Bill Team also made reference to the 
figure of £250 million as being the value of the international arbitration in London. 
However, the Financial Memorandum retains the reference to the estimated value 
of arbitration in the City of London being worth £3 billion, the great majority of 
which is international arbitration.82  

124. The Committee finds it unsatisfactory that the Financial Memorandum 
includes a factual inaccuracy in relation to the estimated value of arbitration 
in the City of London but is otherwise content with the Financial 
Memorandum.  

POLICY MEMORANDUM 

125. The Committee is content with the Policy Memorandum that 
accompanied the Bill. 

GENERAL PRINCIPLES OF THE BILL 

126. In relation to the main objectives of the Bill, the Committee recognises the 
compelling arguments for the primary objective of codifying and consolidating 
arbitration law. It also concurs with the Scottish Government’s view that without 
doing this, it would not be possible for arbitration to be an effective means of 
dispute resolution going forward. Without such reforms, the Committee agrees that 
arbitration will not offer a cheaper, faster and more efficient alternative to litigation. 

127. The Committee further believes that the objective of increasing international 
and domestic arbitration is commendable, but is less convinced by the arguments 
presented as to the extent to which this is probable. Part of the success in 
attracting arbitration to Scotland and increasing its use domestically will depend on 
the legislation itself, as well as other factors linked to marketing and the 
development of an arbitration industry in Scotland. 

128. The Committee believes that this Bill, as it stands, is not yet fit for purpose 
and that further amendments will be needed if this legislation is to achieve the 
laudable objectives set out for it and to stand the test of time. Nevertheless, the 
Committee believes that the Bill can be amended and that it should proceed to the 
next stage of Parliamentary scrutiny. 83 

129. Before it does so, the Committee reminds the Minister of his commitment to 
hold a meeting in August 2009 with bodies such as a the Law Society of Scotland, 

                                            
81 Chartered Institute of Arbitrators’ Scottish Branch. Written submission to the Finance Committee. 
82 Arbitration (Scotland) Bill, Explanatory Notes, paragraph 244. Available at: 
http://www.scottish.parliament.uk/s3/bills/19-Arbitration/index.htm.  
83 An amendment to this paragraph was disagreed to by division. The result was: For 3 (Stuart 
MacMillan, Rob Gibson, Nigel Don), Against 4 (Lewis Macdonald, Marilyn Livingstone, Wendy 
Alexander and Gavin Brown), Abstention 1. 
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the Faculty of Advocates and the Chartered Institute of Arbitrators on how best to 
ensure consensus on how to amend the Bill at stage 2. The Committee also calls 
on the Minister to consult consumer groups and trade bodies that use arbitration 
on the Bill. The Committee requests that the Minister reports back to the 
Committee after the conclusion of these discussions. 

130. With these caveats, the Committee supports the general principles of 
the Bill and recommends to the Parliament that they be approved. 
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ANNEXE A: REPORT FROM THE SUBORDINATE LEGISLATION COMMITTEE 
 

Subordinate Legislation Committee 
 

Arbitration (Scotland) Bill 
 
The Committee reports to the lead committee as follows— 
 
Introduction 

At its meetings on 10 and 24 March 2009, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Arbitration (Scotland) Bill at 
Stage 1.  The Committee submits this report to the Economy, Energy and Tourism 
Committee as the lead committee for the Bill, under Rule 9.6.2 of Standing Orders. 

The Scottish Government provided the Parliament with a memorandum on the 
delegated powers provisions in the Bill 84. 

Delegated Powers Provisions 

The Committee approves without comment the delegated powers in this Bill at 
sections 15, 16(3), 22, 23(2), 30 and 33. 

Section 24 – Amendments to UNCITRAL Model Law or New York Convention 

Section 24 provides that the Scottish Ministers may by order modify the Arbitration 
Rules, any other provision of the Act and any enactment which provides for 
statutory arbitration in consequence of any amendment to the UNCITRAL Model 
Law on arbitration or to the New York Convention on the recognition and 
enforcement of foreign arbitral awards.  The only justification given for this power 
in the Delegated Powers Memorandum was that it would permit Scottish 
arbitration law to be amended to keep it up to date with international arbitral 
practice. 

At its meeting on 10 March, the Committee considered the proposed power 
acceptable in principle in so far as it permits modifications to be made in 
consequence of amendments to the New York Convention and that affirmative 
procedure is the appropriate level of scrutiny for the exercise of the power in those 
circumstances. 

Given that the Model Law is to be repealed and will no longer form part of the 
Scottish law on arbitration, the Committee considered it appropriate to ask the 
Scottish Government for further justification for a power to amend Scots law in 
consequence of any amendment made to the Model Law.  The question and the 
Scottish Government’s response are reproduced in Annex 1. 

The response provides more information than was contained in the Delegated 
Powers Memorandum.  It provides useful background information on the Model 
Law, in particular in the context of Scots arbitration law and the Bill’s proposals.  
                                            
84 Delegated Powers Provisions 
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Paragraph 6 of the response refers to other reasons why it was considered that 
the Model Law should be repealed.  These are reproduced in Annex 2.   

The answer to the Committee’s question is contained in paragraph 7 of the 
response and was considered at the Committee’s meeting on 24 March. The Bill’s 
provisions are based on Model Law principles (albeit that the Model Law will no 
longer be part of Scots Law).  In the context set out in the response, the 
Committee acknowledges that a need may arise from time to time to change Scots 
arbitration law to reflect changes in the Model Law.  In the light of the further 
information and explanation received, the Committee is satisfied that the 
justification for the power has been adequately demonstrated.  Given that this is a 
Henry VIII power, the Committee considers that affirmative procedure is the 
appropriate level of scrutiny. 

The Committee therefore considers the proposed power to modify the Arbitration 
Rules, the Act and other enactments concerning statutory arbitration in 
consequence of amendments to the UNCITRAL Model Law or amendments to the 
New York Convention acceptable in principle and that affirmative procedure is 
appropriate. 
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ANNEX 1 
 

Response from Scottish Government 
 

Arbitration (Scotland) Bill at stage 1 
 
Section 24 – Amendments to UNCITRAL Model Law or New York Convention  

On 11 March 2009 the Committee asked: 
 
Given that the Model Law is to be repealed and will no longer form part of the 
Scottish law on arbitration, what is the justification for a power to amend Scots law 
in consequence of any amendment made to the Model Law? 
 
The Scottish Government responds as follows: 

The UN Commission on International Trade Law (UNCITRAL) Model Law on 
International Commercial Arbitration was drafted so far as possible to provide a 
core framework for international commercial arbitration.  Its aim was to harmonize 
the application of different States’ arbitration regimes and offer a model – of the 
best international commercial arbitration practice at the time – in particular for 
countries with underdeveloped arbitration regimes.   
 
The Model Law has since then been updated and modernised, most recently in 
2006 (adopting, for example, provisions recognising electronic communications).  
It still represents a valuable baseline standard for the important international and 
commercial aspect of arbitral practice.  The Arbitration (Scotland) Bill is based on 
the principles of the Model Law, as is the UK Arbitration Act 1996. 
 
The Bill nonetheless proposes that the Model Law should be repealed as the 
default standard for international commercial arbitrations under Scots arbitration 
law.  This is partly because the Model Law, as a consensus standard, is 
incomplete and contains important gaps (for example, no powers are given to an 
arbitrator to award damages, expenses or interest).   
 
These gaps are a result of the attempt in the Model Law to accommodate different 
practices and beliefs in different jurisdictions.  For example, Moslem countries may 
be unable to agree to provisions which would allow for the payment of interest, 
since such payments are prohibited under Islam.    
 
The Model Law does not therefore provide a comprehensive arbitration regime 
and has to be supplemented by domestic law.  The Bill, like the UK Arbitration Act 
1996, is based on Model Law principles, but it will provide a comprehensive 
framework for arbitration in Scotland.   
 
Other reasons why it is considered that the Model Law should be repealed are 
listed in Annex 2. 
 
In many other respects, however, where the UNCITRAL Model Law does make 
provision for the conduct of arbitral proceedings, it represents what is recognised 
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as best modern arbitral practice and that is why the Bill is based on its principles.  
The Scottish Government accordingly believes that Ministers should, with the 
approval of the Scottish Parliament, have the ability to react to future changes, 
augmentations and improvements which may be adopted into the Model Law in 
the future.  This will add flexibility to allow the Scots arbitration law measures 
consolidated in the Bill to be updated quickly in order to keep pace with any such 
international business developments which are considered valuable going forward. 
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ANNEX 2 
 
Further reasons why the Model Law is to be repealed in Scotland 
 
• The Model Law has not attracted a significant amount of international 
arbitration business for Scotland since 1990. 
 
• Non-Model Law venues such as London, Paris, Stockholm, Geneva/Zurich 
and New York are thriving. 
 
• Model law jurisdictions such as Germany, Australia, New Zealand, Norway 
and Denmark are not successful as a result and therefore the Model Law alone 
cannot be considered to be a panacea for attracting international arbitration 
business. 
 
• There are Model Law jurisdictions which are successful, such as Singapore, 
Hong Kong and Vienna, but we are told that these are successful for other 
reasons, not simply because they have the Model Law.  Hong Kong benefits from 
business from the People’s Republic of China, where Hong Kong awards can be 
enforced under the 1958 New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards.  Vienna is the venue of choice for central 
and eastern Europe, including Russia.  Vienna is also seen as neutral (which is 
also the case with Geneva/Zurich).  (It has been suggested Scotland might also be 
seen as a neutral venue by, for example, a foreign party in dispute with an English 
company.) 
 
• Even if the Model Law is repealed, it will still be possible for parties to adopt 
the Model Law for their arbitration if they so wish (apart from those procedural 
rules which will be mandatory under Scots law).   
 
• The model of the 1996 Act may be more familiar to other parties in the UK 
who may consider using Scotland as the seat of their arbitration. 
 
• If the Model Law is not repealed, this will perpetuate the position where 
there are two arbitration laws in Scotland, one for domestic arbitration and one for 
international commercial arbitrations.  It may lead to discrimination claims in EC 
law, in relation to other Member States – analogous case law in the Court of 
Appeal in England and Wales suggests at least some elements of a discriminatory 
regime may breach EC law, depending on any justification advanced for 
discriminating between the regimes. 
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ANNEXE B: LETTER FROM THE FINANCE COMMITTEE 

 

Dear Iain 

ARBITRATION (SCOTLAND) BILL – FINANCIAL MEMORANDUM 
The Finance Committee considered its approach to the Financial Memorandum of 
the above bill and agreed to adopt level 1 scrutiny.  
This level of scrutiny is applied where there appears to be minimal additional costs 
as a result of the legislation.  Applying this level of scrutiny means that the 
Committee will not take oral evidence, nor will it produce a report.  It will, however, 
seek written comments from relevant organisations through its agreed 
questionnaire, and then pass these comments to your committee.   
The Committee received submissions from— 

• Chartered institute of Arbitrators; 
• Institute of Chartered Accountants of Scotland; and 
• Traprain Consultants Ltd. 

All submissions received are enclosed with this letter. 
The response from the Chartered institute of Arbitrators refers (under the heading 
‘other comments’) to the Clerk’s approach paper, which was published as a public 
paper for the Committee’s meeting on 10 February 2009.  All the remarks, except 
for the last one seem to be in agreement with the statements in the paper which 
were taken from the FM.  The final remark, however, questions the accuracy of the 
FM’s estimation that arbitration in the City of London is worth £3b per year.   The 
approach paper is attached separately for your information. 
Please contact Allan Campbell, Assistant Clerk to the Committee, if you have any 
questions about the Committee’s consideration of the Financial Memorandum. 
Yours sincerely 
 
Andrew Welsh MSP 
Convener
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SUBMISSION FROM THE CHARTERED INSTITUTE OF ARBITRATORS’ 
SCOTTISH BRANCH 

 
Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

 
(1) Yes; the Chartered Institute of Arbitrators (CIArb) Scottish Branch (SB) 

circulated its membership of >500 and submitted a consolidated 
response.  We had no comment to make on the financial assumptions;  
however, please see below some comments on the Clerk’s Note to the 
Finance Committee. 

(2) Note that the CIArb (founded in 1915) is a registered charity and a self-
regulating professional institution;  it is the world’s premier body of its 
type, with approx 12,000 members in approx 105 countries around the 
world.  The CIArb’s primary function is the promotion of private dispute 
resolution (PDR) in all its forms, not only arbitration.  As at Westminster, 
Scots have dominated with an Honorary President (2002-05) and 
Presidents (2007 and 2009) in the last five years. 

(3) While the CIArb head office in London has approximately 40 staff 
servicing its worldwide work, the overwhelming majority of work at 
branch level is done by unpaid volunteers.  SB itself has no permanent 
staff and, other than a part-time consultant Development Officer, no paid 
staff at all.  SB has put several hundred professional hours (representing 
a huge resource of experience) into the Bill at no cost to itself or to the 
public purse. 

 
2. Do you believe your comments on the financial assumptions have 

been accurately reflected in the Financial Memorandum?  
N/A – see (1) above 

 
3. Did you have sufficient time to contribute to the consultation 

exercise? 
Yes 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
(1) The Bill will have a financial implication, albeit minor, in that all relevant 

CIArb members will require to retrain (at the individual’s expense) to 
take account of the provisions of the Bill in order to continue their 
practice as arbitrators and dispute resolvers.  However, the CIArb 
already imposes Continuing Professional Development (CPD) 
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requirements on its members i.e. they are obliged to undergo 
appropriate training on a continuing basis so any training required 
because of the Bill will fall under those CPD requirements. 

(2) SB envisages that the Bill will impose no incremental costs on itself;  
however, SB has (of its own volition) expended monies in promoting the 
Bill since that is a direct consequence of CIArb’s primary function – see 
1(2) above 

(3) One of the CIArb’s primary functions is the provision of arbitration (and 
other dispute resolution) training, and the CIArb is the worldwide leader 
in the provision of arbitration training, doing so in approximately. 40 
countries around the world in the past year or so.  SB will prepare and 
market training courses/seminars etc to bring the Bill to other 
professional bodies, to industry and commerce and to other interested 
parties;  this will earn revenues for SB which will be ploughed back into 
promoting PDR. 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should 
be met? 
Yes. In particular, SB cannot envisage any call for expenditure from the 
public purse in respect of its own or its members' costs. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 
N/A 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  
SB sees the Bill as part of a wider policy of improving access to justice in 
civil cases and delivering more effective (faster, cheaper, more user-
friendly) dispute resolution.  We do not see any costs associated with this 
but we can envisage savings, potentially significant, of court time (i.e. 
funded out of the public purse) where disputes are taken to arbitration 
rather than to court. 

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   
SB envisages no such future costs.  It will develop its internal professional 
Practice Guidelines to take account of the Bill but that work will be done by 
its cadre of unpaid volunteers (see 1(3) above). 
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Policy on treatment of written evidence by subject and mandatory 
committees 
SB hereby grants consents for its submissions go on the public record. 
 
Other Comments 
SB has read with interest the Clerk’s Briefing Note to the Finance Committee 
reference F1/S3/09/4/4 and offers the following comments by way of assistance to 
the Committee.  We have retained the Clerk’s paragraph numbering for ease of 
reference.  In addition, SB’s letter to the Energy, Economic and Tourism 
Committee (EETC) dated 25th February 2009 remains relevant (copy available on 
request). 
3. This refers to a “model law for Scotland” but this use of terminology is 

capable of being confused with the UNCITRAL Model Law on International 
Commercial Arbitration (1985), presently the law of Scotland for 
international commercial arbitration pursuant to the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990 (section 66 and Schedule 
7).  Said section 66 and Schedule 7 will be repealed by the Bill. 

6. SB not only sees no adverse impact on the public purse but sees a positive 
effect in that every case taken to arbitration is one less case handled by the 
courts and publicly funded.  In its letter to EETC dated 25th February 2009, 
SB made a provisional, order-of-magnitude, estimate of 8,250 hours of 
court time freed up.

7. SB stresses (i) that these costs are to be borne by the parties, not by the 
public purse (ii) that arbitration has the potential (and the Bill is strongly 
geared to this) to deliver civil justice at lower cost to the parties than the 
cost of going to court. 

8. SB respectfully agrees; there will be cases where arbitration will suit the 
Scottish Government (or other public body) and other cases where it will 
not.  An example of the latter would be a case where it was desirable to 
obtain a legal precedent to apply in future similar cases. Arbitration, being 
private, does not do so. 

9. While the setting of judicial priorities and allocation of judicial time is a 
matter for the Lord President and/or Lord Justice Clerk, SB respectfully 
considers it inconceivable that, absent exceptional circumstances, he/they 
would release judges to sit as commercial arbitrators if that had an adverse 
effect on effectiveness of the judicial system.  SB is fully aware of English 
judges sitting as arbitrators in a small number of cases (approximately 15-
20 cases/year) and is aware of one case where the judge had to do so in 
his vacation time.  SB respectfully suggests that there will be no backfill 
cost. 
One example of “exceptional circumstances” was a Scottish arbitration in 
the 1980s where a Court of Session judge sat as sole arbitrator; one of the 
factors leading to this appointment was that the subject-matter of the 
arbitration related to National Security.  Other examples (in England) 
include cases where the Judge appointed as arbitrator was an 
acknowledged expert in the relevant area of law, so that his arbitral award 
carried some precedential value. 
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It should be noted that the Rules of the Court of Session already make 
provision for the appointment of a judge as arbitrator, at the parties’ cost, so 
the Bill does not in fact change the position, merely clarifies (following 
English experience) how it will operate whereas the present law does not. 

10. See (8) above 
12. We respectfully agree. 
13. See (6) above. 
14. CIArb SB has attempted to quantify this albeit that our estimate can be 

regarded as no more than order-of-magnitude;  we can take the estimated 
8,250 hours of court time (see (6) above) and apply both (a) likely savings 
in rates (parties require an Advocate or Solicitor-Advocate in court (and 
may also require a Solicitor in attendance) whereas in an arbitration they 
can represent themselves or be represented by a non-lawyer) and (b) likely 
savings in time to take us easily into the £millions of savings of the parties 
costs. 

15. The figure of £3 billion, taken from a reputable source, has proved to have 
been calculated on a wrong assumption; SB has calculated (and had the 
calculation reviewed) a figure of £250 million/year as being the value of 
international arbitration to London.  This covers tribunal (i.e. arbitrators’) 
costs, institutional costs and the parties’ legal and other costs.  This is 
economic turnover, in real money, generated by arbitration practitioners in 
London.
Taking the population ratio as between England and Scotland, this 
suggests a potential for up to £25 million in new business in Scotland, but 
that would be at London’s legal rates; applying a 40% discount to convert 
London to Edinburgh rates brings us back to a potential for at least £15 
million of new international arbitration business. 
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SUBMISSION FROM THE INSTITUTE OF CHARTERED ACCOUNTANTS IN 
SCOTLAND 

 
Consultations  
 
We provided informal feedback during the consultation period via the Regulatory 
Review Group and the Business Experts and Law Forum. However, due to our 
need to prioritise our workload in relation to members’ interests we did not formally 
respond to the consultation last year.  
 
Costs and wider issues 
 
Analysing the financial impact of the Arbitration (Scotland) Bill may differ from 
other legislation because using arbitration procedures is a voluntary arrangement, 
and between two private parties. Ultimately, the real measure of its costs and 
benefits will be how much it is used; so potential users need to be asked for their 
estimate of that. In due course, it will be interesting to measure estimated use 
against actual.  
 
CHARLOTTE M BARBOUR 
Assistant Director, Business Policy 
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SUBMISSION FROM TRAPRAIN CONSULTANTS 
 
Consultation 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 

 
Yes, and we made some comments on financial assumptions 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 
Yes 

 
3. Did you have sufficient time to contribute to the consultation exercise? 

 
Yes 

 
Costs 

4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

 
We do not consider that the Bill will have any adverse financial implications for 
our organisation. Arbitration is a voluntary process, and parties will only use it if 
it makes sense in all areas, including financial. We do consider that there 
should be positive implications, based on the possibility of increased arbitration 
or arbitration support work within Scotland. 

 
5. Are you content that your organisation can meet the financial costs 

associated with the Bill?  If not, how do you think these costs should be 
met? 

 
As stated, we do not consider there will be any such costs for our organisation 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

 
The figures quoted are necessarily both estimates and (in relation to costs of 
cases) averages. We believe the figures to be realistic on this basis, and there 
is not really any better way to present the information. We cannot comment on 
the figure given for arbitration in London (presumably the whole of London, not 
just the City), as we are not aware of the figure, but are aware that it is 
substantial. 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  

 
We are not aware that it is part of such an initiative 
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8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   

 
There should not be a need for further legislation. While it might be open to the 
Government to promote arbitration, this is not seen as essential, with the 
Government’s role being as facilitator by providing the legislative framework. Any 
further costs would have to be justified on a case-by-case basis, and the Bill itself 
should not make further expenditure necessary. 
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ANNEXE C: EXTRACTS FROM THE MINUTES OF THE ECONOMY, ENERGY 
AND TOURISM COMMITTEE 

 
10th Meeting, 2009 (Session 3), Wednesday 18 March 2009 

 
Arbitration (Scotland) Bill: The Committee considered and agreed its approach 
to the scrutiny of the Bill at Stage 1. 
 

 
16th Meeting, 2009 (Session 3), Wednesday 20 May 2009 

 
Arbitration (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 

Graham Fisher, Solicitor, Hamish Goodall, Bill Team Manager, and Alison 
Dewar, Bill Team, Scottish Government. 

 
 

17th Meeting, 2009 (Session 3), Wednesday 27 May 2009 
 
Arbitration (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 

from— 
Hew R. Dundas FCIArb, Chartered Arbitrator, President, Chartered Institute 
of Arbitrators (2007);  
John Campbell QC FCIArb, President, Chartered Institute of Arbitrators 
2009; 
Neil Kelly, Representative of the Law Society of Scotland; 
Robert Howie QC, and Garry Borland, Advocate, Faculty of Advocates; 
Richard N.M. Anderson, Arbitrator; 
Professor Fraser Davidson, Professor of Law, University of Stirling; 
Brian Reeves, Dispute Resolution professional member representing the 
Royal Institution of Chartered Surveyors Scotland. 

 
 

18th Meeting, 2009 (Session 3), Wednesday 3 June 2009 
 
Arbitration (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 

from— 
Jim Mather, Minister for Enterprise, Energy and Tourism, Hamish 
Goodall, Bill Team Manager, and Graham Fisher, Solicitor, Scottish 
Government. 
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19th Meeting, 2009 (Session 3), Wednesday 10 June 2009 
 

3. Decision on taking business in private: The Committee decided to take 
item 4 and the discussion with its adviser on the review of the tourism inquiry 
at its next meeting in private. 

 
4. Arbitration (Scotland) Bill: The Committee considered an issues paper for 

its Stage 1 report. 
 

 
20th Meeting, 2009 (Session 3), Wednesday 17 June 2009 

 
2. Arbitration (Scotland) Bill (in private): The Committee considered a draft 

Stage 1 report. Various changes were agreed to (one by division), the report 
was agreed to. 
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ANNEXE E: WRITTEN EVIDENCE 

 
SUBMISSION FROM ACAS 

rd1. I refer to your letter dated 23  March 2009 and thank you for asking Acas to 
submit evidence in relation to Stage 1 of the Arbitration (Scotland) Bill. 

2. Acas is renowned for its experience and skill in dispute resolution and has been 
active in this sphere of activity since 1975.  

3. The dispute resolution service provided by Acas is aimed solely at the resolution 
of workplace disputes either of an individual or collective nature.  Acas arbitration 
was established under the TULRA 1992 legislation [s212 and s263(6)]. These 
sections indicate that the Arbitration Act 1950 does not apply to Acas arbitrations 
or CAC decisions.  

4. Acas offers a range of ADR services which include: conciliation in individual 
rights issues; collective conciliation in workplace disputes; arbitration and 
collective mediation in workplace disputes and individual mediation to resolve 
workplace issues.  The aim of all of these services is to resolve workplace issues 
without the need for litigation. Acas deliver arbitration and other ADR in a variety of 
workplace situations. Acas collective conciliation and arbitration is sometimes 
specifically written into workforce agreements as the final stage in the dispute 
procedure.  

5. Acas arbitration is morally but not legally binding.  Parties have historically 
accepted this stricture and have implemented the arbitration awards.  

6. One exception to the morally binding nature of Acas arbitration exists in 
Scotland.  Acas is charged with resolving all collective disputes in the Scottish 
Prison Service.  Arbitrations undertaken under this provision is contractually 
binding on prison officers.  

7. Acas supports and delivers arbitration it is always our aim to resolve workplace 
issues without the need to resort to arbitration.  When a request for arbitration is 
made Acas always first engages with the parties in collective conciliation.  When 
discussing the issues in collective conciliation Acas has a twofold aim.  Firstly to 
try to resolve the dispute at this stage and secondly, failing resolution, to establish 
agreed terms of reference for the arbitration.  Engaging in this process facilitates 
agreement between the parties in the majority of cases and therefore arbitration is 
not necessary.  

8. Acas would be happy to share our experience of workplace dispute resolution 
with the Committee should it feel our input would be of value.  

9. Acas understanding is that the Arbitration (Scotland Bill) is being introduced to 
put the majority of general Scots law of arbitration into a single statute but that this 
relates to arbitration that might arise in civil legal proceedings, commercial 
disputes, international disputes and in domestic circumstances. It will therefore not 
impact on the work of Acas in the dispute resolution arena.  

Frank Blair, Director, 20 May 2009 
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SUBMISSION FROM RICHARD N.M. ANDERSON F.C.I.Arb  
 
INTRODUCTION. 
 
1. This Bill, which the Sponsors have persuaded the Ministers to adopt and 
which has now been assigned to the Economy, Energy and Tourism 
Committee, has as its stated aims and objectives:- (1) the consolidation of 
existing arbitration case law; (2) an improvement in the use of domestic 
arbitration in Scotland; and (3) the attraction of international arbitration to 
Scotland. These are laudable aims and objectives and in my view the real 
issue is whether this Bill adequately meets those aims and objectives and 
whether or not this Bill should be brought into law in its current form. In my 
view, for the reasons set out below, it should not be. 
 
IMPLEMENTATION 
 
2. A leading international practitioner in arbitration recently said to me “Why 
should I put forward Scottish Arbitration as a recommendation to my clients 
when I do not know what that involves and I have heard no reports as to its 
efficacy”. That would appear to be an entirely understandable approach but it 
does underline what I take to be a fact of life in international arbitration which 
is that a country really only gets one chance at ‘making its name’ on the 
international arbitration scene. Accordingly, it is my view that it is vital that we 
“get it right” with this Bill. If the general view is that this Bill will do that job then 
the Bill could be implemented. If, however, there are some doubts about that 
then in my view the Bill should be postponed until it is in a condition whereby 
we are likely to “get it right”. It would be a bed, probably fatal, tactic in my view 
to introduce this Bill and then incessantly ‘tweak’ the legislation in an attempt 
to ‘get it right’. It is my view, for the reasons set out below, this Bill should be 
postponed for a brief period. 
 
THE “CHAIN” EFFECT 
 
3. It also appears to me, as a practitioner in arbitration in both Scotland, 
England and abroad, that there is a ‘chain’ or ‘link’ effect here in the sense 
that if arbitration can be seen to be very effective domestically in Scotland 
then that of itself is likely to attract international arbitration. I now turn, 
therefore, to consider the extent to which this Bill is likely to improve the use 
of domestic arbitration in Scotland. I do so by reference to an example. 
 
DOMESTIC ARBITRATION IN SCOTLAND 
 
4. I propose here to take the example of a company which undertakes to carry 
out a substantial body of work for another company. For their contract, they 
use a Standard Form which contains an arbitration clause (although the 
objective of the Bill, of course, is that, even without that, in the event of a 
dispute the Parties would chose arbitration over litigation). This particular 
contract represents virtually the entire turnover of the company involved. So 
far as the company placing the contract is concerned, their relationship with 
their Client alters from a fixed price to a cost plus basis and they decide to 
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take back the work in order to make a greater profit from it. The company 
affected – now financially stretched in that virtually a whole year’s turnover 
has been expended on this job - raises a court action alleging repudiation of 
their contract. Because of the arbitration clause, the court action is sisted 
(paused) to allow an arbitration to take place (again, the objective of the Bill 
would be to create a situation where the Parties would have chosen this in 
any event). 
5. From the point of view of the disinterested bystander (and society as a 
whole), this dispute should not have taken long to resolve. It was referred by a 
Court to an Arbiter who ought simply to speedily arrive at his determination 
which, if necessary, could be reported back to the court. From the point of 
view of the company placing the work, they are presumably interested 
primarily in obtaining natural justice and a fair decision as to whether or not 
they have repudiated the contract. From the point of view of the company 
given the work, however, this arbitration is more serious – a successful 
outcome would allow the company (some 50 employees) to recover its losses 
and continue in business. An unsuccessful outcome in the arbitration, they 
would have to accept, would mean the end of the business and the company. 
For all concerned, the objectives of this arbitration (and, through it, any 
international arbitration attracted) must be a reasonable procedure; a 
reasonable timescale; and at a reasonable cost. 
 
How, then – using that example - are these issues to be addressed in 
arbitration to-day and as a result of the introduction of this Bill in its present 
form?    
 
PROCEDURE 
 
6. Believe it or believe it not, but when arbitration underwent a resurgence in 
the last century, it was regarded as a speedy method of dispute resolution 
which was far better than the cumbersome method of litigation. As the century 
developed, however, it was arbitration which became much more 
cumbersome to the point where arbitration became worse than litigation and 
in drawing up contracts for clients many lawyers preferred litigation in the 
commercial court to arbitration and struck out arbitration as a choice. 
7. The reason for this, I believe, is to be found in a book recently written by J 
Mariott QC, a leading practitioner in arbitration in England in which he states: 
“There is strong anecdotal evidence to suggest that the standards in domestic 
arbitration in England, particularly in the construction industry, declined during 
the 1980’s. Despite pleas to the contrary by very distinguished judges and 
frequent public pronouncements to the same effect by other leading figures, 
Arbitrators continued to conduct proceedings slavishly following High Court 
procedures.” Similar pronouncements have been made by leading Judges in 
Scotland to no effect.  
8. The fact of the matter appears to be that while litigation tends to involve 
something of a learning curve for all involved until the dispute is worked into a 
form suitable for decision, increased specialisation in the areas subject to 
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arbitration allows for unlimited ‘nitpicking’ as to the contents of the reference 
to arbitration.  
9. In the example given here, the Arbitrator was unable to resist adopting the 
mantle of a Court of Session Judge. He insisted upon detailed written 
pleadings in the arbitration and then pronounced those pleadings to be 
inadequate before throwing the whole arbitration out without a single word of 
evidence being heard. To some extent, situations such as this could be 
improved by better training of Arbiters but in my view the real solution – if 
international arbitration is to be attracted – is to address this problem in the 
legislation. 
10. My own personal view is that the Arbitration (Scotland) Bill in its present 
form has not been well drafted. Amongst other things, I am of the view that 
the Arbitration Rules should be in an Act and not in a Schedule. This Bill, in 
my view, is a pale shadow of the excellent Arbitration Act to be found in 
England. 
However, the point is that even with that excellent Act in England, my 
experience in England – supported by strong anecdotal evidence – is that 
there is virtually no domestic arbitration taking place in England. 
11. What is required here, therefore, is for the Scottish Bill to ‘leapfrog’ the 
English Act. The Scottish Bill must go ‘one better’ and provide the solution to 
this problem which will allow domestic arbitration to take off in Scotland and to 
be a success there. This Bill simply does not do that. There is no shame in 
that, in my view. Over the 20 years of attempted reform some ‘reform fatigue’ 
appears to have set in. In England, the combined efforts of the best brains at 
the English Bar and the best Parliamentary Draftsmen in the Westminster 
Parliament took about six attempts before they got their Act through. It is 
unlikely that Scotland could achieve this in ‘one go’. This Bill, in my view, 
should be the subject of wider consultation and a redraft 
 
TIME 
 
12. A major consideration in arbitration is the time it takes. Adopting 
procedures such as those outlined above tends to drag matters out. In the 
example given – through no fault of the Claimant who has pursued his Claim 
as hard as he could – the matter has so far taken 16 years.  
13. The best solution here, in my view, is for the legislation to specify the time 
involved. As a general principle, arbitration should be consensual and if the 
parties wish to go down the traditional route and leave the arbitration open-
ended so far as time is concerned then that should be their choice. However, 
it is my view that for domestic arbitration to work in Scotland (and for 
international arbitration to be attracted to Scotland) there must be a procedure 
introduced within an Act itself which allows the Parties to choose a framework 
as regards time. It will not do, in my view, to suggest that there will later be 
some other regulations drafted which can be attached to this Bill. In my view, 
this aspect must be a ‘mainplank’ of this legislation and has to be found within 
the very body of any Act. This Bill, in my view, should be the subject of wider 
consultation and a redraft. 
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COSTS 
 
14. Another major consideration in arbitration is the cost involved. Arbitration 
is not a free service and professional representatives require to be paid. 
There is nothing wrong with the principle that expenses should follow success 
in the outcome of the arbitration at the end of the day. However, if arbitration 
is to be attractive – both domestically and internationally – then the costs of 
arbitration must not be allowed to run away with themselves. In the example 
giver, the Arbiter made an award of expenses for a Minute of Amendment to 
the Pleadings (which did not alter the legal case made in any way and was 
simply a ‘tidying up’ exercise) which the Arbiter allowed to be taxed and which 
produced a bill of £196,000 which required to be paid before the arbitration 
could proceed.  
15. In its present form the Bill appears to simply make the rather clumsy 
provision that “expenses will be taxed by the Auditor of the Court Of Session”. 
Why should that always be the case? Why should that high scale always be 
used? Why should an Arbiter not have the option to use the lower Sheriff 
Court scale or even employ a Cost Accountant and arrive at his own 
determination of costs (capped if necessary). In my view, in order to make 
arbitration attractive both domestically and internationally, this aspect of cost 
requires to be addressed. This Bill, in my view, should be the subject of wider 
consultation and a redraft 
 
SUMMARY AND CONCLUSIONS 
 
16. As noted above, the aims and objectives of this Bill are very worthwhile 
and the exercise should not be lost sight of. The simple fact of the matter, in 
my view, is that the Bill in its present form will not achieve the declared aims 
and objectives [bar aim or objective (1)]. In my view, it would be a major 
tactical error to try to introduce this Bill and then try to amend it later. The Bill 
itself, in my view, represents a good foundation and with further consultation 
and redrafting – which could perhaps be achieved in as little as six months – 
offers the potential for achieving its declared aims and objectives which would 
benefit Scotland.    
 
 
Richard N.M. Anderson F.C.I.Arb 
Advocate, barrister and Attorney (NY) 
14 May 2009 
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SUBMISSION FROM JAMES M. ARNOTT 
 
THE OBJECT OF THE BILL 
1.  To attract arbitration work from within and outwith Scotland by effecting 
procedural changes to cure long standing weaknesses in the common law powers 
of the arbitrator and to make improvements to eliminate other perceived defects. 
 
THE INVITATION TO MAKE SUBMISSIONS 
2.  The five points identified by the Committee in its call for written evidence are a 
helpful statement of some outcomes and methods of curing the long standing 
weaknesses and defects, but in themselves do not fulfill the object which I assume 
has to be the only object of the bill, unless an element of compulsion is agreed as 
being necessary. 
 
THE BASIC NATURE OF ARBITRATION 
3.  Arbitration is a consensual process of dispute disposal entered into voluntarily 
or not at all. Upon that hypothesis work will only come to arbitration in Scotland if it 
is made attractive to the customer. Otherwise, the Bill (the eventual Act) will not be 
used. It will not attract new work unless its provisions reflect the interests of the 
customer in a recognizable manner or if statutory compulsion to use it is 
introduced as an alternative to other forms of dispute disposal. I have referred in 
my letter of 14 November 2008 to Alison Dewar (attached) to the success of 
adjudication in the construction industry as a paradigm, and I have suggested that 
the reasons for its success are carefully considered. Construction arbitrations were 
notorious for their prolixity, complications and very heavy expense particularly in 
hospital contracts. A dispute disposal process such as adjudication⎯you can call 
it what you like e.g. new, scheme or code arbitration⎯would, under a new 
scheme, be a right exercisable by the parties but not a mandatory requirement and 
would give the necessary lead using the metaphoric combination of the carrot and 
the stick. 
 
THE PERCEIVED WEAKNESSES AND DEFECTS OF ARBITRATION AT 
PRESENT 
4.   Arbitration at the present time is considered as being 

 Slow 
 Complicated 
 And Expensive.  
 The decision is not final. 
 It is not a one-stop shop. 
 Money does not change hands immediately upon the issue of the decision 

and expenses keep mounting and can run for years and any net recovery 
can be derisory, particularly if there is inflation⎯as it is predicted there will 
be in the medium term⎯and a challenge of the arbitrator’s decision goes to 
court, where crime has to come first. 

 47

190



Economy, Energy and Tourism Committee, 5th Report, 2009 (Session 3) — 
Annexe E 

 
In brief, the current arbitration system does not meet the customer’s cash flow 
needs⎯which are a vital consideration. 
 
THE PRESENT CHOICES 

 The courts 
 Mediation 
 Private negotiation 
 Arbitration 

THE EXISTING BARRIERS 
5.   The thought of arbitration repels, instead of attracts, users. As it is a voluntary 
process, which is now little used, any new initiatives have to overcome ingrained 
opposition. Unless an impetus is injected by the Bill and followed through, that 
opposition will not be overcome. 
 
DISPUTE DISPOSAL 
6.   For the customer, arbitration is rather like going to the dentist, only when 
strictly necessary and in great pain but the sooner you go the better. However that 
is the point at which the analogy breaks down, because there is no guarantee that 
arbitration will end the financial pain. The patient is not in control of the 
proceedings and relies upon the skill of the dentist. So it is with dispute disposal, 
but the arbitrator’s role ceases to be comparable with the dentist because there is 
another party who typically has to be dragged along. His consent is somewhat 
qualified by obvious reluctance or by less than full co-operation. The arbitrator has 
to be careful. He cannot readily assume that he is dealing with a recalcitrant 
respondent (for fear of challenges). Arbitration only works if there is genuine co-
operation or, if, in place of the present arbitration system, a new system is put in 
place to which both parties will sign up, and in which it is accepted that a dispute 
disposal process fails unless it is dynamic. 
 
COMPULSION 
7.   There has to be some degree of compulsion if a dispute disposal system is to 
work properly. By this, I mean eradicating the perceived defects of the present 
arbitration system. How can this be achieved in the interests of both parties, the 
arbitrator and the process itself thus restoring the reputation of arbitration?  
 
THE REFORMS NEEDED 
8.   The arbitrator has to be given not just powers but obligations. 
 
9.   The parties must also be subjected to strict disciplines. 
 
10. The parties have to accept the decision of the arbitrator. 
 
11. Money has to change hands immediately upon the issue of the decision. 
 
12. The parties have to accept at the outset that the arbitrator may get it wrong (as 
might a judge) on both the facts and the law, and that they have submitted to the 
process in the overriding interest of getting a decision quickly and cheaply. If that 
is not their real purpose, they have failed to understand the disadvantages of more 
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traditional systems or, more seriously, they are intent upon dilatory tactics. If the 
parties want justice from on high i.e. after full scrutiny of the facts and the law 
using the law of evidence and procedure and a full opinion and judgment, they can 
go to court and take their turn in the queue, bearing in mind the chance of appeals, 
the very significant expense and delays, with much of the expense irrecoverable, 
even if the court action is won. 
 
13. The Bill does not contain a self-contained code (see below) but the 
Government sees the advantages of having a self-contained code in the interests 
of accessibility and simplicity. It would be a framework binding not only the parties 
but also the arbitrator. I make no apology for again drawing upon the example of 
adjudication as a useful paradigm. As to why I see clear advantages in having a 
code, and why the Bill does not contain a recognizable code, see below. 
 
14. After the money has changed hands, a challenge- on any ground- of the 
decision can be mounted in court as in construction adjudication which has now 
been up and running for over ten years and where, at least according to anecdotal 
evidence, the decisions of adjudicators (although not always perfect and fully 
acceptable) have kept the wheels turning and have proved a lot better than a long 
legal battle. Upon this hypothesis, neither an appeal on a point of law nor a 
challenge upon the blunt shortly stated grounds in the 1695 Articles of Regulation 
or the somewhat wider and less precise serious irregularity ground would be 
necessary, as the re-run in court would cover both grounds. 
 
15. The rules upon expenses in adjudications should apply. Each party should 
meet its own expenses and the arbitrator should decide which party should pay his 
expenses in full or in part. This incentivises the parties to keep their own expenses 
down and reduces point-scoring procedural arguments.  
 
16. In the 1960’s,the view was held that, at common law, the arbiter (as he was 
called) was obliged to deliver his final award within a year and a day or within such 
shorter period as had been agreed, and that otherwise his remit fell, on the ground 
that he had not exhausted it. It seems likely that a year and a day was regarded as 
being long enough in practice and it seems probable that the same view would 
hold to-day. However, subsequent to the 1960’s that view was departed from. In 
my experience the point was never raised and in practice the arbitration just went 
on. It is highly possible that this is one reason why arbitration got a bad name and 
has fallen by the wayside. On that assumption, there would be a strong case for a 
statutory maximum period upon the expiry of which the remit of the arbitrator 
would drop, the arbitrator would have no right to payment, and the parties would 
have to dispose of their dispute by other means. The point is reinforced, in my 
view, by the use of 28 and 42 day periods in adjudication only, unless both parties 
and the adjudicator jointly agree upon an extension prior to the expiry of the 
statutory periods. Arguably, that is too weak and old bad practices will revive. 
Much depends upon the arbitrator but it might protect and constrain him from too 
much pressure if provision was made that extensions outwith the statutory periods 
should only be agreed in exceptional circumstances with some definition of 
‘exceptional’. 
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17. If the parties want to see the arbitrator’s reasons for his decision, he may 
deliver them after issuing his decision, as in adjudication. 
 
HOW TO ACHIEVE THIS REFORM 
18. For domestic arbitrations, reform could be achieved 
 
19. By introducing a new scheme which supersedes and replaces:- 
 (i)     All existing statutes from the 1695 Articles of Regulation 
 (ii)    All existing common law falling within its ambit. 

(iii)  Apply the lessons learned from the past, and the refreshing lessons 
learned for adjudication.  

20. By persuading potential users (customers) of its merits by introducing it to 
trade, industry, commercial and professional organisations in the first instance. 
 
21. By emphasizing the recognition by Government of the crying need to introduce 
a system designed to meet the customer’s requirements and, obviously, to listen 
to their response. 
 
22. By emphasizing that the scheme does not insist upon being used; it confers a 
right to do so which need not be exercised, as is the case in construction 
adjudication. 
 
23. By setting limits on the application of the scheme. 
 
24. Old-style arbitration cannot be banished, because it rests on the consent of the 
parties to settle their dispute privately. Use mandatory rules to tidy it up. 
 
For international arbitrations, reform could be achieved 
 
By providing an obvious gateway in the Bill, for the reasons which I give below. 
 
THE COMMITTEE’S FIVE POINTS 
Q1. The need for, and value of, a consolidated and codified statutory Scots 
arbitration law for domestic and international arbitrations 
25. The Bill does not re-state and does not replace the common law which is still 
to be found in old case law and old text books, old with the exception of the article 
by The Rt. Hon. Lord Hope in The Stair Memorial Encyclopedia. Classically, the 
Bill as it presently stands may come to be described as a statutory intrusion and 
not a scheme or code, and certainly not as a self-contained all-embracing scheme. 
I assume that introducing such a scheme is the aim of the Scottish Government in 
achieving accessibility and simplicity. 
 
26. Unfortunately, the Bill confuses procedural with substantive law. The court may 
competently decide points of foreign law just as an arbitrator may. See Rule 40(1) 
in schedule 1, part 5. 
 
27. The Bill omits to make good the recognized long standing weaknesses in the 
arbitrator’s powers in a satisfactory manner. In relation to interest, the arbitrator 

 50

193



Economy, Energy and Tourism Committee, 5th Report, 2009 (Session 3) — 
Annexe E 

 
interprets and applies the terms and conditions of the underlying contract and 
calculates the interest due but he cannot award the sum so calculated because at 
common law he does not have power to do so. He needs statutory powers to do 
so. What the court has power to do is beside the point and, in any event, referring 
to the court at this stage buries the point in obscurity rather than expiscates the 
law. (Rule 47) 
 
28. As regards damages (Rule 45(b)), an arbitrator may, at common law, find that 
a party is in breach of contract but he has no common law power to do the next 
thing, namely, calculate and award the damages. He needs a statutory power to 
do so.  
 
29. As regards interim decrees, the arbitrator has no power to award them based 
on the common law hypothesis that the parties have appointed him to exhaust his 
remit, which is to decide finally all the issues submitted to him for a decision in a 
final award. Part awards encounter the same difficulty. 
 
30. Provisional awards are not part of Scottish arbitration law although the same 
may not be true of England, and to introduce English terminology, particularly 
without any definitions, is to introduce a new dimension and source of debate. The 
introduction of any English procedure is likewise. 
 
Q2 The economic benefits that will derive from a single statute incorporating 
a set of principles and rules to govern both domestic and international 
arbitrations 
31. Statistical evidence of the economic benefits to the main centers of arbitration 
exists e.g. London. Professor Sir Alan Peacock delivered a paper ‘The Market for 
Commercial Litigation’ at a conference in Edinburgh organized by The Scottish 
Council for International Arbitration upon ‘International Arbitration and the Role of 
the UNCITRAL Model Law’ in 1993.  
 
32. The aim is clearly desirable but is it achievable? I have felt from the start (see 
also my letter of 14 November 2008) that it is wise to respect the fact that that 
there are differences in the law and practice throughout the world, and not to lump 
domestic and international arbitration together. That is likely to be interpreted as a 
lack of openness and respect for the foreign party i.e. “If you are coming here, you 
will do it our way or not at all.” As I see it, all the foreign party wants to know is that 
the contract into which he has entered will be interpreted soundly using the legal 
principles of the system the parties have agreed should apply, and that the 
arbitrator, having done that (in accordance with rules settled upon by them and the 
international appointing authority, e.g. the I.C.C) and reached a decision, the local 
courts will support that decision. The international bodies such as the I.C.C. have 
their own rules which govern the procedure from A to Z and they seek assurance 
that their rules will be followed by the parties and that the process and decision will 
not be endangered by interference or worse from the local courts or organisations, 
so that any arbitration is not only a one stop shop but also an expeditious and final 
disposal. 
 

 51

194



Economy, Energy and Tourism Committee, 5th Report, 2009 (Session 3) — 
Annexe E 

 
33. On the other hand, do we really want to introduce into our domestic law a new 
ground of challenge, namely ‘serious irregularity’ which would now seem to be the 
mantra internationally? Plainly, in my view, that would be a mistake because that 
would open the door to challenges in court and defeat the object. 
 
Q3. The principle of developing a set of rules based on the United Nations 
Commission on International Law (UNICITRAL) Model Law for arbitrations in 
Scotland 
34. The UNCITRAL Model law on Arbitration was introduced because of a 
profound distrust, if not a fearful apprehension, that the local courts in a foreign 
jurisdiction in which the arbitration had its seat would support the home team, who 
would possibly be the state or an offshoot. If Scotland wants international work, so 
the argument runs, it has to show that it is not such a jurisdiction and that 
demonstrably politics and the judiciary are kept well apart. I have no objection to 
attracting non-Uncitral arbitrations from abroad but it has to be shown positively 
what Scotland offers. 
 
35. This not just a matter of presentation but also a matter of essential, 
demonstrable simplicity and compatibility, which means eschewing the old Scots 
common law on arbitration and not introducing incompatible statutory provisions if 
there is any chance of them conflicting with the rules of the London Court of 
International Arbitration, International Chamber of Commerce, American Bar 
Association, or International Bar Association⎯as well as the UNCITRAL model 
law itself. 
 
Q4 The appropriateness of the designation of the Scottish Arbitration Rules 
contained in Schedule 1 as either “mandatory” or “default” 
36. I do not like the use of both default and mandatory rules, nor the present 
selection of mandatory and default rules as set out in the bill, primarily because 
there may be unintended consequences which produces uncertainty and delays in 
securing a clean appointment. When so many bodies have their own rules, why 
introduce rules on an optional basis? Arguably, discussions on rules do not 
necessarily lead to a clear outcome. It is reasonably foreseeable that such 
discussions could get in the road of the appointing authority, the arbitrator and the 
parties, both at the outset and later. 
 
37. My instinctive view is that the only rules should be mandatory rules, but I am 
content to hear submissions to the contrary to try and understand the other side of 
the argument. 
 
38. For a new system with minimal rules which has apparently worked very well for 
the construction industry, see adjudication. 
 
Q5. The extent to which the provisions in the Bill, particularly the Scottish 
Arbitration Rules, will ensure fairness and impartiality in the arbitration 
process, minimise the expenses of an arbitration and promote efficiency in 
the arbitration process 
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39. Existing Scots law is redolent with legal authority but the process chosen 
dictates what is or is not fair in the given circumstances. In the interests of 
efficiency, sacrifices have to be made and the parties have to understand and 
accept this. 
 
40. Impartiality (and independence) can be preached but it is down to all 
concerned to play their part. 
 
41. There is room for a practice manual. 
 
CONCLUSIONS 
42. Having spent many years seeking a Bill, I am delighted there is one. My 
personal views reflect my 40+ years of experience and now that I have fully retired 
and have no axe to grind, I hope my views are dispassionate and objective. The 
uninitiated customer is not well placed to know what is best and he will take 
advice, which will vary, but above all he will look for simplicity, certainty, speed and 
cheapness. I respectfully submit that the responsibility presently shouldered by the 
Scottish legislature is best discharged by facing up to the defects which I have 
described, by cutting through the tangled undergrowth and by introducing a new, 
fully fledged simple system for domestic arbitrations for Scotland where most 
disputes are about modest sums and where parties cannot possibly bear the costs 
of an old fashioned arbitration. Such a system could be honestly marketed as 
being to the obvious economic advantage of all concerned. 
43. The market for international arbitrations as I hope I have already made clear is 
quite different and requires separate treatment. The reference to an appointments 
referee makes me wary that there is a public sector agenda and an alert foreign 
party might be apprehensive and turn away, thus killing the goose which lays the 
golden eggs. 
 
 
James M. Arnott T.D.,B.L.,W.S. 
5 May 2009 
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SUBMISSION FROM CHARTERED INSTITUTE of ARBITRATORS (CIArb) 
SCOTTISH BRANCH 
 
Introduction 
1.  The Committee has sought written evidence on the general principles of the Bill 
and this is the CIArb’s response.  We strongly believe that the Bill is an important and 
worthwhile measure inherently designed to bring positive economic benefit to 
Scotland.   
The CIArb has approximately 12,000 members in more than 100 countries across the 
world and CIArb members and/or branches have been closely involved in preparing 
new arbitration legislation in (among many others) England, Ireland, UAE, Malaysia 
and Bermuda.  In addition, since the CIArb moved to a system of electing its 
President, two of the first five elected Presidents have been Scots.   
The CIArb not only responded to the June 2008 Consultation Questionnaire, but also 
provided very extensive and detailed drafting and other comments covering the entire 
Bill.  A 3-person, highly-experienced drafting sub-committee was formed and was 
assisted by valuable contributions from members of the Branch Committee and 
others.  These submissions were discussed in detail with the Justice Department 
team in October 2008 and thereafter excellent progress was made;  as a result the 
published Bill incorporates a great deal of the CIArb’s substantial worldwide arbitral 
expertise and the CIArb has already commenced the process of “selling” the Bill to 
domestic and international parties. 
The following submission addresses, first, the five issues raised by the Committee, 
then other matters. 
 
The need for, and value of, a consolidated and codified statutory Scots 
arbitration law for domestic and international arbitrations. 
2.  Scottish arbitration law suffers from numerous inherent problems, not the least of 
which is the difficulty of ascertaining what the law in fact is in some respects, given the 
antiquity of the precedents.  Some Scots arbiters sit with a solicitor as Clerk to advise 
on the law, a process unknown in England and elsewhere.   
Typical of the many shortcomings of the present law are the following1:  (i) the 
internationally-accepted principle that an arbiter can determine his own jurisdiction 
including the validity of a referral to arbitration is expressly rejected in Scotland2;  (ii) 
contrary to international norms, there is no inherent power in Scots law for an arbiter 
to award any of damages, expenses (costs) or interest;  (iii) it is unclear in Scots law 
whether an arbiter has immunity from suit (as Judges do) as is the norm in most 
common law, and some civil law, countries;  (iv) there is no legal presumption in Scots 
law that an arbiter may make a part (partial) or interim award3;  (v) it is unclear 
whether an arbitration agreement is, as is the international norm, treated as a 
separate contract from its container contract, as recently confirmed in a landmark 
English case in the House of Lords;  (vi) a party or his agent can be appointed sole 
arbiter4;  (vii) the position regarding privacy or confidentiality of arbitration is unclear;  

 
1  An article in the CIArb’s Journal “ARBITRATION” Vol.  70/2 details the many shortcomings, some 

serious (e.g.  in that they cannot be contracted out of), in Scottish arbitration law (with full 
citations and references) so we submit only a selection here. 

2  In a decision in 1872 !   
3  Typically, the relevant precedents date from the early 19th century. 
4  This astonishing legal proposition derives from two cases in the late 18th century. 
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(viii) whether not court rules of evidence must be applied is uncertain5;  (ix) the 
currently-in-force (and almost universally unpopular) Stated Case Procedure is an 
anachronism6. 
It follows, we submit, that these (and other) anomalies must be cleared up and that 
the law of arbitration be collected in one place, readily accessible by commercial 
parties and individuals.  All the weaknesses, omissions and anomalies of the present 
domestic law have been dealt with in this Bill by modern provisions drawing on the 
most relevant and/or effective features of the Dervaird Bill (2002), the UNCITRAL 
Model Law, the UNCITRAL Rules, the UK Arbitration Act 1996 and other sources.  
The provisions of the Bill reflect, wherever possible, international norms in arbitration.  
However, importantly and as with the 1996 Act, the Bill rests on three founding 
principles which govern its operation, one of which is (as is the international norm) the 
minimisation of the role of the Court.   
The Bill establishes a single regime covering both domestic and international 
arbitration.  While some jurisdictions have separate domestic and international 
arbitration laws, we see no advantage and some disadvantage in this; legal advice to 
HMG at the time of drafting the 1996 Act7 was that to have different 
domestic/international regimes could infringe the UK’s obligations under the Treaty of 
Rome, so England has a unified regime8.  In those jurisdictions with split regimes, 
difficulties can arise as to which one applies:  for example, Daimler Benz AG is clearly 
German so an international regime would apply, but what about Daimler Benz 
(Scotland) Ltd or a Scottish-resident trading branch of Daimler Benz AG ?  The far-
preferable solution is, as in the Bill, to have a unified regime with a comprehensive yet 
flexible set of Rules allowing (for example) each of Daimler Benz AG and a private 
individual to choose the form of arbitration best suited to their specific individual 
needs. 
Should Scotland not adopt the Model Law across-the-board rather than enact this 
Bill?  The clear answer is “no”:  (i) the principles of the Model Law are central to the 
Bill and there is nothing in the Bill which contradicts those principles;  (ii) there are 
omissions in the Model Law requiring additional legislation to cover over9;  (iv) the 
Model Law has been a notable non-success in its 19 years on the Scottish statute 
book10;  (v) an informal survey of leading international arbitrators led to an 8-point list 
of the key features that a successful arbitration jurisdiction should have;  the Model 
Law did not feature on this list and there is no evident causal link between application 
of the Model Law and the success of an arbitral venue.  London, Stockholm, 
Geneva/Zurich and New York are all successful arbitral venues but have not adopted 
the Model Law; Singapore, Hong Kong, Vienna and Bermuda (all Model Law) are 
successful for other reasons.  Germany, Australia, New Zealand, Malaysia, Denmark, 
India and Cyprus are all Model Law countries but see little international arbitration.   
 

 
5  The international norm is that the parties can agree what rules to apply, failing which the 

arbitrators will decide. 
6  It was expressly removed in England by the Arbitration Act 1979 
7  It should be noted that the Arbitration Act 1996 applies in full in Northern Ireland. 
8  ss.85-88 create a separate domestic regime but these sections were never brought into force 

and now never will be. 
9  The Singapore Act needs 7,000 words, New Zealand 11,000, of additional bolted-on language 

necessary to make the Model Law work in practice in a common law jurisdiction. 
10  Arbitration being private, there are no public statistics;  as best CIArb can establish (from 

anecdotal evidence) there have been <20 cases in the 19 years since 1990. 
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The economic benefits that will derive from a single statute incorporating a set 
of principles and rules to govern both domestic and international arbitrations. 
3.  Refer above concerning the Bill’s unified regime covering both domestic and 
international arbitration. 
Engaging in disputes is essentially a non-economic activity; while monies might 
well be spent on fees and other costs, no dispute is a worthwhile or productive 
activity for commercial enterprises.  At best, a party recovers monies to which it 
was entitled anyway, at worst the fruits of economic activity are lost even before 
the legal bills arrive.  Further, for small and medium enterprises (SMEs) 
substantial management time, otherwise assumed to be economically 
productive, is wasted on conducting the dispute.  It follows, we submit, that 
efficient, cost-effective dispute resolution processes are essential to minimise 
such wastage, and, therefore that one of the fundamental foundation stones of a 
sound economy is the availability of effective dispute resolution processes, 
which provide civil justice between disputing parties in the most efficient 
manner possible11.   
In almost all countries of the world, civil justice is primarily dispensed by the courts 
but, equally, and since time immemorial12, all civil justice systems (and, in modern 
times, ECHR jurisprudence) recognise the right of disputing parties to resolve their 
disputes privately in a manner of their own choosing.  Arbitration is the principal 
alternative to the courts, and the main method of choice for commercial people across 
the world, being widely practised, for example, in commerce, landlord and tenant 
disagreements, agricultural, construction and consumer disputes.  Arbitration is often 
preferable to litigation for many reasons, including the privacy of proceedings, the 
confidentiality both of matters raised and of documents, cost-effectiveness, time-
effectiveness, freedom from the often restrictive rules of the courts, the ability to 
appoint an arbitrator with subject-matter expertise, the ability to agree efficient, 
tailored procedures, and the ability to agree the most convenient place for arbitral 
hearings etc to be conducted13.  This is as true for domestic cases as it is for 
international ones.  Furthermore, when arbitrations take place, such cases are 
removed from the Court, freeing up Court time and therefore reducing pressure on the 
public purse.   
In addition, and critical for international trade, arbitral awards are enforceable in 144 
foreign jurisdictions whereas court judgments are, with a few exceptions (e.g. within 
the EU), not enforceable cross-border.  Even between Scotland and England, more so 
within the EU, enforcement of judgements can be a difficult, time-consuming14 and 
expensive matter. 
This Bill has two principal aspects:  first, it will permit domestic parties to choose to 
resolve their disputes privately, away from the glare of the public eye, under agreed 
procedures (e.g. giving short timescales and limited costs) with a chosen arbitrator.  
The Bill will also enable international parties to choose Scotland as an arbitral forum.  
Jurisdictions such as Singapore aggressively seek international arbitration business to 
boost their invisible earnings and the local economy.  Scotland has the almost unique 
combination of a pleasant place, expert lawyers, reasonable hourly rates (much lower 

 
11  In addition, access to civil justice is guaranteed by Article 6 ECHR.   
12  In Scotland, an Act of 1598 reinforced the freedom to choose. 
13  For example, in a hypothetical arbitration concerning an extension to a private residence, the 

arbitration could be conducted in the new extension, in a shirtsleeve environment (no wigs and 
gowns !) with all the evidence immediately to hand.  Similarly, an agricultural arbitration can be 
conducted at the farm, an oil refinery one at the refinery, etc.   

14  Taking 10 years or more in certain EU countries. 
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than London or New York), good venues and, above all, (once the Bill becomes law) a 
thoroughly up-to-date set of Arbitral Rules.  Experience elsewhere suggests that with 
an appropriate and attractive legal infrastructure, Scotland could become a highly 
attractive place for international dispute resolution business.  An authoritative survey15 
has reported that adopting new arbitration legislation or significantly revising one’s 
regime leads to a very significant increase in arbitrations being held in a country16. 
In addition to the general principles outlined above, arbitration has two main areas of 
economic benefit, one relating to domestic arbitrations, the other to international ones.  
For economic purposes, there is a critical distinction explained below. 
 
Domestic Arbitrations 
4.  In a very recent and very typical court case in England17, the economic necessity 
for efficient dispute resolution was very clearly demonstrated.  Mead was a small but 
growing building contractor driven into a Creditors’ Voluntary Arrangement (CVA), and 
to the brink of insolvency, by its client’s non-payment of bills.  Had Mead folded, jobs 
would have been lost (with a consequent imposition on the public purse by way of 
unemployment and other benefits), both income and corporate tax revenues would 
have decreased, and a piece of the national economy obliterated.  With an efficient 
dispute resolution process such as arbitration, cases such as Mead’s can be resolved 
quickly and cost-effectively and the supplier or sub-contractor paid with no threat of 
CVA or insolvency and therefore no threat to its contribution to the national economy.  
Court time in Scotland is severely limited;  proofs or trials are commonly set a year 
ahead whereas an arbitration could start next Monday. 
Similarly, in the early 1990s, the UK’s construction industry was close to collapse 
because cash was not moving down the contractual chain (client to main contractor, 
main to sub-contractor etc) and, in 2009, we can envisage much the same happening 
in commerce in general in the present economic climate.  Unless suppliers and sub-
contractors are paid, they will be very likely to go out of business, thereby not only 
depriving the economy of the fruits of their activities (production, taxes, the multiplier 
effect), but also increasing unemployment and the burden on the State. 
In all such cases, it is not only the loss through insolvency of a single supplier or a 
sub-contractor which matters, but also (the “multiplier effect”) the loss of the economic 
benefits that company creates by purchasing (and by its employees purchasing) 
goods and services from others. 
It follows that rapid, cost-efficient, effective means of dispute resolution are essential 
to economic well-being. 
There is another way in which we can consider the economic benefits of arbitration:  
at present we believe that there are approximately +/-300 arbitrations in Scotland 
annually, comprising +/-50 commercial disputes, and +/- 250 consumer ones.  We 
cannot establish a precise number since, by definition, arbitration is private and there 
are no comprehensive reported statistics.  We can reasonably envisage (based on 

 
15  Drahozal, Regulatory Competition and the Location of International Arbitral Proceedings;  (2004) 

24 International Review of Law and Economics 371 
16  The SPICe Briefing cites an article (Anderson) suggesting that the 1996 Act made little difference 

to the volume of arbitration business in England;  that article misunderstands (i) the position of 
the 1996 Act in the sequence of legislation 1950/1979/1996 (ii) the significant effect on the 
volume of arbitration business of the Housing Grants, Construction and Regeneration Act 1996 
which diverted a large number of construction arbitrations (the mainstay of UK domestic 
arbitration) into a different dispute resolution process called adjudication. 

17  Mead General Building Ltd (In Creditors’ Voluntary Liquidation) vs Dartmoor Properties Ltd;  
(2009) EWHC 2000 (TCC);  judgment given 4th February 2009. 
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levels in England) a starting point, within a reasonably short time after the Bill has 
come into force, of 200 commercial cases, 250 small business cases and 500 
consumer cases.  If we assume five days in arbitration for a commercial case, two for 
a small business case and half a day for a consumer case, that gives 1,750 days of 
arbitrations compared to the existing 375, an increase of 1,375 days over present 
volumes.  That would mean an additional 6 x 1,375 hours of court time freed up, i.e.  
8,250 hours.  In fact this figure should be greater, since a well-managed arbitration 
can be inherently more time-efficient than the court, so every arbitral hour should save 
>1 court hour. 
Further, the cost to the parties of a day in court is very approximately 8 hours x £300 
for an Advocate, 8 hours x £200 for a Solicitor, or a total of £4,000;  we can 
reasonably suppose that in many arbitrations Advocates will not be required and the 
daily cost therefore immediately drops to £1,600;  many arbitrations (particularly 
construction ones) are done with Quantity Surveyors or Engineers representing the 
parties at (say) £100-150/hour or +/-£1,000/day.  We can therefore see a saving of 
between £1,000 and £3,000/day compared with court.  Further, arbitrations will take 
less time when the arbitrator acts proactively, as the Bill encourages (and see below). 
We have, therefore, 1,375 days of arbitration time (court time should be longer) with a 
daily saving to each party of at least £1,000/day, or more, over court costs, requiring 
to be factored up to take account of the fact that arbitration should be more flexible 
and tailored to the circumstances.  This is why CIArb press releases referred to 
savings by disputing parties of millions of pounds in costs. 
Further, empowered by the Bill and the forthcoming short-form Rules (see below), any 
appropriately-qualified person (whether lawyer, engineer, QS, architect or other) will 
be able to set up an arbitration practice in his/her own area.  This means that the 
spread of new business in Scotland need not be confined to the larger cities.  
Disputes readily lending themselves to arbitration will arise in Brora, Ullapool, Fort 
William, Lerwick and Dumfries just as they will in Edinburgh or Glasgow.  The CIArb’s 
marketing strategy and member support infrastructure (training, technical updates, 
quality control) will support this. 
 
International Arbitration 
5.  Imagine a German main contractor with a South Korean sub-contractor engaged 
on an infrastructure construction project in Lesotho; if they fall into dispute, where do 
they go to resolve it? The courts of Lesotho? No, not least because no judgement by 
any such court is enforceable outside Africa (and may have very limited enforceability 
even within Africa).  The German courts? No, say the South Koreans (who might see 
this as far worse than an away football game).  No, say the Germans too; we cannot 
enforce any judgement outside the EU18. 
International Arbitration?  “Yes”, say both:  we can agree on all the main features of 
the arbitration including (i) venue (ii) language of proceedings (iii) the tribunal (iv) the 
arbitral law (v) the arbitral rules etc.  Most importantly of all, an arbitral award19 
rendered in any one of the 144 countries party to the New York Convention20 can 

 
18  The South Koreans would also take this view since any US dollar bank account held by the 

Germans in New York would be untouchable. 
19  The equivalent of a court judgment. 
20  The New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958;  

this includes almost all relevant trading countries of the word;  the few non-parties include 
Angola, Chad, Iraq, Namibia, Nauru, North Korea, Myanmar, Tajikistan, Tanzania, and Yemen.  
The Convention has been widely and frequently described, particularly last year around the time 
of its 50th Anniversary, as the most important trade treaty ever created by the United Nations 
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easily be enforced (with minimal grounds for challenge) in any other of the 144 
countries.   
Can they arbitrate in Scotland? Yes, they will be able to do so under the 2009 Act.  
The UK is party to the New York Convention and the Act is already seen as modern, 
progressive, user-friendly legislation.  Why should they arbitrate in Scotland instead of 
London?  Three main reasons:  (i) legal and related costs in Scotland are 
approximately 40% lower than in London;  (ii) the Act has some innovative features 
not included in the (English) 1996 Act;  and (iii) Scotland has many advantages over 
London, including better hotels, spectacular scenery, golf, whisky, bagpipes, friendly 
people, good lawyers, and world-class venues for the Hearings.  Scotland is 
accessible, user-friendly, with a good, modern court system if it is needed, and a 
practical, hands-on reputation for ‘getting the job done’21. 
As stated above, since arbitration is a private dispute resolution process, precise data 
on volumes are hard to find.  We have calculated a figure of £250 million/year as 
being the value of international arbitration to London22.  This covers tribunal costs, 
institutional costs and the parties’ legal and other costs.  This is economic turnover, in 
real money, generated by arbitration practitioners in London. 
Taking the population ratio as between England and Scotland, this suggests a 
potential for up to £25 million in new business in Scotland, but that would be at 
London’s legal rates; applying a 40% discount to convert London to 
Edinburgh/Glasgow rates brings us back to a potential for at least £15 million of new 
international arbitration business.  Of course this will not happen overnight:  
international competition for this business is fierce, most notably the aggressive 
competition of recent years between Singapore, Hong Kong and Kuala Lumpur. 
This new business opportunity for Scotland requires zero investment by the Scottish 
Government or taxpayer. 
 
The principle of developing a set of rules based on the United Nations 
Commission on International Law (UNCITRAL) Model Law for arbitrations in 
Scotland. 
6.  As stated above, the principles, and much of the drafting, of the UNCITRAL Model 
Law have been incorporated into the Bill, much as into the 1996 Act.  However the Bill 
will repeal the Model Law as it presently applies to international arbitration in 
Scotland, a decision which might appear controversial.  In particular it might be 
argued that repeal will drive international arbitration business away from Scotland.  
We submit quite the contrary, because (i) there is almost no international arbitral 
business at present anyway, perhaps only 1 case/year (ii) there is no causal 
connection between a country’s adoption of the Model Law and its success as an 
international arbitral venue (see above) and (iii) international parties will respond 
positively (some have expressed interest already) to the availability of an effective 
arbitral venue with a sophisticated modern arbitration law and rules. 
 

 
since, without the enforceability of arbitral awards, international trade would be massively more 
risky, complex and expensive.  There is a strong analogy here with the position in Scotland. 

21  It might seem odd to insert a touristic element here, but place yourself in the position of a party to 
an arbitration faced with a choice of four weeks in Edinburgh, Glasgow or Aberdeen (on the one 
hand) or four weeks in Lagos, Riyadh, Düsseldorf or Moscow (on the other);  which would you 
choose ? 

22  In 1978 the Commercial Court Committee believed that international arbitration generated 
hundreds of millions of pounds for the English economy - see its Report on Arbitration (1978) 
Cmnd 7284, para 18. 
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The appropriateness of the designation of the Scottish Arbitration Rules (SAR) 
contained in Schedule 1 as either “mandatory” or “default”.   
7.  Arbitration is, as stated above, an inherently flexible process offering the significant 
advantage of procedures being tailored to the requirements of each case.  However, 
there are certain fundamental principles (e.g. those which flow from ‘natural justice’ or 
from ECHR Art.6 which cannot be ignored and, as a matter of public policy, are 
necessarily mandatory and this is common across the world.  It follows that there must 
be mandatory and non-mandatory (i.e. “default”) rules, the latter to apply in the 
absence of agreement to the contrary by the parties, so that if the parties agree 
nothing or do nothing, they will still acquire a complete and comprehensive set of rules 
for the conduct of their case.  However, if the parties have already agreed something 
else (except as to the mandatory rules) either by express agreement or by adoption of 
some other set of rules (e.g. ICC, LCIA or the Scottish Arbitration Code 2007), then 
that agreement will, where applicable, supersede the default rules in the SAR. 
The division mandatory/non-mandatory derives from the UNCITRAL Model Law and is 
replicated worldwide e.g. in England, Hong Kong, New Zealand and Ireland. 
The CIArb will shortly submit any revisions it recommends concerning which rules 
should be mandatory and which should be default rules.   
 
The extent to which the provisions in the Bill, particularly the Scottish 
Arbitration Rules, will ensure fairness and impartiality in the arbitration process, 
minimise the expenses of an arbitration and promote efficiency in the 
arbitration process. 
8. The Bill has numerous provisions in this regard, in part flowing from Section 1 
which states clearly:  ” The founding principles of this Act are (a) that the object of 
arbitration is to resolve disputes fairly, impartially and without unnecessary delay or 
expense, ...”.  Examples of the application of these principles include the following 
rules (all mandatory) 
8(2) An individual to whom this rule applies must, without delay, disclose to the 

parties any circumstances known to the individual (or which become known to 
the individual before the arbitration ends) which might reasonably be 
considered relevant when considering whether the individual is impartial and 
independent. 

12 The Outer House (of the Court of Session) may remove an arbitrator if 
satisfied on the application by any party (a) that the arbitrator is not impartial 
and independent23, (b) that the arbitrator has not treated the parties fairly, ...  

23(1) The tribunal must (a) be impartial and independent (b) treat the parties fairly, 
and (c) conduct the arbitration (i) without unnecessary delay, and (ii) without 
incurring unnecessary expense. 

24 The parties must ensure that the arbitration is conducted (a) without 
unnecessary delay, and (b) without incurring unnecessary expense. 

Extensive experience around the world, particularly in England, has put much flesh on 
these bones and, for example, CIArb training programmes hammer home these key 
messages.  Further, the CIArb’s “gold standard” worldwide qualification, “Chartered 
Arbitrator”, not only guarantees the effective and proper conduct of arbitrations but 
reinforces that by rigorous quality control, complaint and disciplinary procedures. 
 

 
23  Rule 74 defines “independence” 
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Other Issues Not Addressed Above 
CIArb Short-Form Rules 
9.  The Bill covers the entire spectrum of arbitrations and, at first sight, might seem 
unfriendly to small businesses and consumers.  It is, of course, essential that the Bill 
benefit the entire community at all levels and be seen as a user-friendly process, both 
domestically and internationally.  The CIArb Scottish Branch has begun drafting new 
Short-Form Rules to cover smaller arbitrations, and these will be launched in parallel 
with the Bill and will form a key element of the benefits the Bill will bring the whole 
community in Scotland. 
 
Comparison to Arbitration Act 1996 
10.  The Bill has a number of features which, we believe, improve on the 1996 Act;  
these include:   
(i) Under the Bill Ministers may by order make any provision which they consider 

appropriate for the purposes of giving full effect (subject to due parliamentary 
process) to any provision of the Bill.  This is intended to preclude the need for 
primary legislation to rectify any minor problems (including transitional matters 
and obvious absurdities or inconsistencies) that may come to light, thereby 
permitting a rapid response. 

(ii) Section 18 of the 1996 Act brings in the Court to deal with any failure of the 
appointment process but the question may be asked - with respect, what 
experience does the Judiciary have of appointing arbitrators?  Would it not be 
more logical to have an experienced arbitral appointing body sort out such 
failures?  Section 22 of the Bill creates “Arbitral Appointments Referees” 
(AARs) who will resolve such failures. 

(iii) Consistent with ECHR Article 6, the Model Law, the UNCITRAL Rules and 
extensive recent international developments, the Bill requires arbitrators to be 
independent as well as impartial; further, prospective arbitrators and 
arbitrators post-appointment are placed under a clear and continuing 
disclosure requirement concerning conflicts of interest. 

(iv) The Bill is fully consistent with the Model Law; further, the Scottish Arbitration 
Rules (SAR) are intended to be both “cutting edge” and consistent, as far as 
practicable, with the UNCITRAL Rules.  To preserve these consistencies, 
section 24 of the Bill provides that Ministers may by order modify (a) the SAR 
or (b) any other provision of the Act, in such manner as they consider 
appropriate in consequence of any amendment made to the UNCITRAL 
Model Law; it is proposed that the final draft of the Bill will add reference to the 
UNCITRAL Rules here since they are under revision at present. 

(v) Rule 25 provides an express confidentiality/privacy obligation as a default rule 
(i.e.  from which the parties can opt out), as is given in England by case law;  
the draftsmen of the 1996 Act considered this area too difficult to draft;  the 
proposed Scottish solution is novel and has been seen and warmly approved 
by international colleagues. 

These (particularly (v)) and other such features have already been noticed by the 
international community 
 
Conclusions 
11. Significant benefits to the Scottish Economy can be achieved for no outlay from 
the public purse. 
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At a time when our Courts and the public purse are under so much pressure, the time 
is right for this Bill to take its place in the armoury of dispute resolution tools available 
to commercial people, public authorities and consumers. 
At the same time, the Bill brings the law in a key area of economic activity right up to 
date (in world terms), applies to both domestic and international disputes, saves time 
and money (both private and public) in the Courts and will enhance the image of 
Scotland in the developed world.  This Bill contains the very best of modern 
international practice and will be much imitated. 
The CIArb is confident that the Committee will see the force of these arguments.  
 
CHARTERED INSTITUTE of ARBITRATORS (CIArb) 
SCOTTISH BRANCH 
6th May 2009 
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SUBMISSION FROM THE COMMERCIAL JUDGES OF THE COURT OF SESSION  
 
1. The Commercial Judges submitted a detailed Response to the Consultation on a 
draft of the Bill.  Some of the points we made have been taken up in the Bill as 
introduced into the Scottish Parliament.  For example, some of the language has been 
made more accessible (e.g. the dropping of the word “oversman”) and the Bill now 
makes it clear in section 11 (which was not the case with the earlier draft) that there is 
no right to raise legal proceedings otherwise than in accordance with the Act.  We 
welcome this.  Other points have not been accepted.  For example the Bill retains the 
proposal that “Arbitral appointments referees”, rather than the court, should make 
arbitral appointments in default of agreement between the parties, despite our 
concern that it would simply add a layer of unnecessary expense to the process.  It 
also does not take up our suggestion (at pp.3-4 of out Response) that some discretion 
whether or not to sist proceedings should be retained in the case of domestic 
arbitration1.  Such matters reflect a deliberate policy choice by the sponsors of the Bill 
in light of other representations, and we do not think that we should seek to address 
this point further. 
 
2. We remain enthusiastic in our support of the Bill, which should put arbitration in 
Scotland on a more secure and up-to-date footing and provide the framework within 
which arbitration in Scotland could flourish.  That said, as the proposers of the Bill 
recognise, the Bill alone will not increase the use of arbitration in Scotland either by 
domestic users or by parties who presently arbitrate elsewhere. 
 
3. Notwithstanding the above, there are some provisions of the Bill which we consider 
call for comment.  We list them below: 
 
4. One of the aims of the Bill, as is said in para.27 of the Policy Memorandum 
accompanying publication of the Bill, is to  

“put the vast majority of the general Scots law of arbitration into a         single 
statute. … replace most of the few existing statutory provisions relative to 
arbitration in Scotland and codify and aim to improve the existing law, both 
common law and statutory.  In future anyone in Scotland, or seeking to do 
business in Scotland, should be able to access relatively easily the principles 
and rules governing the law of arbitration in Scotland in language which can be 
readily understood.” 
This is clearly to be welcomed.  However, para.75 of the Policy Memorandum 
states (as is the case) that sections 85-87 of the UK Arbitration Act 1996 
continue to apply to arbitration in Scotland.  These are the only sections of that 

 
1 We suggested that “there may be something to be said for giving the court some discretion in the case of 
domestic arbitration.  We can think of a number of situations in which it might be undesirable to sist a cause.  For 
example, in construction disputes there are frequently a number of interrelated contracts and disputes.  If the 
disputes are raised in court, they are often conveniently conjoined or at least heard together, to avoid duplication of 
expense and the risk of inconsistent fact findings.  However, it may be that only one of the contracts contains an 
arbitration clause.  A mandatory sist in the case of a claim under that contract would prevent this efficient disposal 
of the whole dispute.  There may be other situations where it might be argued that a sist is undesirable, for 
example where it is clear that arbitration is being insisted upon solely for purposes of delay.  We note that for 
England and Wales, s.86 of the Arbitration Act 1996 reserves to the court discretion to refuse to stay an action for 
domestic arbitration if there are “sufficient grounds for not requiring the parties to abide by the arbitration 
agreement”.  Examples are given in s.86(3).  Although ultimately the matter is one of policy, we think it should be 
for consideration whether a similar distinction between international and domestic arbitration should be made in 
Scotland.” 
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Act which have any application to Scotland and may well be overlooked by 
persons seeking to know the law relating to arbitration in Scotland.  We 
consider that greater clarity would be achieved by re-enacting them as part of 
the new Arbitration (Scotland) Bill. 

 
5. We expressed some concerns in our earlier Response about the legislative 

technique in section 6 of the Bill, which says that the Scottish Arbitration Rules “are 
to govern every arbitration seated in Scotland”.  This is followed by the identification 
of Mandatory and Default rules in sections 7 and 8.  We were concerned that this 
wording did not make it clear that the rules operated as part of the general 
domestic law, rather than (as had been suggested in para.17 of the Consultation 
paper) as implied terms of the arbitration agreement.  This matters, because many 
of the provisions giving powers to the court are included in the rules rather than in 
sections of the Bill.  Para.80 of the Policy Memorandum says that in the view of the 
proposers the wording used in sections 6-8 is sufficient to make the rules part of 
the substantive law, but we have our doubts.  Our concern is addressed to some 
extent by section 11, which is new, but any doubt on the matter could easily be 
resolved by altering s.11(1) so that it provides: 

“(1) ... Legal proceedings are competent in respect of 
 (a) … 
 (b) … 
to the extent that they are provided for in the Scottish Arbitration Rules (in so 
far as they apply to that arbitration) or in any other provision of this Act, but 
not otherwise.” 

 
6. Section 13 of the Bill is new.  It provides for anonymity in legal proceedings.  

Subsection (1) states: 
“Where an arbitration is the subject of legal proceedings, the identity of a party 
in the arbitration must not be disclosed outwith the court— 
(a) by the court, or 
(b) in any report of the proceedings.” 

There are qualifications to (b) in subsection (2), but no qualifications to the 
prohibition on disclosure by the court.  This would appear to mean that any 
Opinion issued in respect of an arbitration challenge would have to be 
anonymised (i.e. “X against Y”).  Can this really have been intended for all cases?  
Although this regularly occurs for good reason in, for example, children cases, in 
other cases it would appear to conflict with principles of open justice to which the 
courts now strive to adhere.  We are aware that, in the English courts, judgments 
on arbitration appeals name the parties and are reported under the names of the 
parties.  We would also question whether it is realistic in the commercial world to 
suppose that the identity of the parties to a dispute will not be gleaned, by those 
interested, from the facts of the case narrated in an Opinion, even where the 
parties are not named.  Further, in so far as the prohibition applies to any report of 
the proceedings, this would appear to apply to a Law Report in Session Cases or 
the SLT, SCCR etc. and to raise the same difficulties.  We would suggest that the 
position be re-considered and/or clarified.  

 
7. Section 14 of the Bill applies to statutory arbitrations.  These are defined in 

section 14(1).  Section 14(4) provides that “every statutory arbitration is to be 
taken to be seated in Scotland”.  The consequence is that, unless excluded or 
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inconsistent, the Scottish Arbitration Rules apply.  On the face of it the provisions 
of clause 14(4) appear to apply to every statutory arbitration, including, for 
example, one held in England between English parties and wholly unrelated to 
Scotland.  We do not think that this can have been intended.  We would suggest 
that either the definition of “statutory arbitration” in section 14(1), or the terms of 
section 14(4), be amended so as to make it clear that the section and the Rules 
apply only to statutory arbitrations held in Scotland or held under the provisions of 
enactments relating to Scotland.  

 
8. We are troubled by the concept, referred to in Rules 9 and 10 of the Scottish 

Arbitration Rules, of the tribunal revoking the appointment of an arbitrator.  On the 
face of it, in a three arbitrator case, party A could apply to the tribunal objecting to 
the arbitrator appointed by party B.  This might be either before or after the two of 
them had appointed a third arbitrator.  In the case of such a challenge before they 
had appointed a third arbitrator, the tribunal might find itself split and therefore 
unable to reach a decision.  In such a case, in terms of Rule 10(4), the 
appointment of B’s arbitrator would be revoked.  There is scope for mischief in 
these provisions.  Further, it is surely invidious to ask another member of the 
tribunal to remove a co-appointee for bias or unfairness.  Surely the proper course 
would be to leave these matters to the court, which has the default power in any 
event under Rules 12-14. 

 
9. Rule 29 of the Scottish Arbitration Rules attempts to address the question of what 

is to happen where the tribunal cannot reach a decision by unanimity or by a 
majority.  Rule 29(2)(a) provides for the decision to be made by the arbitrator 
nominated to chair the tribunal.  Rule 29(2)(b) deals with the case where no 
person has been nominated to chair the tribunal.  In that case the decision is to be 
made by an umpire appointed by the tribunal (if they can agree) or by an arbitral 
appointments referee (if they cannot).  This does not seem sensible or cost 
effective.  Why bring another person in, who might have to acquaint himself with 
all the facts of the case, rehear submissions, etc.?  Will the umpire, once 
appointed, withdraw when the decision has been made, or will he remain in place, 
though “in the wings”?  Surely the more sensible course is to stipulate that in the 
absence of agreement as to who is to chair the tribunal, it shall be the arbitrator 
last appointed – in the case of a tribunal of three, which is likely to be the norm, if 
the tribunal goes beyond a single arbitrator, that is the natural choice, since that 
will be the arbitrator appointed by the two party-appointed arbitrators.  That would 
avoid the need for the introduction of an umpire. 

 
10. Rule 46(2) allows the tribunal to award compound interest.  Rule 47, however, 

states that the tribunal’s award may not grant a remedy or award interest which 
the Court of Session would be unable to grant in deciding the same dispute in the 
same way.  If Rule 46 is intended to refer to compound interest permitted by the 
contract, the provision is unnecessary.  If it is intended to give the tribunal 
additional powers as regards interest apart from those conferred by the contract, it 
does not seem to succeed, since the Court of Session has no power (apart form 
where the contract so provides) to award compound interest.  We consider that 
these provisions require clarification. 

 
11. We have no other specific comments on the Act or proposals for evidence before 
      the Parliamentary Committee at Stage 1 
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12. Our views have also been sought on one additional matter raised in a letter from 
      Hamish Goodall of the Scottish Government dated 30 March 2009. He asks this: 

 “We understand that at present a stated or special case on a decision of an 
arbiter can be made to the Court of Session on a point of foreign law.  The Bill 
as drafted adopts the approach of restricting appeals for error of law to Scots 
law in line with the Bill policy of keeping appeal opportunities limited, but we 
would welcome the views of the Lord President and the Court more widely.” 

 
13. We were not aware that at present a stated or special case can be made to the 

Court of Session on a point of foreign law.  Section 3 of the Administration of 
Justice (Scotland) Act 1972 allows the tribunal to state a case for the opinion of 
the court “on any question of law arising in the arbitration”.  Foreign law is treated 
as a question of fact in the Scottish Courts and would therefore not give rise to a 
question of law:  see, as regards the identical point in England under the 
Arbitration Act then in force, SAIL v. Hind Metals [1984] 1 Lloyd’s Rep. 405, at 408 
col.1 and 409 col.2.  We would not have thought that there should be a right of 
appeal under the new Act, when it comes into force, on points of foreign law. 

 
14. Our only qualification is this, and it is really a matter on which a policy decision 

has to be taken.  One of the stated aims of the Bill is to encourage people to come 
to Scotland to arbitrate, who might otherwise arbitrate in London or elsewhere.  It 
is envisaged that parties to an English law contract might, if the new Act is a 
success, wish to arbitrate in Scotland.  They can do so confident in the knowledge 
that on contractual matters Scottish and English law is very similar.  But would 
they wish to come to arbitrate in Scotland under an English law contract if their 
rights of appeal were constrained by the fact that any question of law was 
technically one of English law and therefore not susceptible of the same rights of 
appeal as they might have enjoyed had the arbitration taken place in London?  
We do not know the answer to this.  If it were thought that that was a material 
consideration, it might be possible to stipulate that, for the purpose of the 
provisions of the Bill providing for a right of appeal to the court for error of law, all 
questions of English law should be treated as questions of law, not fact.  But we 
are not much attracted to this idea. 

 
15. The Lord President has seen this submission and approves of and supports the 

views expressed herein. 
 
Lord President, Commercial Judges 
Court of Session 
13 May 2009 
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SUBMISSION FROM CONSUMER FOCUS SCOTLAND 
 
1. Consumer Focus Scotland started work on 1 October 2008. Consumer 
Focus Scotland was formed through the merger of three organisations – the 
Scottish Consumer Council, energywatch Scotland, and Postwatch Scotland.  
 
2. We work to secure a fair deal for consumers in both private markets and 
public services, by promoting fairer markets, greater value for money, and 
improved customer service. While producers of goods and services are 
usually well-organised and articulate when protecting their own interests, 
individual consumers very often are not. The people whose interests we 
represent are consumers of all kinds: they may be patients, tenants, parents, 
solicitors’ clients, public transport users, or shoppers in a supermarket. 
 
3. We have a commitment to work on behalf of vulnerable consumers, 
particularly in the energy and post sectors, and a duty to work on issues of 
sustainable development. 
 
4. The Scottish Consumer Council (SCC), one of Consumer Focus Scotland’s 
predecessor bodies, had a longstanding interest in ensuring that consumers 
who become involved in disputes have access to appropriate and affordable 
means of resolving them, and we continue to work towards this aim. We are 
particularly interested in the potential benefits to consumers of alternative 
dispute resolution, including mediation and arbitration. While most people 
agree that the courts are an important way for people to enforce their rights, 
on the whole those involved in disputes are more interested in finding a 
resolution to their problem or obtaining compensation for harm or loss than 
enforcing their legal rights.1  We also know that people would generally prefer 
to avoid becoming involved in legal and court processes. 
 
5. They are apprehensive about involvement with lawyers and also the 
potential costs, formality, delay and trauma they associate with legal 
processes.2

 
6. While our main focus to date has been on the benefits of mediation, we 
believe that the increased availability of a variety of alternative methods of 
dispute resolution, including arbitration, would be an important step towards 
achieving better access to justice for consumers in Scotland. 
 
7. We welcome the Arbitration (Scotland) Bill, which will clarify and codify the 
law of Scotland in this area, bringing it into line with that in England and 
Wales, encouraging Scottish businesses to have their disputes arbitrated in 
Scotland rather than in other jurisdictions, and reducing the costs involved. 
We do not, however, intend to respond in detail to the provisions contained 
within the Bill, as the Bill’s main focus is on dealing with commercial disputes, 
rather than those involving consumers.  

 
1 Paths to Justice Scotland: what people in Scotland do and think about going to law, Hazel 
Genn and Alan Paterson, Oxford University Press, 2001 
2 See Note 1  
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8. We understand that the Bill does not expressly encompass consumer 
arbitration schemes because consumer protection is reserved to the UK 
parliament. Such schemes have an important contribution to make to the civil 
justice system in Scotland, however, and we are keen to see existing 
consumer arbitration schemes used by Scottish consumers more than at 
present. The Chartered Institute of Arbitrators, through its Independent 
Dispute Resolution Services, provides a wide range of arbitration and 
adjudication services for business to consumer (including small business) 
disputes, which cover the whole of the UK. These are largely sector-specific, 
such as the ABTA scheme for package holidays, the Motor Industry Code of 
Practice and Repair scheme and the scheme governing disputes between 
surveyors and their clients. 
 
9. While it may not always be the best option - it may be less flexible than 
mediation in terms of the outcomes it can achieve, for example, and some 
schemes can be relatively expensive – arbitration can offer an accessible, 
quick and low cost means of dispute resolution to consumers in appropriate 
cases.  
 
10. It is important that any scheme aimed at consumers is as straightforward, 
quick and low cost as possible. We welcome the Bill’s recognition that such 
principles are also important in commercial litigation. Most of the existing 
consumer schemes are provided free of charge or at low cost to the 
consumer. These schemes are mainly used by people in England and Wales 
at present. It is thought that consumer awareness of these schemes is 
generally low in Scotland, and the Chartered Institute of Arbitrators is looking 
at ways of raising awareness in Scotland, which we support. In our response 
to the Scottish Government consultation, we suggested that the Scottish 
Government should consider how consumers in Scotland might be 
encouraged to use consumer arbitration schemes to resolve their disputes, 
and we would be happy to be involved in any discussions on this. It is critical, 
however, that current protections, such as those contained in sections 89 to 
91 of the Arbitration Act 1996 and the Unfair Terms in Consumer Contract 
Regulations 1999 protecting consumers against low-value consumer 
arbitration clauses, be maintained.  
 
11. While the main focus of the Bill is on commercial disputes, we very much 
welcome it as an important step towards a culture within which the courts are 
viewed as a last resort, as recommended by the SCC’s Civil Justice Advisory 
Group chaired by Lord Coulsfield in its 2006 report.3

 
I hope that these comments are helpful.  
Martyn Evans 
 
Director 
14 May 2009 

 
3 The Civil Justice System in Scotland – a case for review?: the final report of the Civil Justice 
Advisory Group, published by the Scottish Consumer Council, November 2005. 
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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 
 
1. The Law Society of Scotland welcomes the introduction of the Arbitration 
(Scotland) Bill, which is a progressive step towards very welcome reform of 
the current law of arbitration in Scotland.  
 
2. The Society fully supports the object of the Bill in helping to promote 
arbitration, both from within and outwith Scotland, by effecting procedural 
changes to cure long-standing weaknesses in the common law powers of the 
arbitrator and to make improvements to eliminate other perceived defects. We 
wish to make the following comments and suggestions and may wish to 
submit amendments at a later stage.  

General Comments 
 
3. The Society approves of the approach of the Bill to include founding 
principles provisions about Arbitration Agreements and the Scottish Arbitration 
Rules. The Society believes that the Bill would be enhanced if it introduced a 
self-contained, all-embracing code of arbitration. This would achieve 
accessibility and simplicity. However, a number of issues remain and these 
are addressed below. 
 
Section 13 Anonymity in legal proceedings 
 
4. The Society agrees with the terms of section 13. It is appropriate that, in 
arbitrations, privacy is respected. Section 13 (2) states that disclosure is to be 
“treated as a breach of an obligation of confidence”. The Society is of the view 
that any such breach should be expressly actionable. It is suggested that the 
question of anonymity needs to be further considered in relation to 
enforcement proceedings. 
 
Sections 15 Power to adapt enactments providing for statutory arbitration; 
22 Arbitral appointments referee; and 24 Amendments to UNCITRAL Model 
Law or New York Convention 
 
5. These provisions provide powers for Ministers to make certain orders. The 
Society suggests that the Bill should be amended to include an obligation to 
consult with interested parties in creating such orders. 

Section 17 – Recognition and enforcement of New York Convention awards  
 
6. This section demonstrates that the Bill is dealing with separate markets for 
arbitration – domestic arbitrations (predominantly in the construction industry); 
and international arbitration. The Society welcomes the focus which this 
provision gives to international arbitration and the capacity of the Scottish 
Legal System to respond to the needs of the international business 
community for arbitrations. The Society believes that rules for international 
arbitration must demonstrate simplicity and compatibility.  
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Section 27 (and Schedule 2) – Repeals  
 
7. In its response to the Scottish Government’s consultation on the Arbitration 
(Scotland) Bill, the Society expressed concerns about removing the 
internationally recognised UNCITRAL Model Law, which was enacted in 
Scotland by the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990. 
The Law Society believes that parties to arbitration should be permitted the 
option of applying the UNCITRAL Model Law if they so wish. 

Section 33 – Commencement – Retrospective Effect 
 
8. The Society is concerned that the Bill may have retrospective effect by 
applying to arbitrations under contracts which contain arbitration clauses 
where those contracts were entered into prior to commencement of the Act.  
 
9. The Society believes that the provisions should only apply to agreements to 
arbitrate entered into after the coming into force of the Act, which would allow 
parties to have the choice of whether or not to arbitrate based on the new 
regime and this should be made clear in the Bill. There has to be clarity about 
ongoing arbitrations and the application of the Bill to them. Transitional 
provisions may be necessary. 
 
10. The principal reason for the concern about retrospective effect is that it is 
common for many contracts such as construction contracts to contain 
arbitration clauses which will apply in the event that a dispute arises under 
those contracts at some point in the future. Disputes may of course arise 
many years after the parties have concluded such a contract.  Many such 
contracts will exist at present.  Legislation with retrospective effect may be 
challenged in certain circumstances and the potential for this should be 
avoided. 
 
11. The Society suggests that the Bill should be amended to clearly indicate 
that the provisions would apply only to agreements to arbitrate entered into 
after the coming into force of the Act. It should, however, be available to 
parties who made an agreement to arbitrate prior to commencement, to opt in 
to the new rules.  This would better preserve the current nature of arbitration 
as an option parties may choose in the mediation of their disputes.  

Rule 40 – Referral of point of law 
 
12. It has always been the case that Scottish arbiters (arbitrators) deal with 
questions of law and fact.  Rule 40 allows for any points of Scots law arising 
during the arbitration in the arbitration to be referred to the Court before the 
decree arbitral. Whilst the Society agrees that a mechanism must be in place 
to allow challenge of a decision based on legal error, as below, the correct 
approach is for the arbitrator to deal with all legal questions in the first 
instance, to avoid undermining the arbitration process. Rule 40 will encourage 
reference to Court on points of law, which will (a) increase pressure on the 
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Courts and (b) allow the possibility of undesirable parallel processes of 
arbitration and Court proceedings.   

Rule 45 – Remedies available to tribunal 
 
13. The Society believes that these provisions are an opportunity to rectify 
one of the major deficiencies in the current common law, but that further 
amendment is required in order to achieve this. 
 
14. The Scots common law of arbitration traditionally does not allow an 
arbitrator to have the power to assess and award damages. This means that, 
where there is no express power in an arbitration agreement for an arbitrator 
to award damages, the claiming party will have to go to Court to make a claim 
in damages. The defending party can force the claiming party to arbitrate the 
other claims that are not for damages and deny an alternative claim in 
damages in the arbitration. This can lead to an undesirable multiplicity of 
proceedings. 
 
15. Rule 45 potentially confers appropriate powers on the arbitrator to avoid 
this. Rule 45 is, however, a default rule, which will apply unless the 
contracting parties remove it. In practice, it is often the case that one party 
has a commercial negotiating advantage and may seek to delete the power to 
award damages, if there is any perceived tactical or commercial reason to do 
so. 
 
16. The Society therefore suggests that there is a need for a clear and 
express power on the part of the arbitrator to assess and award damages, 
and that this should not be left to default rules that can be altered. Given the 
significant difficulties to which the common law rule has given rise in Scotland, 
in our view, this matter is important enough to be included in the mandatory 
rules and the Bill should be amended accordingly.  

Rule 46 – Interest 
 
17. Under Scots common law, an arbitrator has no power to award interest 
from a date before the date of the decree arbitral. The Society suggests that 
this does not meet modern commercial needs. Rule 46 seeks to address this 
by allowing the arbitrator to award interest, however it is a default rule and 
could be deleted for similar reasons to those cited above in relation to 
damages. 
 
18. The Society therefore suggests that Rule 46 or a revised version of it 
should be a mandatory, rather than a default rule, which would allow the 
arbitrator always to award some interest from an appropriate date before the 
date of the decree arbitral (the date the sum was due), until the date of 
payment.   
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Rule 50 – Provisional awards 
 
19. The Society believes that the term in the Bill, “provisional awards”, 
appears to cover, among other things, what are currently known as ‘interim 
awards’.  
 
20. Interim awards are one of the most controversial areas in dispute 
resolution, where the Courts have developed very complex rules to ensure 
that they are granted only in appropriate circumstances before the final award. 
The Bill does not contain equivalent rules and the Society believes that the 
legislation must be made clearer in this regard, drawing clear distinctions 
between interim, part and terminating awards.  The Society believes that 
unless this is addressed it will prove to be a major disincentive for many 
possible users of arbitration. 
 
21. The Society suggests amending the Bill so that provisional awards come 
under the default, rather than mandatory rules. 

Rule 51 – Part awards 
 
22. Part awards can be used to deal with some of the matters in a dispute on 
a final basis – in some cases this can lead to a speedier, fairer and final 
determination of unconnected elements of a dispute.  
 
23. The Society suggests that the Bill should be amended so that the power to 
make part awards in appropriate circumstances is included in the mandatory 
rules, rather than in the default rules.  

Rule 67 – Challenging an award: legal error 
 
24. The Society accepts the need for judicial control to avoid this process 
being abused in inappropriate circumstances but it believes that the 
mechanism for challenging an award on grounds of legal error should be 
made clearer and simpler.  The Society believes that unless this is addressed 
it will lead to difficulties and it will prove to be a major disincentive for many 
possible users of arbitration. 
 
25. We suggest that on the rare occasions when a party might seek to 
challenge an award based on legal error, the Bill should be amended to 
include a simpler rule, under which, where the Court is satisfied that there is a 
real issue, an error of law can be referred to a judge of the Commercial Court 
in the Outer House of the Court of Session. The matter could be dealt with 
under the expedited procedure available there, with an appeal only to the 
Inner House at the discretion of the judge concerned. 
 
The Law Society of Scotland 
19 May 2009 
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SUBMISSION FROM THE ROYAL INSTITUTION OF CHARTERED 
SURVEYORS (RICS) 
 
1. A global organisation, the Royal Institution of Chartered Surveyors (RICS) 
is the principal body representing professionals employed in the land, 
property and construction sectors.  In Scotland, we represent over 10,000 
members comprising chartered surveyors (MRICS or FRICS), technical 
surveyors (AssocRICS), trainees and students.  Our members practise in 
sixteen land, property and construction markets and are employed in private 
practice, central and local government, public agencies, academic institutions, 
business organisations and non-governmental organisations.   
 
2. As part of its Royal Charter, RICS has a commitment to provide advice to 
the government[s] of the day and, in doing so, has an obligation to bear in 
mind the public interest as well as the interests of its members. RICS 
Scotland is therefore in a unique position to provide a balanced, apolitical 
perspective on issues of importance to the land, property and construction 
sectors. 
 
3. RICS Scotland’s Dispute Resolution Service (DRS) retains information on 
specialist problem-solvers around the country, and is able to respond to 
enquiries concerning all types of dispute involving property (both residential 
and commercial).  
 
4. Arbitration is used by chartered surveyors to settle disputes with regard to 
the rent review values of commercial properties in Scotland and to settle legal, 
technical and commercial disputes within the construction industry.  Currently 
RICS Scotland process around 500 applications for rent review arbitration in a 
year and is the biggest appointing body in Scotland. 
 
5. RICS Scotland recently attended the ‘conversation’ meeting with the 
Minister, Jim Mather, and we found this to be a beneficial way to interact with 
the government and to debate more fully the fundamentals of the proposed 
bill.  
 
6. On the whole, RICS Scotland is broadly supportive of the bill and we wish 
to make no further additional comments.  
 
 
Sarah J Speirs 
Head of Communications 
RICS 
14 May 2009 
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SUBMISSION FROM THE SCOTTISH COUNCIL FOR INTERNATIONAL 
ARBITRATION 
 
1. The Scottish Council for International Arbitration has been urging reform of 
the Scottish law of arbitration many years, and has welcomed the decision of 
the present government to introduce an Arbitration Bill. The Council 
participated in the consultation process which preceded the introduction of the 
present Bill, and has had the opportunity, for which it is grateful, to meet with 
Mr. Fergus Ewing and others who have been concerned in the preparation of 
the bill from the government side. Regrettably, however, the members of the 
Council are convinced that the Bill in its present form will not achieve at least 
one of the objectives which they consider vitally important and which, it is 
understood, the government also regards as of major significance, that is to 
equip Scotland with a system of arbitration law which is capable of attracting 
international arbitration business and playing a part in presenting Scotland as 
a modern environment for international business generally. The Council would 
therefore request an opportunity to give oral evidence to the Committee 
considering the Bill in order to explain its anxieties. 
 
2. Very briefly, the principal reason for anxiety is as follows. The Law Reform 
(Miscellaneous Provisions) Act 1990 adopted the Model Law on International 
Commercial Arbitration, known as UNCITRAL, as the law of Scotland applying 
to international arbitrations. The Model Law was prepared under the auspices 
of the UN and, as its name implies, provides a code for the conduct of 
international arbitrations. This code has been adopted in more than sixty 
jurisdictions worldwide, and will be familiar to anyone involved in international 
commerce. Since 1990, it has provided the framework for international 
arbitrations in Scotland. The Bill, however, proposes to repeal the relevant 
part of the 1990 Act, the effect of which will be that the provisions which the 
Bill makes for Scottish arbitrations will apply also to international arbitrations 
under Scots law. The only positive reason suggested for this change is to 
achieve simplicity and avoid confusion. There is, however, no reason 
whatever to think that the existence of special provision for international 
arbitrations has caused the slightest confusion or difficulty for anyone, 
whether concerned in international or in Scottish arbitrations. If the law is 
changed in the way proposed, the result will be to discourage international 
business from coming to Scotland. It must be understood that the international 
environment is very competitive indeed. Many jurisdictions have set up 
arbitration centres, often extensively funded by governments, and are anxious 
to advertise their expertise. Any parties who might consider arbitrating in 
Scotland are much more likely to do so if they can be assured that the rules 
which will be applied are those with which they are already familiar, and that 
they do not have to come to terms with new rules, even if those rules might in 
themselves be acceptable. The repeal of the Model Law will therefore be 
really damaging to the prospects of success in one major objective of the Bill, 
and the Council hopes that it may be permitted to elaborate on this 
disadvantage in oral evidence. 
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3. The Council has also a number of suggestions for technical improvements 
in the provisions of the Bill, which will be submitted in writing, and would be 
prepared to deal with any other aspect of the Bill on which the Committee 
might invite comments.  
 
Peter Anderson 
Secretary 
15 May 2009 
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SUBMISSION FROM THE SOCIETY OF MOTOR MANUFACTURERS AND 
TRADERS LTD 
 
1. Our subsidiary, Motor Codes Ltd, incorporates arbitration within our self 
regulatory process to support and facilitate the resolution of disputes between 
consumers and businesses, under our New Car Code and the motor industry’s 
Service & Repair Code. The arbitration offered is in accordance with the 
Arbitration Act 1996. 
 
2. Details of our Codes and how arbitration is used are available at 
http://www.motorindustrycodes.co.uk
 
3. Therefore we would support the introduction of equivalent legislation to facilitate 
the development of low cost qualitative dispute resolution in Scotland. 
 
4. You may be interested in these statistics: 
 
New Car Code Statistics 
     Total  Total  Total 
     Contracts Contracts Contracts 
     2006  2007  2008 
Total Contacts (Calls: Letters, 
Emails)    4315  3871  4038 
Conciliation Cases     353    342    527 
Arbitration Cases         4        9      16 
 
2006 Arbitration Cases 
 
Outcome    2 of the 4 Claimants Successful 
Rewards    £1,330.00 
     £5,500.00 
 
2007 Arbitration Cases 
 
Outcome    2 of the 9 Claimants Successful 
Rewards    £1,944.70 
     £375.00 
 
2008 Arbitration Cases 
 
Outcome 3 of the 16 Claimants Successful – Cases still 

ongoing  
Outcome    £523.34 
     £1,680.00 
     £1,495.00 

 
5. This Code launched in August 2008 and has two active cases referred for 
arbitration (in March) as yet undecided. 
 
Seftton Samuels, Company Secretary & Head of Legal, 13 May 2009 
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ANNEXE D: ORAL EVIDENCE 

16th Meeting, 2009 (Session 3), Wednesday 20 May 2009 
 
Oral Evidence

Graham Fisher, Solicitor, Scottish Government; 
Hamish Goodall, Bill Team Manager, Scottish Government; 
Alison Dewar, Bill Team, Scottish Government. 

 
Supplementary Evidence

The Scottish Government. 
 

 
17th Meeting, 2009 (Session 3), Wednesday 27 May 2009 
 
Written Evidence
The Chartered Institute of Arbitrators (CIArb) Scottish Branch. 
 
Oral Evidence

Hew R. Dundas FCIArb, Chartered Arbitrator, President, Chartered Institute 
of Arbitrators (2007);  
John Campbell QC FCIArb, President, Chartered Institute of Arbitrators 2009; 
Neil Kelly, Representative of the Law Society of Scotland; 
Robert Howie QC, and Garry Borland, Advocate, Faculty of Advocates; 
Richard N.M. Anderson, Arbitrator; 
Professor Fraser Davidson, Professor of Law, University of Stirling; 
Brian Reeves, Dispute Resolution professional member representing the 
Royal Institution of Chartered Surveyors Scotland. 

 
Supplementary Evidence

The Faculty of Advocates; 
The Law Society of Scotland; 
The Scottish Government 

 
18th Meeting, 2009 (Session 3), Wednesday 3 June 2009 
 
Oral Evidence

Jim Mather, Minister for Enterprise, Energy and Tourism; 
Graham Fisher, Solicitor, Scottish Government; 
Hamish Goodall, Bill Team Manager, Scottish Government. 
 

Supplementary Evidence
The Scottish Government 
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Arbitration (Scotland) Bill:  
Stage 1 

The Convener: Item 2 is consideration of the 
Arbitration (Scotland) Bill at stage 1. With us today 
we have members of the Scottish Government‟s 
bill team, who will explain the background to the 
bill and the policies that are being proposed. I 
invite them to introduce themselves. Hamish 
Goodall will then make a brief opening statement. 

Hamish Goodall (Scottish Government 
Constitution, Law and Courts Directorate): I am 
the bill team manager. 

Graham Fisher (Scottish Government Legal 
Directorate): I am from the Scottish Government 
legal directorate. 

Alison Dewar (Scottish Government 
Constitution, Law and Courts Directorate): I am 
from the bill team. 

Hamish Goodall: I start by putting the bill into 
context. Ministers‟ key priority is to develop and 
enhance sustainable economic growth in order to 
generate wealth and prosperity in Scotland. They 
want to make Scotland a good place in which to 
do business. Any country with thriving economic 
activity or aspirations to increase its economic 
activity also requires efficient, affordable and just 
systems for dispute resolution. 

Firms might trade and transact with each other 
to their mutual benefit and profit, sometimes for 
many years, before some incident or change of 
circumstances causes them to disagree. In the 
interests of continuing and increasing economic 
growth, Scotland needs the means to facilitate the 
speedy and effective resolution of those disputes 
at a cost that is economically viable. Arbitration is 
one of those methods. 

Arbitration is a private form of dispute resolution, 
outside the public civil courts, in which one or 
more arbitrators give a binding ruling on a dispute 
that the parties to the dispute have agreed to refer 
for decision. In choosing arbitration, parties give 
up their right to go to court, and any court 
proceedings arising from the dispute are 
suspended. Arbitration therefore complements 
other forms of alternative dispute resolution, such 
as mediation. 

In times gone by—particularly in the 19th and 
early 20th centuries—arbitration was the method of 
dispute resolution of choice in Scottish commerce. 
The popularity of arbitration has, however, been 
eroded in more recent years, partly as a result of 
the unsatisfactory state of the law, and also 
because of the recent success of adjudication in 
the construction sector. 
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However, arbitration has a number of 
advantages over court proceedings, which 
explains its greater use in Scotland previously and 
its increasing popularity in other parts of the world. 

The first advantage is the fact that the 
arbitrator‟s decision or award is final and binding, 
without further court hearings on the issues. 

The second advantage is that the binding nature 
of the outcome may offer attractions over other 
forms of alternative dispute resolution such as 
mediation, which is not binding unless the parties 
so agree. 

The third advantage is that arbitration is a 
private means of dispute resolution. That is 
another major advantage to commercial parties 
who might not want the nature of their dispute, or 
any sensitive commercial information, debated 
openly in the courts. 

The fourth advantage is that the parties can 
choose their arbitrator, which is not possible in the 
courts. If a technical expert is appointed as 
arbitrator, that might reduce the need to lead 
technical evidence, which means that arbitration 
can be quick, cost effective and efficient. 

The fifth advantage is that the arbitration 
process can provide flexible procedures because it 
is privately funded and initiated and because it is 
within the parties‟ control, which means that the 
location, timing and other arrangements can be 
planned to suit their particular needs. 

The sixth advantage is that an award may be 
enforced like a court decree. For foreign awards 
from countries that have ratified the New York 
Convention on the Recognition and Enforcement 
of Arbitral Awards, agreements and awards that 
have been made in other countries will be 
recognised with no need for further substantive 
review. Thus, arbitration offers major advantages 
to those engaged in international or cross-border 
trade. 

At present, the unsatisfactory state of the law on 
arbitration makes Scotland an unattractive place in 
which to use arbitration. Domestic arbitration law 
currently derives primarily from case law that is 
neither clear nor readily accessible and which has 
gaps. For example, there is at present no implied 
power for an arbitrator to award damages or 
interest. Further, current Scots law does not reflect 
modern practice in arbitration. The absence of a 
modernised, codified law is therefore a real 
drawback to the use of arbitration in Scotland. 

The bill puts the majority of the general Scots 
law of arbitration into a single statute. It replaces 
most of the few existing statutory provisions on 
arbitration in Scotland, and restates and codifies 
the existing law, both common and statutory. In 
future, anyone in Scotland, or seeking to do 

business in Scotland, will be able to access 
relatively easily the principles and rules governing 
the law of arbitration in Scotland in language that 
can be readily understood. That will bring Scotland 
into line with the rest of western Europe and major 
commercial countries in the rest of the world. 

The primary objectives of the bill are to clarify 
and consolidate Scottish arbitration law, filling in 
gaps where those exist; provide a statutory 
framework for arbitrations that will operate in the 
absence of agreement to the contrary—although 
some elements will be mandatory, as with the 
United Kingdom Arbitration Act 1996—which will 
provide a guide for arbitrators and parties alike; 
ensure fairness and impartiality in the process; 
and minimise expense and ensure that the 
process is efficient. 

In relation to the last point, rules 23 and 24 of 
the Scottish arbitration rules in schedule 1 to the 
bill impose an explicit mandatory duty on the 
arbitrator and the parties to a dispute to conduct 
the arbitration without unnecessary delay and 
without unnecessary expense. That is designed to 
address the criticism that arbitration has been too 
slow. 

The approach to arbitration that is taken in the 
bill aims to be consistent with that in the rest of the 
UK, where appropriate. The bill is similar in 
approach to the Arbitration Act 1996 but is 
considered by the Scottish branch of the 
Chartered Institute of Arbitrators to be superior to 
the 1996 act in a number of respects. Ministers 
intend that the same rules will apply in principle to 
domestic, cross-border and international 
arbitrations whose seat is in Scotland—in other 
words, those arbitrations that are governed by the 
Scots law of arbitration. 

Members will see from a glance at the bill that 
the Scottish arbitration rules that govern the 
conduct of arbitration are set out together in 
schedule 1. Having the procedural rules together 
in one place is designed to be user friendly for 
arbitrators and other users of the legislation. That 
approach was welcomed by a strong majority of 
respondees to the consultation, including working 
arbitrators and those in the wider business world. 

The use of arbitration is increasing in other parts 
of the world, but it will obviously have to prove its 
worth to potential users in Scotland. To a large 
extent, the success or otherwise of the bill rests 
not just on its detailed provisions, although they 
are obviously essential, but on, first, how 
arbitration is marketed by those who wish to offer 
arbitral services and, secondly, the extent to which 
potential customers can be attracted. In the 
commercial sphere in particular, customers will be 
attracted if there are sound economic reasons for 
using arbitration rather than another method of 
dispute resolution. 
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Ministers believe that such economic arguments 
exist, but arbitration undoubtedly starts from a low 
base. The Chartered Institute of Arbitrators 
estimates that there are around 300 arbitrations in 
Scotland per annum. Of those, 250 are likely to be 
consumer arbitrations, with commercial 
arbitrations making up the remainder. The Royal 
Institution of Chartered Surveyors has indicated 
that its members conduct around 180 commercial 
rent reviews per annum as arbitrations, so that 
figure should be added to the CIArb‟s figure of 
300. However, those are not high numbers, so 
there appears to be huge scope for increasing 
arbitration work in Scotland. 

We understand that the CIA intends to 
undertake a major marketing exercise if the bill is 
passed, and no doubt other providers of arbitral 
services will do likewise. We know that the Faculty 
of Advocates is instituting a new dispute resolution 
service, and the recommendations from the 
business experts and law forum suggested that 
both the faculty and the Law Society of Scotland 
should encourage their members to train to 
undertake arbitration work.  

Ministers believe that the bill, once enacted, will 
encourage the domestic use of arbitration and that 
it will also attract international arbitration business 
to Scotland. A study in 2004 reported that 
adopting new arbitration legislation or significantly 
revising an arbitration regime leads to a very 
significant increase in the number of arbitrations 
held in a country. Ministers hope that the bill may 
encourage industries and professions to set up 
their own low-cost arbitration schemes, such as 
those operated by the Association of British Travel 
Agents, the Scottish Motor Trade Association and 
the Institute of Chartered Accountants in Scotland, 
so that consumers in dispute with such bodies are 
not faced with the stress and expense that are 
associated with raising an action in court. 

Arbitration has mainly been used in the 
commercial sphere, often because the parties 
were attracted by the confidentiality that arbitration 
offers, and ministers believe that there is scope for 
a huge range of commercial disputes to be 
arbitrated. It is believed that many smaller firms 
often do not pursue bad debt, for example, 
because they cannot afford the time and expense 
of pursuing a case through the courts. A great deal 
of management time can be spent on pursuing 
disputes and, particularly in smaller businesses, 
such resource cannot be spared. Dispute 
resolution involves loss of productivity for a firm, 
but as disputes are inevitable in commerce, there 
must be an efficient and cost-effective method of 
resolution. 

Arbitration is the choice of commerce in many 
parts of the world and, with mediation, is the main 
alternative to the courts. The advantages of 

arbitration, which I mentioned earlier, are 
particularly relevant in times of economic 
recession. Commercial bodies want to have 
disputes resolved confidentially and privately by 
an arbitrator who has experience of the subject 
matter of the dispute. The arbitration procedures 
can be adapted to suit the circumstances of the 
dispute, which means that parties are not tied to 
rigid court structures and procedures, and the 
matter can be dealt with in a cost-effective and 
time-effective manner. 

Ministers cannot guarantee that simply 
reforming the law on arbitration in Scotland will 
have the effect of increasing the domestic use of 
arbitration or attracting international arbitration 
business to Scotland, because that is largely up to 
arbitration practitioners and those who see 
benefits in using arbitration as a method of 
commercial dispute resolution. However, if the bill 
is not enacted, arbitration in Scotland may die out 
completely, at a time when the use of arbitration in 
other parts of the world is increasing—dramatically 
so in some places. 

Finally, members may be interested to know that 
alternative dispute resolution is attracting 
increasing attention in the academic world, partly 
because of the economic situation. 

The University of Dundee has announced a 
masters course on international dispute resolution, 
including arbitration. In a press release, the 
university noted that alternative means of dispute 
resolution 
“are becoming increasingly prominent in the legal world at 
every level from international investment disputes to 
intellectual property claims.” 

It also noted: 
“As economic circumstances worsen internationally, 

clients increasingly are unwilling to commit large sums to 
litigation where the risk of success and the overall costs are 
unknown or unascertainable.” 

It observed that methods such as arbitration 
“can be deployed for different types of cases and at 
different times, so the client can have a bespoke service as 
opposed to forcing them into the „one shape fits all‟ 
litigation which takes considerable time, expense and rarely 
preserves the business or other relationship between the 
parties.” 

That applies equally to domestic and international 
or cross-border disputes. 

The universities of Edinburgh and Aberdeen 
have also announced new masters courses in the 
same area. The Edinburgh course, which was 
announced only last week, will centre on 
international commercial arbitration and will be 
based on the bill—assuming, of course, that it is 
enacted. 
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That is all that I wish to say for now. We are 
happy to try to answer any questions that 
members might have. 

09:45 
The Convener: Thank you very much for those 

opening comments. Given that the committee has 
been advised by the Government that it is an 
economic rather than a legal bill, I will begin by 
asking about the bill‟s potential value to the 
Scottish economy. What evidence is there that 
people are discouraged from using arbitration 
because the current legal framework is not 
satisfactory? 

Hamish Goodall: The evidence lies in the 
extent to which arbitration is underused at the 
moment. The Chartered Institute of Arbitrators 
estimates that there are only 300 arbitrations per 
annum, which I presume are run by its members. 
The RICS says that 180 commercial rent reviews 
are run as arbitrations. Those are very small 
numbers. The figure of 300 relates mainly to 
consumer arbitration work. Only about 50 of what 
might be called proper commercial arbitrations are 
carried out each year. There would appear to be 
huge scope for greater use of arbitration in the 
commercial sphere. Part of the problem is that 
companies in many areas of commerce are simply 
unaware of arbitration as a method of dispute 
resolution, so there is a huge job to be done, not 
only in educating them about the advantages of 
arbitration, but in persuading them to use that form 
of dispute resolution rather than litigation or 
another method of dispute resolution such as 
mediation. 

The Convener: Is there any information about 
the use that is made of the alternatives to 
arbitration, including the courts, which are the 
ultimate arbiters? What proportion of dispute 
resolution cases could be attracted to arbitration? 

Hamish Goodall: I am unaware of the level of 
the use of mediation, as mediation is not part of 
the bill. We have concentrated solely on 
arbitration. 

However, you might be interested to know that 
research by our analytical services division into 
use of arbitration found that 50 per cent of 
respondents considered that the current state of 
arbitration law in Scotland was a major 
disadvantage and that 43.8 per cent of them 
expressed concern about the potential length of 
the arbitration process. Both those factors are 
working against arbitration, but we hope that the 
bill will sort that out. 

The Convener: Before I invite questions from 
other members, I have a question about 
international arbitration. What is your best guess 
of the amount of international arbitration work that 

could be attracted to Scotland? How would we go 
about attracting it? 

Hamish Goodall: At present, virtually no 
international arbitration takes place in Scotland. 
When Fergus Ewing was the minister in charge of 
the bill, he met Lord Dervaird and Lord Coulsfield 
from the Scottish Council for International 
Arbitration. Lord Dervaird indicated that, since 
1990, he had conducted about 20 international 
arbitrations in Scotland using the model law. That 
is 20 in 19 years, and we do not think that many 
other people are conducting international 
arbitrations in Scotland. The position is completely 
different in London, where around £250 million of 
arbitration work is carried out annually. If a 
proportion of that work could be attracted to 
Scotland, it would mean a serious amount of 
money coming into the Scottish economy. 

The first way in which that work could be 
attracted would be by proving that domestic 
arbitration is efficient and effective here. After that, 
international bodies might be more inclined to 
come to Scotland. A second attraction that could 
bring international bodies to Scotland is the fact 
that arbitration here will be much cheaper—we 
estimate up to a third cheaper—than in London. 
There is a mature legal system here that is 
distinctive from the system that is used in London. 
Therefore, if a foreign company were in dispute 
with an English company, it might be inclined to 
come to Scotland, which it might see as a neutral 
venue. 

However, I cannot give you an estimate of how 
much business would come to Scotland; we will 
simply have to wait and see. 

The Convener: But you expect the international 
arbitration to happen a few years down the line, 
after the domestic system has bedded in. 

Hamish Goodall: Yes, I think so. I imagine that 
it will be a gradual process. Nevertheless, the 
Chartered Institute of Arbitrators is already making 
great efforts to publicise the bill internationally in 
order to attract business to Scotland. 

Gavin Brown (Lothians) (Con): I want to say a 
couple of things before I ask my questions. First, I 
declare that, as a solicitor—I am still on the roll of 
solicitors—I used to conduct arbitrations, although 
I have not done an arbitration since 2002, and I 
can confirm that I have absolutely no plans to do 
any in the short, medium or long term. Secondly, I 
put on record the fact that I strongly support the 
principles of the bill, so my questions will revolve 
around the bill‟s content. 

Arbitration used to be quite popular in Scotland 
because it was thought to be faster and cheaper 
than the courts and because one got a decision 
from an expert. Although decisions are still made 
by experts, the use of arbitration has fallen off the 
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edge of a cliff because it is not faster or cheaper—
it turns out to be more expensive. In what way will 
the bill make arbitration faster? Which specific 
provisions will make arbitration faster? 

Hamish Goodall: There are a number of 
provisions in the bill that will make arbitration 
faster. Recourse to the courts will be reduced as 
much as possible—there will be only very limited 
circumstances in which parties will be able to 
delay matters by taking issues to the courts. 
However, the main way in which we hope that the 
bill will make arbitration faster is by placing the 
arbitrator and the parties specifically under 
mandatory duties to conduct the arbitration without 
unnecessary delay and expense. 

Ministers considered imposing time limits in the 
bill but decided against that approach because, as 
soon as time limits are imposed, a provision must 
automatically be included to allow for some appeal 
to extend the time limit. If that were done, the 
courts would become chock-a-block with people 
making applications to extend the time limit. For 
example, as you may know, there is a time limit of 
28 days for adjudication. However, it will simply 
not be possible to resolve some disputes within 
such a short period. Even if the time limit were set 
at six months, it would not be possible to resolve 
some disputes within that period. 

We hope that the duty on arbitrators and the 
parties to conduct matters proactively will get 
things moving. Indeed, there is provision in the bill 
for sanctions to be placed on arbitrators and the 
parties if they do not keep things moving. 

Gavin Brown: I can see how reducing the ability 
to go to the courts would save time, particularly in 
stated-case procedure arbitrations. However, in 
connection with simply placing a duty on people, is 
it the Scottish Government‟s view that there is a lot 
of unnecessary delay in arbitrations at the 
moment? 

Hamish Goodall: We went out to speak to 
practitioners as part of the consultation process. 
One person told us that some arbitrators adopt 
virtually the same procedures as the court would 
in order to conduct arbitration. That seems 
completely counter-productive to us. The whole 
point of arbitration is that it is used when people 
do not want to go to court because they do not 
want to be bound up with the inherent delays and 
expense. It is therefore difficult to imagine why an 
arbitrator would want to follow court procedures. It 
was suggested that arbitrators who do that are 
perhaps inexperienced or simply lack confidence 
in their ability to conduct the arbitration.  

The whole point is to get away from court 
procedures and to have a bespoke procedure that 
suits the circumstances of the individual dispute. 
For example, depending on the subject matter, it 

might be possible for an arbitrator to conduct 
arbitration on the basis of documents alone, rather 
than holding expensive hearings. 

Gavin Brown: Okay, but that is possible in 
adjudication as well, although in reality, if the 
matter is complex, it is unlikely that the dispute will 
be resolved by documents alone. Some arbitrators 
conduct the arbitration as if they were in the sheriff 
court or the Court of Session—some good 
arbitrators do that. Would the rules in the bill 
prevent them from conducting the arbitration in 
that way? 

Hamish Goodall: The rules say that the 
arbitrator should choose the procedure that is 
most suitable to the circumstances of the dispute. 
Frankly, I would not have thought that adopting 
court procedures would be appropriate in many 
cases—in fact, it would be appropriate in no 
cases. The whole point of people going to 
arbitration is that they want to get away from court 
procedures. 

Gavin Brown: Some experienced arbitrators do 
not mirror exactly the Court of Session rules, but 
they follow that kind of procedure if they think that 
that is appropriate. Would the bill‟s provisions 
prevent them from doing so? 

Graham Fisher: No. Basically, the arbitrator will 
be given a choice of procedure, as at present, but 
they will have a wide discretion to choose, for 
instance, the rules of evidence that will apply in 
the particular arbitration. Arbitrators will therefore 
be able to do what you suggest, subject always to 
their duty to avoid unnecessary delays. 

Gavin Brown: I will not dwell on this for long, 
but— 

Hamish Goodall: I am sorry to interrupt, but I 
imagine that there will be a lot of training for 
arbitrators over the next few years in Scotland. It is 
difficult to imagine that that training would suggest 
to those people that they should adopt court 
procedures—quite the reverse. 

Gavin Brown: Okay, but there has been a lot of 
training for arbitrators in Scotland over hundreds 
of years. You said earlier that you did not think 
that people knew about arbitration, but it has been 
around for hundreds of years. 

Hamish Goodall: Yes, it has, but I am afraid 
that the facts suggest that bodies such as the 
Confederation of British Industry, the Scottish 
Chambers of Commerce and the Federation of 
Small Businesses do not know much about 
arbitration, and so they do not know what 
advantages it can offer. 

Gavin Brown: That is true. Arbitration used to 
be very popular, so people used to know about it, 
and now it is not. However, I do not want to dwell 
on that point. The message that I want to get 
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across to the Government is that, if the bill is to 
make a tangible difference, arbitration will have to 
be faster. From what I have heard, it might be a 
little bit faster, in that the number of applications to 
court might be reduced, but so far I do not see the 
big knock-out punch, if you like, that will make 
arbitration faster. There is time to play about with 
the bill, but it is not crying out to me that it will 
make arbitration much faster. 

10:00 
Hamish Goodall: All I can say is that the 

respondents to the consultation seemed quite 
content on that point. They consider that 
arbitration will be faster in future. 

Research suggests that, at the moment, 
arbitration is quicker than going to court. The 
analytical services division research, which was 
conducted last year, found that 65 per cent of 
those interviewed said that they thought that 
arbitration was quicker than going to court, even 
under the present law. I hope that that figure will 
rise dramatically if the bill is passed. 

Gavin Brown: Arbitration has to be faster, but it 
has to be cheaper, too. In what way will the 
provisions in the bill make arbitration cheaper? 

Hamish Goodall: That ties into the point about 
making arbitration quicker. Parties will be able to 
choose their arbitrator, who will be able to 
organise the arbitration to make it efficient and 
effective, so it should be much cheaper than going 
to court. It has been suggested to us that no 
arbitration will take longer than two years. I 
suspect that Mr Brown might have come across a 
case that has lasted longer than that, but that is 
still much quicker than some of the cases that are 
going through the Court of Session, which seem to 
take a year to get to a proof, for example. 

Gavin Brown: I have not seen many cases that 
have been conducted and completed in less than 
two years; that is rare in commercial arbitrations. 
From what you have said, I cannot see how 
arbitration will necessarily be cheaper. If you go to 
the Court of Session, you do not pay for the judge, 
but you might have to pay £200, £300 or £350 an 
hour for an arbitrator‟s time. 

Hamish Goodall: I do not think that it would 
normally be as expensive as that in Scotland; 
£150, or perhaps £250 for senior counsel, seems 
to be about the going rate. 

Gavin Brown: Okay, let us call it £150. If the 
rate is £150 an hour for the arbitrator‟s time, that in 
itself adds an expense that the parties have to 
cover. When I asked what would make arbitration 
cheaper, you said that the parties will be able to 
choose the arbitrator to set up the procedures. 
However, they can do that now, can they not? 

Hamish Goodall: Yes. The provisions in the bill 
are intended to produce more effective and 
quicker procedures. So far, the consultees have 
agreed that that will be the effect of the bill. 

Gavin Brown: What specific provisions will 
make arbitration cheaper? 

Graham Fisher: There is provision for taxation 
of the expenses by the auditor of the Court of 
Session, which should make a difference. As 
Hamish Goodall indicated, if the bill as a whole 
manages to expedite arbitrations, that should 
result in savings for the parties. 

Gavin Brown: I want to move on to international 
arbitration. Some of the people who submitted 
written evidence are in favour of the bill, but they 
suggested that all that it will really do is bring us 
into line with south of the border. I think that Mr 
Goodall used the expression “bring Scotland into 
line.” However, those people are a little 
disappointed that we are not leap-frogging south 
of the border, which would give us a better selling 
point, as it were. Do you think that we are leap-
frogging south of the border, or are we only being 
brought into line with south of the border? 

Hamish Goodall: The point of the bill is partly to 
bring Scotland into line with modern arbitral 
practice. However, we think that the bill is superior 
in a number of respects to the 1996 act that 
applies south of the border, and the Chartered 
Institute of Arbitrators has indicated that it agrees. 

A confidentiality rule has been introduced in the 
bill, whereas in England there is no statutory rule 
on confidentiality—it is simply a matter of common 
law. The bill introduces arbitral appointments 
referees who will resolve failures in the 
appointment process for arbitrators, which would 
reduce the need for recourse to the courts. In 
England, one has to go to court to get an arbitrator 
appointed if there is no agreement between the 
parties. The bill will cover oral as well as written 
agreements, whereas in England oral agreements 
are excluded. 

In our bill, Scottish ministers are given the 
power—subject to affirmative resolution 
procedure—to amend and update the legislation in 
consequence of changes to the model law or the 
New York convention. Prospective and post-
appointment arbitrators are placed under a 
continuing disclosure requirement concerning 
conflicts of interest. All those areas are not 
covered in the 1996 act, and we think that their 
inclusion in our bill is an improvement. 

I have a much longer list of the areas of 
improvement here, but I will not read it out. 

Gavin Brown: Okay. Those improvements are 
good, particularly the proposal to introduce 
referees so that parties do not have to go to court 
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if they cannot agree. Is it the Government‟s 
serious credible view, however, that all those 
changes added together will attract more 
international arbitration to Scotland? 

Hamish Goodall: The Chartered Institute of 
Arbitrators and some others agree that it will. 

Gavin Brown: You referred in your opening 
statement to the Scottish Council for International 
Arbitration, with which Fergus Ewing has held 
meetings. I think you suggested that its members 
are possibly the only people who conduct 
international arbitrations. 

Hamish Goodall: Few people conduct 
international arbitrations in Scotland at present—
the SCIA is probably among the very few. 

Gavin Brown: The SCIA does not hold back in 
its written evidence to the committee: it is adamant 
that the bill will not improve international arbitration 
in Scotland. 

Hamish Goodall: The SCIA takes that view 
because ministers have proposed in the bill that 
the United Nations Commission on International 
Trade Law model law should be repealed. There 
are a number of reasons why ministers believe 
that it is correct to repeal the model law, and why 
that will have the effect of attracting more 
arbitration to Scotland. 

If we do not repeal the UNCITRAL model law for 
Scotland, we will perpetuate the position in which 
there are two laws for arbitration in Scotland: one 
for domestic arbitration, and one for international 
commercial arbitration. We believe that that is 
wrong. Furthermore, there is a suggestion that if 
we keep the two systems, discrimination claims 
could arise under European Commission law. 

The model law is incomplete—it does not, for 
example, contain powers that enable an arbitrator 
to award damages or interest—and therefore it 
does not provide a comprehensive arbitration 
regime. However, the bill provides such a regime 
because everything that is in the model law has 
been included in the bill and, in addition, we have 
covered all the gaps in the law. 

There is no evidence that the model law, which 
the SCIA wants to keep, has produced very much 
international arbitration business in Scotland. As I 
mentioned, Lord Dervaird said that he had 
conducted about 20 arbitrations in 19 years. The 
evidence from abroad suggests that the model law 
is neither a prerequisite nor a panacea when it 
comes to attracting international arbitration 
business. London, Paris, Geneva, Zurich, 
Stockholm and New York are all successful 
international arbitration centres, but none of them 
has the model law. 

There are some successful model law 
jurisdictions in the world, including Hong Kong, 

Singapore and Vienna, but we understand that 
those places are successful for reasons other than 
their use of the model law. Hong Kong, for 
example, attracts a lot of business from the 
People‟s Republic of China. Vienna is the 
traditional centre for arbitration in central and 
eastern Europe. Singapore gets a lot of support for 
its arbitration from the Government and the courts. 
On the other hand, there are arbitration regimes in 
the world that have the model law but are not so 
successful, including Australia, New Zealand and 
Germany. The model law is not a panacea in 
attracting international arbitration business. 

The Law Society expressed concern over the 
dropping of the model law, but it has reconciled 
itself to the repeal, because we have assured it 
that, under the bill, parties will still be able to adopt 
the model law as the basis for their arbitration 
should they wish to do so. 

Gavin Brown: I accept the argument that some 
countries have the model law and are successful, 
whereas others do not have the model law and are 
equally successful. However, if the primary group 
that has conducted international arbitrations tells 
the committee, blatantly, that the measures will not 
make any real difference to international 
arbitration, is there not some obligation on the 
Government to listen to that view and to come up 
with something to address it? The Government 
might take a view on the model law, but if the 
SCIA says that the bill as it stands will not make 
any great difference to international arbitration, do 
you not think that there is an obligation on the 
Government to do something so that the SCIA can 
say that the bill will make a difference? 

Hamish Goodall: The SCIA is the only group 
that has taken that view. On consultation, the 
overwhelming body of opinion was that the model 
law should be repealed. Among those who took 
that view was the Chartered Institute of Arbitrators, 
whose past president is an international arbitrator; 
the Royal Institution of Chartered Surveyors; and 
the judges of the commercial court of the Court of 
Session, whose view was endorsed by the judges 
legislation committee. The body of opinion was 
definitely in favour of repealing the model law. 
Although the SCIA has taken a different view, 
there are lots of international arbitrators who, we 
understand, believe that the model law is not a 
prerequisite to attracting international arbitration. 
As I have said, there are big international 
arbitration centres that do not have the model law. 

Gavin Brown: I accept that point. I think you 
said that the Law Society has reconciled itself to 
the repeal of the model law. 

Hamish Goodall: Yes. 
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Gavin Brown: In the written evidence that the 
committee received—our call for evidence closed 
only on 15 May—the Law Society stated: 

“The Society believes that section 66 of the 1990 Act, 
which adopts the Model Law, should not be repealed.” 

Hamish Goodall: I think you will find that the 
society has submitted an amended version of that 
evidence, which we saw only this morning. 

The Convener: I should clarify that we received 
a revised version of the Law Society‟s written 
evidence yesterday. Rather than opposing the 
repeal of the model law, that section has been 
changed to read: 

“The Law Society believes that parties to arbitration 
should be permitted the option of applying the UNCITRAL 
Model Law if they so wish”. 

Gavin Brown: Thank you for clearing that up, 
convener. There has been a debate about the 
model law. 

However, my question remains: if the main 
group that has conducted international arbitrations 
in Scotland says that the bill does not achieve 
what it set out to achieve on international 
arbitrations, can the Government do something 
else to persuade that group of experts that the bill 
will achieve greater success? The debate is not 
purely about the model law; there must be other 
things in the armoury. 

10:15 
Hamish Goodall: We have amended the bill in 

two ways. First, we have made it clear that parties 
will still be free to adopt the model law if they wish. 
Secondly, ministers will be given the power to 
make orders to amend the legislation to take into 
account any future changes in the model law. The 
model law is not a comprehensive arbitration 
regime, because it has gaps. In the future, we will 
have a comprehensive regime that is based on 
model law principles. Everything in the model law 
is in the bill except, of course, the gaps. 

There is no conflict between the model law and 
the bill, and ministers will be able to amend the 
rules to take into account any future changes in 
the model law. We think we have covered all the 
bases, so we do not understand why the SCIA is 
insistent that we must use a set of rules that has 
considerable gaps and which needs to be 
supplemented by domestic law. 

Gavin Brown: Another plank of the 
Government‟s aims is low-cost arbitrations. Some 
trades and professions already have their own 
low-cost arbitration schemes—you mentioned the 
ABTA scheme—but have any others committed to 
introduce such schemes? 

Hamish Goodall: We are not aware of any that 
have committed to do so, but we understand that 
the Chartered Institute of Arbitrators, which runs 
about 30 or 40 low-cost consumer schemes 
throughout Britain, will produce short-form rules 
based on the bill for use when industries, 
professions or trades want to start up such 
schemes in the future. 

Gavin Brown: There are some low-cost 
arbitrations at present. For example, the Society of 
Motor Manufacturers and Traders Ltd, from which 
we received written evidence, has a simple, 
straightforward scheme. Will the bill make low-cost 
schemes more complicated? Will the 25 or 26 
mandatory rules suddenly be applicable to existing 
low-cost schemes? 

Hamish Goodall: That is a good question. 

Graham Fisher: There is no commencement 
provision in the bill. Detailed provision will be 
made by commencement order under the bill, so 
that is not clear at present. In the future, however, 
if low-cost arbitration schemes are used in 
particular arbitrations, the rules in the bill will apply 
to them. They will certainly have to take account of 
the mandatory rules but they will be able to vary 
the default rules. The Chartered Institute of 
Arbitrators says that it will prepare short-form 
contracts for use under the bill, which might help 
to simplify the process. 

Gavin Brown: I do not want to press you too 
much on that, but it would be helpful if the 
Government could clarify the position on existing 
schemes. The bill might kill off or overcomplicate 
effective low-cost schemes that are up and 
running. We do not want to land such schemes 
with the 25 mandatory rules, which include all 
sorts of provisions. For example, they state that 
the person cannot get a result until they have paid 
the arbitrator‟s expenses, which have to be shared 
out between the parties. 

Mr Fisher said that the rules will apply to 
schemes that are set up in the future, but they will 
also apply to current schemes. They will not apply 
to contracts that have already been signed, but if a 
contract is signed after the bill comes into force, 
even though the scheme was already up and 
running, I presume that it will apply to that 
contract. Has the Government considered whether 
the bill will impact on existing schemes and 
accidentally complicate them? Perhaps the 
Government could provide a written submission on 
that in due course. 

Hamish Goodall: We will take that away. 

Gavin Brown: I have a couple of narrow points 
on some of the rules. 

The Law Society states that one of the 
weaknesses of arbitration is that arbitrators do not 
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have the power under common law to award 
damages. Rule 45 explicitly inserts that into the 
bill, which is helpful, but it is a default rule as 
opposed to a mandatory rule. The Law Society 
questions whether that should be a mandatory 
rule, because the bargaining powers of various 
parties entering into a contract are different. If a 
case involved construction, for example, and the 
person who wanted the building to be built put out 
a tender to four or five different contractors, that 
person could easily stipulate that rule 45 would 
have to be excluded if the contractors wanted the 
contract. Does the Government have a view on 
the Law Society‟s concern? 

Hamish Goodall: We will have to take that 
away and think about it. We received the Law 
Society‟s comments only yesterday. 

Gavin Brown: Okay. I cannot expect you to 
have an answer so soon. 

Hamish Goodall: However, I can give you a 
view on the Law Society‟s comment on rule 46, 
regarding interest. 

Gavin Brown: I was about to come to that. 

Hamish Goodall: We would not want to make 
rule 46 a mandatory rule, as Muslims would then 
be unable to arbitrate because, under Islam, they 
could not charge interest. 

Gavin Brown: Would that not cause the same 
difficulty, though? Once the decree arbitral is 
pronounced, the interest on that will run from the 
very next day. How will you get round that? 

Hamish Goodall: For Muslims? 

Gavin Brown: Yes. 

Hamish Goodall: Again, we will take that away 
and think about it. 

Gavin Brown: Okay. 

Section 9 deals with sisting for arbitration. 
Traditionally, the parties raise a court action, the 
court sees that there is an arbitration clause in the 
contract and the matter is paused—or sisted, to 
use a legal term—while the parties go and 
arbitrate. In the bill, you have narrowed the 
reasons for refusing a sist, which is perfectly 
sensible. However, the commercial judges of the 
Court of Session make the point that some 
contracts may have arbitration clauses and some 
may not. There is a whole web of issues in 
contracts—construction contracts are particularly 
strange. 

At the moment, courts can refuse a sist to 
arbitration if there is more than one dispute and it 
would be clearer to have them all conjoined in one 
court action. That possibility would be removed 
under the bill, and the commercial judges of the 
Court of Session have raised concerns about that. 

Half the court action might go ahead because 
there is no arbitration clause while the other half 
might go off to arbitration, creating a real legal 
mess. Does the Government have a view on what 
the commercial judges said? 

Hamish Goodall: Again, we need to take that 
away and think about it. Sorry. 

Graham Fisher: We were not sure that the 
commercial judges had fully realised that section 
86 of the 1996 act, which applies in the rest of the 
United Kingdom, had not come into force. For the 
rest of the UK, there is no discretion for domestic 
arbitration—to sist or not to sist. As Hamish 
Goodall says, we will think about whether there is 
some basis for discriminating between domestic 
arbitrations and international arbitrations. 

Gavin Brown: The Court of Session judges 
have raised another valid concern. The point of 
the bill is to consolidate Scottish arbitration law 
into one document that is clear and easy to use. 
They point out that sections 87 and 88 of the 1996 
act are applicable to Scotland and suggest that, to 
keep the bill clear and easy to use, those sections 
should simply be re-enacted in the bill. Does the 
Government have a view on that? 

Graham Fisher: We basically agree with that, in 
principle. The difficulty is that consumer protection 
measures are reserved to Westminster. We would 
have to work out a way—say, by creating an order 
under section 104 of the Scotland Act 1998—to 
amend the provisions in the bill once it was 
passed. Unfortunately, it is not possible to do that 
in the bill as it stands. 

Gavin Brown: So, the Court of Session judges 
raise a valid point, but— 

Graham Fisher: Yes. We would like to do that. 
It would make perfect sense to have as many of 
the rules as possible in one place. 

Gavin Brown: I have two final questions. First, 
anonymity is one of the reasons why people go to 
arbitration. Currently, if there is an appeal to the 
Court of Session on a matter of law, anonymity is 
lost and the matter is reported in Session Cases 
and the Scots Law Times. Under the bill, the court 
would not be able to report the names of the 
parties involved in the action; however, I presume 
that it would have to report the action itself. Would 
it have to call the case something like “X against 
Y”, as is done for child protection cases? 

Graham Fisher: Yes. That is the intention. 

Gavin Brown: There is a slight danger, though, 
is there not? Child protection cases can be kept 
anonymous, because people might not know who 
is involved. However, in a case about the building 
of a stadium, for example, it would be apparent 
what the dispute was, especially if people knew 
the sums of money that were involved and the 
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nature of the dispute. Is there any point in having 
that anonymity rule for when cases go to court if it 
will be obvious who is involved anyway? 

Graham Fisher: I suppose that it will not be 
obvious in all cases, so there will be a point for 
some cases. As you say, in some cases, it will 
probably not be possible to guarantee that the 
matters are entirely confidential. 

Gavin Brown: I have a final, narrow point. The 
Law Society of Scotland raised concerns about 
what it calls retroactive effect. If memory serves 
me right, the Housing Grants, Construction and 
Regeneration Act 1996 stated explicitly that the 
adjudication provisions applied only to contracts 
that were signed after 1 May 1998. The Law 
Society argues—probably correctly—that, 
although the bill will not apply to arbitration that 
has started before the provisions come into force, 
it is not clear whether the bill will apply 
retroactively where a contract has been signed 
and parties have agreed to go to arbitration but 
have not yet done so. There must be quite a lot of 
contracts like that. Can something be done to tidy 
that up and clarify the issue? 

Graham Fisher: As I said, the detailed 
transitional arrangements are not in the bill. For 
the reasons that have been raised, we will have to 
consider carefully how the bill will apply to future 
contracts. Some consultees expressed the view 
that it would be easier for arbitrators to take a view 
across the board on whether the provisions apply 
to arbitration agreements that are signed before 
the bill comes into force. However, there are 
arguments the other way, too. We will have to 
consider the detailed arrangements carefully. We 
are happy to consider that as the bill progresses. 

Gavin Brown: Thank you. 

The Convener: Our committee expert has 
finished—we will move on to other members. 

Lewis Macdonald (Aberdeen Central) (Lab): I 
am interested in the relationship between the 
present arbitration system and the system that is 
envisaged, and also between the different types of 
arbitration. I was struck by the point in Hamish 
Goodall‟s introduction that, of 300 arbitration 
cases per annum, only 50 are proper commercial 
arbitrations and the majority are consumer 
focused. The committee has an interest in 
economic benefit, but we must also consider the 
consumer interest. What will be the impact on 
consumer arbitration cases of attracting a larger 
number of commercial cases? 

Hamish Goodall: Are you asking about the 
impact on consumer cases? 

Lewis Macdonald: Yes. In other words, how will 
the current balance of arbitration cases, which you 
described, be affected if the bill achieves its 

objective of attracting more commercial 
arbitration? 

Hamish Goodall: It will be just that—there will 
be much more commercial arbitration, although it 
is expected that there will be a lot more consumer 
arbitration, too. Based on levels of arbitration in 
England, the Chartered Institute of Arbitrators 
estimates that, once the bill is enacted, each year 
in Scotland there will be about 500 consumer 
cases, 250 commercial cases and 200 small 
business cases. 

Lewis Macdonald: That would be a doubling in 
the number of consumer cases and a fivefold 
increase in the number of commercial cases. 

Hamish Goodall: Roughly, yes. 

Lewis Macdonald: What impact will that have 
on the way in which firms deploy their resources in 
the area of arbitration? Should those who have 
recently made use of arbitration to protect their 
interests as consumers be concerned about the 
change in the balance of cases? 

Hamish Goodall: Consumer cases involve 
private individuals rather than firms— 

Lewis Macdonald: But consumers have access 
to arbitrators who are quite expensive, as Gavin 
Brown said. 

10:30 
Hamish Goodall: In consumer arbitration 

schemes, costs are subsidised for the benefit of 
the consumer. For example, the ABTA scheme 
allows a person to claim up to £5,000 at a cost of 
less than £100; the rest of the cost is subsidised 
by the industry. For claims up to £10,000 I think 
that the cost is about £172, which bears 
favourable comparison with the cost of taking a 
case to court. 

Lewis Macdonald: It depends on whether an 
industry body has signed up to an arbitration 
procedure. 

Hamish Goodall: Yes. 

Lewis Macdonald: If an industry body provides 
for arbitration, to what extent is that spelled out in 
contracts into which consumers enter for the 
supply of goods or services? Will the bill change 
the current situation? 

Hamish Goodall: It is entirely a matter of 
commercial choice for the people who draw up the 
contracts. It is impossible to say how many 
contracts currently include arbitration clauses. We 
hope that in the future more bodies will consider 
including such clauses. For example, the Scottish 
Government‟s procurement directorate includes an 
arbitration clause in all its contracts, as a 
minimum. 

230



2141  20 MAY 2009  2142 

 

Lewis Macdonald: Does the law require the 
possibility of arbitration as a method of resolving a 
dispute to be drawn explicitly to the consumer‟s 
attention? 

Graham Fisher: The consumer protection 
provisions in the 1996 act have the effect of 
protecting consumers against contracts in which 
they might be bound by arbitration clauses that 
they might not want to be caught by. 

Lewis Macdonald: Will the bill affect that? 

Graham Fisher: No, for the reasons that I gave 
earlier. 

Lewis Macdonald: What is the current provision 
on employment contracts? Is it envisaged that 
more employment disputes will be dealt with 
through arbitration as a result of the bill? 

Graham Fisher: Provisions on what is known as 
arbitration in relation to employment, such as 
Advisory, Conciliation and Arbitration Service 
provisions, are specialised procedures in their own 
right and are not intended to be caught by the bill. 
Section 14 contains detailed provision on how 
statutory arbitration will be affected by the bill. In 
effect, statutory arbitration procedures—if indeed 
they count as arbitration procedures—will take 
precedence over the provisions in the bill. 

Lewis Macdonald: That is helpful. 

I think that it is fair to say that employees‟ 
personal injury claims against employers in 
relation to industrial injuries currently tend to go to 
court. Is there an expectation that that will change 
as a result of the bill? 

Graham Fisher: Not particularly, on that point— 

Lewis Macdonald: So that is not an area about 
which, for example, the Government is talking to 
employers about contractual provision. 

Graham Fisher: No. 

Lewis Macdonald: We talked about the 
intention to move away from the model law. I 
presume that in the current arrangements the 
costs of maintaining and updating legal provision 
are borne not by Scotland, but by the body that 
administers the model law. 

Hamish Goodall: Yes, that is right. I understand 
that revisions to the model law are in prospect but 
are still at draft stage. I think that the work is done 
by a committee of the United Nations. 

Lewis Macdonald: So the UN bears the cost of 
that work. If Scotland repeals the model law, will 
the maintenance costs fall to the Scottish 
Government? 

Hamish Goodall: No, because we will react 
only to changes in the model law. Ministers will, by 

order, amend the arbitration legislation to take into 
account the changes that have been made. 

Lewis Macdonald: Changes will not be made 
automatically. 

Hamish Goodall: No. 

Lewis Macdonald: In other words, you will have 
to maintain a watching brief on changes that are 
made to the model law. Is that an extra cost for the 
Scottish Government? 

Hamish Goodall: I think that such a cost would 
be insignificant. 

Lewis Macdonald: Why? 

Hamish Goodall: Because practitioners will tell 
us when the model law is about to be changed. 

Graham Fisher: Given the international 
obligations that are involved, I do not think that the 
model law is updated very often. There was an 
update in 2006, but before that it took some time 
for changes to come through the pipeline. 

Christopher Harvie (Mid Scotland and Fife) 
(SNP): I have a general question—my points tend 
to be more general—about areas that are 
strengthening in commercial adaptation in modern 
economics and technology. Areas of arbitration 
that were not significant in the past could become 
areas of major importance. I am thinking of the 
Common Market legislation that last year opened 
up the European railway system to allow trains to 
run internationally. The legislation enables 
German trains to run in France and through the 
Channel tunnel to Britain, over a wide variety of 
systems of track ownership. In Britain, one of the 
uncovenanted and much-criticised results of the 
Railways Act 1993 is that up to 300 legal 
personalities are running the railways at any one 
point. Could Scottish arbitration procedure 
establish itself in such new, developing contexts in 
order to become of international significance? 

Hamish Goodall: There are a number of areas 
in which Scottish arbitration might be able to 
create a niche market for itself—the new 
renewables industry being one. I reiterate that it is 
up to those who wish to provide arbitral services to 
make the case to the industry concerned. They 
have attempted to do so in relation to the oil 
industry, but at present, unfortunately, most 
arbitration work for the North Sea goes to London. 
However, I understand that significant efforts are 
being made to change the minds of some oil 
companies to persuade them to arbitrate in 
Scotland instead. Arbitration should try to get into 
any new industry on the ground floor, by getting 
arbitration clauses included in the original 
contracts. 

Christopher Harvie: I will cite an example from 
another part of transport. I declare an interest, as 
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the president of the Scottish Association for Public 
Transport, which represents operators, unions, 
local authorities and the like and encourages co-
ordination between means of transport. One of the 
problems that we come up against is that the 
Transport Act 1985 specifically prohibits 
consultation between transport operators. That 
leads to the spectacle in so many Scottish bus 
stations of a bus from company A coming into the 
bus station just one minute after a bus from 
company B, which provides a potentially useful 
connection, has disappeared. There can be no 
consultation between the companies without 
infringing the terms of the 1985 act, which 
specifically bans collusion between companies. 
Could arbitration in that area be used to replace a 
particular legal inhibition with common sense? If 
so, could the outcome be incorporated into 
common law, as case law, and used to build up an 
incremental form of agreement in the industry? 

Many of the problems that will arise between 
international train operators and the people who 
control the tracks and the signalling will be of that 
nature. 

Hamish Goodall: Arbitration will assist only if an 
agreement to go to arbitration is included in the 
original contract. 

Graham Fisher: That might be a matter for 
transport legislation in the first instance. As I 
mentioned, we are taking the powers to amend 
existing arbitration procedures in transport 
legislation. We could modify a particular statutory 
arbitration procedure to make it sit with the 
principles and provisions of the bill, but to bring in 
arbitration in the first place would be a step 
beyond that. I suppose that that is an issue for 
transport legislation in the first instance. 

Christopher Harvie: I have a final point. The 
origins of international arbitration lie in the realm of 
transport and the Alabama case of 1871. The fact 
that the armed cruiser Alabama, a Confederate 
ship, virtually wiped out the commerce of the 
federal merchant marine during the American civil 
war was put down to the fact that the Alabama had 
been allowed to escape from its construction site 
in Birkenhead, which was owned by a Scotsman, 
into the Atlantic. The arbitration of the Alabama 
case established precedents that were 
incorporated into international law. Could there be 
parallels with conflicts about national jurisdiction in 
transport, which might necessitate the creation of 
systems of international co-operation? If arbitration 
clauses were to be bound into the operation of 
Eurostar or the extension of Eurostar services to 
Scotland, for example, that would be an area in 
which a Scottish arbitration procedure could not 
just simplify matters, but be incorporated into 
international procedures of land transport and 

also, incidentally, bring a lot of useful business to 
Scotland. 

Graham Fisher: I suspect that it would, 
particularly in international matters, be down to 
parties‟ willingness to use arbitration procedures, 
such as those for which the bill provides. 

Hamish Goodall: You might be interested to 
know that the two acts of Parliament that make 
provision for the Edinburgh tram system contain 
provisions that require disputes to be referred to 
arbitration. However, I understand that a recent 
dispute was settled before things went that far. 

Ms Wendy Alexander (Paisley North) (Lab): I 
want to pursue the consumer issue that Lewis 
Macdonald dealt with. There are two main 
issues—speed and cost. On cost, although I take 
your point that using arbitration is cheaper than 
going to court, the mechanism for enforcing 
arbitration awards is an issue that has been raised 
in submissions to the committee. What keeps 
some cases out of court and out of arbitration is 
not simply concern about the cost of the procedure 
but anxieties about what the award will be and 
whether it will be enforced. 

Comments have been made to us about rules 
46 to 56, which relate to the mechanism for 
enforcing arbitration awards. On section 10, which 
deals with enforcement, people want to know how 
easy it will be in practice to enforce domestic 
arbitral awards, particularly in small-scale 
consumer arbitrations. Does the bill represent a 
step change? In the light of the representations 
that you have received, is that an area in which 
amendments might be anticipated? 

Hamish Goodall: Graham Fisher is the expert 
on that, but an arbitration award can currently be 
enforced in a court. That will continue to be the 
case in the future. 

Ms Alexander: Will the bill help us to overcome 
the impediment of people being reluctant to go to 
arbitration because of anxieties about subsequent 
enforcement? 

10:45 
Graham Fisher: Section 10 puts the current 

position on a statutory basis, but I am not sure 
whether it will make a step change to address 
concerns about enforcement. Are you thinking of 
particular concerns? 

Ms Alexander: Evidence has brought the issue 
up. If we want the bill to be at the cutting edge, this 
matter will be of interest as the bill progresses. 
That relates to my second question, which is about 
time limits. I understood from your answers to 
Gavin Brown that because some large commercial 
or international arbitrations are complex, an 
arbitrary time limit might not have merit. However, 
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we are trying to encourage consumer arbitration, 
which is distinct. Adjudications under the Housing 
Grants, Construction and Regeneration Act 1996 
are subject to time limits. You said that ministers 
considered generic time limits. Did you consider 
the case for time limits for consumer 
adjudications? Are they still on the agenda? 

Hamish Goodall: When a profession, trade or 
industry establishes an arbitration scheme, it will 
decide whether to impose time limits—the 
Government should not impose such limits. An 
arbitration scheme for an industry should reflect 
that industry‟s circumstances. If an industry wants 
time limits, it can set them. We cannot do that. 

Ms Alexander: I will press you. I understand 
that time limits are set for adjudication under the 
1996 act. 

Hamish Goodall: That is right. 

Ms Alexander: Those time limits are statutory, 
so a decision was made that time limits were 
appropriate for one class of arbitration. I am 
asking not about generic time limits but about time 
limits for consumer arbitrations, which are—
arguably—a subset and for which a case might be 
made if we want the bill to be at the cutting edge. 
A legal precedent for arbitration time limits exists. 

Graham Fisher: The precedent is not in the 
consumer context, but we could certainly think 
about imposing a time limit for a set of arbitration 
procedures for which that would be valuable. 
However, the Scotland Act 1998 limits what we 
can do to protect the consumer. 

Hamish Goodall: It is worth making the point 
that adjudications in the construction industry are 
on single issues, which is why they can be done 
within 28 days. Such adjudications occur only in 
the construction industry. Adjudication has been 
characterised as a quick and dirty fix to get 
construction projects finished, because contractors 
and subcontractors keep falling out with each 
other. If a dispute can be adjudicated so that a 
project can be completed, that is beneficial. 
However, even if an adjudication has taken place 
during a construction dispute, that might not be the 
end of the matter. It is in most cases, but 
arbitration or litigation sometimes takes place once 
a project is done and dusted. 

Ms Alexander: The wisdom of the decision 
rests on the character of the consumer 
adjudications that are undertaken in Scotland. My 
inference—it is no more than that, which is why I 
ask you to write to us if you have evidence about 
the character of consumer adjudications in 
Scotland—is that such adjudications relate largely 
to construction or trading standards disputes. If 
that is so, time limits might have merit. If you know 
of any analysis of the couple of hundred consumer 
adjudications, seeing it might help us to reflect 

further on whether time limits would be appropriate 
in order to expedite the procedure. If it transpires 
that a high percentage of consumer adjudications 
are incredibly complex, and that time limits would 
therefore be inappropriate, so be it. However, the 
matter might be worth a second look, as part of 
the scrutiny of the bill. 

Hamish Goodall: We can certainly write to the 
committee about that. 

Nigel Don (North East Scotland) (SNP): I want 
to go back to the founding principles of the bill. 
They seem to be very sensible, but there is no 
hierarchy. Should there be? 

Hamish Goodall: We consulted on that point, 
and the message was that there should not be a 
hierarchy. The principles, as you probably realise, 
are taken from—and are virtually the same as—
those in the Arbitration Act 1996, which applies in 
the rest of the UK. I am fairly certain that there is 
no hierarchy among them under the 1996 act. 

Graham Fisher: That is right. 

Nigel Don: Are you happy about that? 

Hamish Goodall: Yes. 

Nigel Don: I had been wondering from the 
beginning why we were not consolidating all the 
rules, but the discussions about consumer law 
have immediately explained to me why some rules 
will not be included. I presume that the rules that 
you think are from English law could be mentioned 
in some explanatory note, so that a person coming 
new to the matter could find that. Is that the only 
exception? Are any other aspects of the law not 
being consolidated in the bill? 

Hamish Goodall: I think that everything in the 
1996 act is also in our bill, is it not? 

Graham Fisher: Broadly, that is true. I was not 
sure whether the question was about existing 
Scots law and what the bill sweeps up. Aside from 
the consumer-protection measures that we have 
discussed, everything else in statute is in the bill, 
as far as we can see. Any bill will rest against the 
common-law background that precedes it. 
Otherwise, the bill will govern any arbitration in 
Scotland.  

Nigel Don: What I am trying to establish is that 
the bill is comprehensive, except in so far as there 
are matters that you cannot include in it, because 
they are reserved. Those matters could be 
referred to in notes to ensure that people know 
about them. In principle, the bill is complete. 

Graham Fisher: Yes, and we are happy to put 
such things in the explanatory notes, if that helps. 

Nigel Don: I am thinking of the student who will 
want to have one document, for example. 
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I return to the point that Gavin Brown made 
earlier about the desirability of a step change. I am 
not talking about legal aspects, but about 
economic aspects. I understood the point about 
the process being made faster and cheaper, and I 
took notes about that. The answers that I heard 
were largely aspirational, but not entirely 
unfounded. Have other things been suggested that 
could have been incorporated into the bill, which 
really would have provided for a step change, but 
which we have had to pull back from doing, 
because of the potential unwanted 
consequences? Does the bill go as far as we 
could have gone? 

Hamish Goodall: I do not think that anything 
else of that nature has been suggested. At 
consultation, nobody suggested time limits. I do 
not think there was anything else. 

Nigel Don: As has been said, arbitration does 
not happen until parties get into dispute. 

Hamish Goodall: Yes. 

Nigel Don: Arbitration also happens, however, 
only after agreement that parties would go to 
arbitration. There is a huge time delay in all that. 

Hamish Goodall: Arbitration agreements are 
often written into contracts. However, if parties fall 
into dispute, they might make ad hoc decisions to 
go to arbitration. It does not have to involve a 
previous arbitration agreement; the parties that 
find themselves in a dispute could simply agree to 
go to arbitration. 

Nigel Don: That takes me to my next point. Let 
us assume that we enact the bill in reasonable 
order—let us not worry about the details, which 
will end up being whatever they are. What will the 
Government do, in principle, to ensure that 
arbitration is taken up as fast as possible by all 
those who could derive benefit from it? 

Hamish Goodall: The Government will issue 
guidance on the bill in the normal way. It would be 
inappropriate for the Government actually to 
market arbitration—which will be up to those who 
wish to provide arbitral services—as opposed to 
any other form of dispute resolution, such as 
mediation or, indeed, litigation. We can certainly 
try to publicise the existence of arbitration for the 
benefit of members of the public, but marketing it 
would be slightly different. 

Nigel Don: The Government might like to think 
about that, because if we want to make a step 
change for Scotland in this area—I recognise that 
the bill is part of that—we need to find an 
appropriate way of ensuring that the rest of the 
world has noticed what is going on. 

I want to pick up on the part of rule 45 about 
damages. First, I make a plea, particularly on 
behalf of the construction industry, that damages 

be mandatory. As we go down the sub-contractor 
tree to the people at its roots, we find that it is 
actually two men and a dog who do the work on 
the ground. They will have no commercial clout 
and will undoubtedly find themselves on the end of 
the minimum standard. We should try to draft 
provisions as they are drafted in consumer law—I 
know that we have no competence for that—in 
order to give the individuals at the bottom of the 
tree the rights that we think they should have. If 
we make damages anything other than 
mandatory, they will be excluded in the small print 
by a competent lawyer. I just ask you to consider 
whether that is really what we want in this context. 

If the damages provision remains in the bill, will 
it include provision for damages for delay in the 
arbitration process? If so, it would be in no party‟s 
interest to delay arbitration. That would be one of 
the best ways of keeping arbitration moving. 

Hamish Goodall: There are provisions in the 
bill—I am sure that Graham Fisher will tell me 
where in a minute—to allow the arbitrator to take 
into account in the expenses that are awarded any 
delay that is caused by a party to the arbitration. 

Nigel Don: Thank you. In that case, I merely 
reiterate my point that, if the bill includes provision 
for mandatory damages, the ultimate sub-
contractor will have the best protection that can be 
provided. Given that such people do the actual 
work, that seems to me to be a sensible way 
forward. 

Marilyn Livingstone (Kirkcaldy) (Lab): Given 
the bill‟s potential value to the Scottish economy, 
which is why it was referred to this committee, I 
agree with Nigel Don‟s point about marketing. I 
have a question about the seat of arbitration. If 
someone chose to arbitrate in Scotland, that would 
not necessarily mean that the arbitration would 
have to be dealt with in accordance with Scots 
law, which would bring us full circle. If we do not 
market the bill as something different and if 
someone would not need to use the bill‟s 
provisions, what would bring someone to 
Scotland? 

Hamish Goodall: I think that any arbitration 
would be subject to Scots procedural law, 
although it might use the substantive law of 
another country. Graham Fisher will say whether 
that is right. 

Graham Fisher: Yes. The substantive law that 
is used in a dispute would be separate from the 
application of the bill‟s procedural rules. It would 
be a complicated legal question as to which 
international arbitrations that come to Scotland 
would fall under the bill‟s provisions. If arbitrations 
end up being seated in Scotland for the purposes 
of the bill and are under our jurisdictional rules, the 
regime of the bill will apply and will be mandatory. 
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I do not know whether that goes some way 
towards answering Marilyn Livingstone‟s question. 
Certainly, parties can choose to use Scots 
arbitration law as the law that governs the 
procedural aspects of the arbitration. They can 
then separately have the dispute resolved as a 
question of English law. There are many 
complexities, but essentially what the parties put in 
their arbitration agreement will decide whether 
they will use Scotland as a venue. 

11:00 
The Convener: I have a question about how the 

bill deals with the Scottish arbitration rules. What 
is the thinking behind having them in a schedule 
rather than the main body of the bill? The 
commercial judges of the Court of Session have 
expressed concern that it is unclear whether the 
rules will form part of general law. 

Hamish Goodall: There is no question but that 
the rules will form part of the general law. 

The Convener: There is a question—the 
commercial judges are questioning whether the bill 
makes it clear. 

Hamish Goodall: The fact that the rules are in a 
schedule is, to some extent, irrelevant because 
they will form part of the law of Scotland as if they 
had been in the body of the bill. 

Graham Fisher: It is a matter of statute law. We 
are happy that the bill will have the intended effect, 
but we note the commercial judges‟ comments 
and their suggestions for improving the drafting. 
We will reconsider the wording but, as a matter of 
general statutory interpretation, the schedule is as 
much a part of the bill as any other element is. We 
have no concerns on that front, but we are happy 
to re-examine the constructive and helpful 
comments that the commercial judges have given 
us. We have another list of points that we are 
happy to take into account and consider. 

Hamish Goodall: It might be worth pointing out 
that statutes regularly use schedules to hive off 
provisions. An example is the Scottish 
Parliamentary Pensions Act 2009. There is no 
doubt that MSP pension entitlements have a 
statutory underpinning. 

The Convener: I am not sure that we should 
ever use Scottish parliamentary systems as a 
good basis for such arguments. 

We seek follow-up on a number of points. Do 
you have any information on the nature of 
consumer arbitration, which Wendy Alexander 
raised? At one point, you listed the ways in which 
the bill is an improvement on the current United 
Kingdom legislation; perhaps you could give us 
the complete list in writing. It might also be of 
benefit to the committee if you could provide the 

number of respondents that were involved in the 
analytical services division research that is 
referred to in paragraph 35 of the policy 
memorandum. 

Hamish Goodall: I can tell you that now: I think 
there were only 20, which is an indication of the 
low level of arbitration in Scotland. I will check 
that. 

The Convener: That will be helpful. 

I thank Hamish Goodall, Alison Dewar and 
Graham Fisher for their evidence. 

11:03 
Meeting suspended. 
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SUPPLEMENTARY EVIDENCE FROM THE SCOTTISH GOVERNMENT 
 
1. I am writing to address the issues on which we undertook to write to the Committee when 
the Bill team gave evidence on 20 May. 
 
The Committee raised a number of issues. 
 
Application of Scottish Arbitration Rules to existing arbitration schemes 
 
2. Gavin Brown MSP asked for further explanation of how the Scottish Arbitration Rules in 
schedule 1 to the Bill (“the Rules”) would impact on existing rules in existing arbitration 
schemes.  Section 1 of the Bill establishes the principle of party autonomy so that parties are 
free to agree how to resolve disputes, subject only to such safeguards as are necessary in 
the public interest.  For this reason, most of the rules in the Bill are default: they will apply as 
a matter of law, but only if the parties have not agreed on something else which is 
inconsistent or contrary.  Section 8(2) provides that a default rule will apply only in so far as 
the parties do not agree to modify or disapply that rule (or any part of it).     
 
3. The Rules will impact in a broadly similar way on arbitration agreements between private 
parties, consumer arbitration schemes and statutory arbitration schemes in other pieces of 
legislation.  An existing agreement or scheme which contains a provision or procedures that 
is inconsistent or contrary to the Rules will continue to apply to arbitration under that 
agreement or scheme.  If the Rules make more comprehensive provision then the “extra” 
provisions may apply beyond what has been agreed between the parties (unless they are 
inconsistent with what has been agreed).  The general provisions in the Bill also give way to 
the rules of specific statutory schemes.  
 
4. The exception to this is the mandatory rules in the Bill.  It is considered that in order to 
ensure that arbitrations are fair and impartial, some rules must be mandatory and the parties 
should be unable to contract out of them.  In order to preserve the principle of party 
autonomy, however, the number of mandatory rules has been kept to a minimum.  Clearly 
there is a balance to be struck between ensuring the fairness and impartiality of the process 
and the principle of party autonomy. 
 
5. The mandatory rules in the Bill may (without further saving or transitional arrangements on 
commencement) apply to existing arbitration agreements and schemes even if the parties 
have made alternative provision.  However, many mandatory rules replace important 
common law rules that apply mandatorily at present (e.g. rules 65 and 66 replacing judicial 
review of the arbitrator for excess of jurisdiction and the other common law grounds of 
reduction).  Also, the repeal of other laws which apply mandatorily in the present law may be 
welcomed by the parties, for example the stated case procedure in section 3 of the 
Administration of Justice (Scotland) Act 1972 – discussed at paragraph 121 of the Policy 
Memorandum. 
 
6. Clearly the Government will ensure that those who bodies (including UK bodies) who have 
such arbitration schemes are made aware of the position before the Bill comes into force.   
 
Application on commencement 
 
7. The Law Society proposes that the Bill should only apply to agreements to arbitrate 
entered into after it comes into force.  This was the position on consultation, and we agree 
there are some arguments which favour this approach.  (The Bill will not in any event be 
applied to arbitrations which have actually begun before it comes into force.) 
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8. However, adopting this proposal would mean that the existing discredited mixture of 
obscure common law and minimal statutory provision would continue for many years into the 
future, for arbitrations under agreements made before the Bill comes into force.  Scotland 
would have two arbitration laws and parties to existing arbitration agreements would not 
benefit from the modernised arbitration regime provided by the Bill.   
 
9. An alternate model is section 84(2) of the UK Arbitration Act 1996 to make clear the 
legislation applies to all arbitrations begun after the date of commencement under an 
arbitration agreement “whenever made”.  It is common commercial practice to agree in 
contracts that arbitration will be in accordance with a particular set of rules or amendments, 
or modifications of those rules.  Commercial parties often accept that contractual provisions 
fall to be interpreted in relation to revised statutory provisions, and arbitral proceedings may 
be conducted under rules or a law different from that which applied when the original 
contractual agreement was made.   
 
10. The Government is at present inclined to think that the Bill should apply along these 
lines, avoiding two regimes applying on an ongoing basis.  Although we agree that the 
impact of the legislation on those with existing contracts has to be carefully considered, as 
noted the Government do not consider the provision contained in the mandatory rules will 
adversely affect existing arbitration agreements in practice. 
 
Rules 45 and 46: default rules on damages and interest 
 
11. The discussion on default and mandatory rules above leads on to why rules 45 and 46 
are default rather than mandatory.   
 
12. In relation to rule 45, the remedy sought by the parties (once an arbitration agreement 
has been invoked) may be another remedy, for example one of the others available under 
that rule.  For their own reasons, the parties may not wish an award of damages to be open 
to the arbitrator, for example they may only wish an award from the arbitrator which declares 
the legal position between the parties.  It should be borne in mind that a default rule is only 
overridden with the agreement of both parties.  Otherwise it will apply as a matter of law.  In 
most cases, however, once parties have fallen into dispute and an arbitration agreement has 
been invoked, the parties are unlikely to be able to agree on the detail of the arbitral process, 
so sensible powers should be provided for the arbitration by default.   
 
13. As regards rule 46, parties may decide for their own reasons, for example, that the 
arbitrator should not have power to award interest at all or should only do so at a certain 
fixed rate or should only award simple and not compound interest.  Again, both parties 
require to agree the default rule is not to apply.  It is considered that rule 46 in particular 
should be a default rule as Moslems otherwise may be unable to use arbitration in Scotland 
as Islam prohibits the charging of interest. 
 
14. It may also be worth noting that the equivalent provisions of the Arbitration Act 1996 
(sections 48(4) and 49) are default rules, in order to allow parties to an arbitration freedom to 
agree on how they wish the dispute to be resolved.  
 
Sisting under section 9 of the Bill     
 
15. Gavin Brown MSP also raised the concerns of the judges of the Commercial Court of the 
Court of Session about the sisting of legal proceedings under section 9 of the Bill.  The 
judges suggested that it might be undesirable to sist cases in some situations, for domestic 
arbitrations, for example in construction disputes, where there are frequently a number of 
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inter-related contracts and disputes, only one of which might contain an arbitration clause.  A 
mandatory sist might prevent the conjoining of the disputes in the court to avoid duplication 
of expense. 
 
16. Amongst their other points the judges cite section 86 of the UK Arbitration Act 1996 
which in terms reserves to the courts in the rest of the UK discretion to refuse to stay, ie 
suspend or sist, an action for domestic arbitration where there are “sufficient grounds for not 
requiring the parties to abide by the arbitration agreement”.  This provision was, however, 
never in fact brought into force by the UK Government due to EC law concerns.  The same 
concerns are noted in the Policy Memorandum in relation to why the Bill proposes a single 
regime for both domestic and international arbitrations.  Accordingly, the law in the rest of the 
UK does not allow the court discretion to refuse to sist an action for domestic arbitration.  
The Government will, however, consider further whether there are grounds to allow this. 
 
Consumer arbitration schemes 
 
17. Wendy Alexander MSP sought a more detailed explanation of consumer arbitrations, 
including their nature, and whether they might lend themselves to the setting of time limits.   
 
18. A list of consumer arbitration schemes currently applicable in Scotland is attached at 
Annex A.  The defining characteristics or nature of the consumer schemes, are: 

• affordability (to consumer and business).  Increasingly, they are free to the consumer.  
Typically the cost to users will be less than £500 and in some cases such as the 
scheme operated by the Association of British Travel Agents, considerably less (in 
the region of £70 to £174);  

• ease of access and use.  There is no need for a legal adviser or representative.  The 
scheme must be accessible to those with disadvantages, so if it is based on 
documents, assistance on form filling, etc must be made available;  

• simple and clear language in rules and procedures as well as in awards/decisions. 
They must not be "legalistic".  Many new sets are endorsed with the Crystal Mark;  

• timeliness (quick response and speedy resolution);  

• independence in decision-making, the conduct of procedure and scheme governance;  

• they must essentially be valid and attractive alternatives to small claims procedures in 
the sheriff court 

 
19. Typical upper limits of claim are between £5,000 to £10,000 (although one or two top out 
at £25,000).  One, the genetic testing scheme, has no upper limit of claim and, although it is 
suggested that claimants are represented, it is also free to use for the consumer. 
 
20. Provision cannot be made in the Bill to regulate the sale and supply of goods and 
services, and liability for services, to consumers, given the consumer protection reservation, 
which reserves these matters to the United Kingdom Parliament.  It might be possible for 
other types of arbitration, where the legislative purpose is not consumer protection, to make 
particular provision for that particular type of arbitration in a devolved field. 
 
21. However, the Government do not believe it is appropriate to seek to stipulate time limits 
for such consumer arbitration schemes in a general arbitration statute like the Bill which 
would impose particular mandatory rules in the context of schemes set up on a voluntary 
basis or under a scheme of regulation specific to a particular field.   
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22. The modern consumer arbitration schemes listed have a time limit for completion (i.e. the 
issue of the award or decision), which varies between 6 and 14 weeks from receipt of an 
application.  Time limits in most instances are agreed with the sponsor organisation, but 
occasionally are stipulated by a regulator.  They are not however stipulated by Act of 
Parliament.  Indeed it is preferable that time limits are set by those involved with the industry 
to take into account the particular circumstances of disputes which arise within that industry.  
 
Time limits 
   
23. The Committee also asked for a more general response on the issue of time limits.  
Paragraph 145 of the Policy Memorandum on the Bill notes: 
 

“The Bill does not, however, impose time limits for arbitration in the same way as adjudication 
under the Housing Grants, Construction and Regeneration Act 1996.  Very few consultees 
argued in favour of time limits and it is considered that they may pose as many problems as 
they may solve.  Complex disputes do not lend themselves to quick resolution (and it is worth 
bearing in mind that adjudication can only be used for single issues).  If time limits were to be 
imposed, it is inevitable that provision would also have to be made for applications to the court 
to extend those time limits in cases where the dispute was not capable of resolution in the 
timeframe.  It seems equally inevitable that the court would soon be in receipt of a constant 
stream of applications for extensions to a statutory time limit.”      

24. As reflected in the evidence of six of the witnesses who gave evidence to the Committee 
last Wednesday who argued against the use of time limits, the Government is opposed to 
fixed time limits for the reasons noted in the Policy Memorandum.   
 
25. We would add that parties are free to agree explicit time limits in their arbitration 
agreements.  Moreover, during the conduct of the proceedings, arbitrators are given clear 
powers under the Bill are set and enforce time limits over the parties (see rules 27, 30, and 
38) in addition to the general duties in rules 23 and 24 to conduct the arbitration without 
unnecessary delay.   
 
Advantages over the Arbitration Act 1996 
 
26. The Convenor asked us to send the list of reasons why the Government believes this Bill 
is an improvement on the Arbitration Act 1996.  In many respects the Bill is similar to the 
1996 Act and indeed the policy behind the Bill is to adopt the best of arbitral practice in other 
jurisdictions.  But Ministers do believe that in places the Bill represents an advance on the 
1996 Act and is at the cutting edge of modern arbitral practice.  A list of areas where the Bill 
is considered to give Scotland an advantage is shown at Annex B. 
 
Research on usage of arbitration 
 
27. Finally, Mr Smith also asked about the number of responses to the research carried out 
by the Analytical Services Division on the current usage of arbitration.  The research was 
carried out among those who had actually conducted an arbitration only within the past year.  
It is a measure of the low ebb to which arbitration has sunk in Scotland that only 20 
responses were received.   
 
I hope this is helpful.  Please let me know if the Committee requires any further information. 
 
Hamish Goodall 
Bill Team Manager 
29 May 2009 
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     ANNEX A 
Consumer Arbitration Schemes (applicable in Scotland) 
 
E-commerce services 
 
Pay as You Click Webmaster (time limit) 
 
Pay as You Click (time limit) 
 
Safebuy (time limit) 
 
 
Funeral Services 
 
Estate Planning Arbitration Scheme (time limit) 
 
Funeral Planning Authority (time limit) 
 
National Association of Funeral Directors (time limit) 
 
 
Financial Services 
 
Finance & Leasing Association (time limit) 
 
 
Housing, Housing Services & Repairs  
 
British Association of Removers (time limit) 
 
Building Guarantee Scheme  
 
Glass & Glazing Federation 
 
Heating & Ventilation Contractors Association  
 
Kitemark Scheme for Electrical Installation work in Dwellings (time limit) 
 
Kitemark Scheme for Replacement of windows, roof lights, roof windows or doors in 
dwellings (time limit) 
 
National House Building Council Homeowner  
 
Network VEKA 
 
 
Medical / Insurance 
 
Denplan  
 
Genetic Tests Arbitration Scheme
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Retail Motor Industry  
 
BSI Kitemark Scheme for Automotive Services (time limit) 
 
Federation of Engine Re-Manufacturers (time limit) 
 
Motor Industry Code of Practice – Service and Repairs (time limit) 
 
Motor Industry Code of Practice – New Cars (time limit) 
 
Vehicle Builders & Repairers Association (time limit) 
 
 
Travel 
 
Arbitration Scheme for the Travel Industry (time limit) 
 
 
Consumer Adjudication Schemes (applicable in Scotland) 
 
 
Communication and Internet Services Adjudication Scheme (regulated by Ofcom) (time limit) 
 
Postal Services Redress Scheme (regulated by Postcomm) (time limit) 
 
Angus Reputable Traders Scheme (Scotland only) (time limit) 
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     ANNEX B 
 
Why is the Bill an improvement on the Arbitration Act 1996? 
 

• placing all procedural arbitral rules together in a schedule should make the law more 
user-friendly for non-lawyers involved in arbitrations. 

 
• The default confidentiality rule (25) puts explicitly into statute an issue which is 

governed by case law in England. 
 
• Arbitral appointments referees will resolve failures in the appointment process for 

arbitrators reducing recourse to the courts.  The 1996 Act provides that it is a role for 
the Court.  The Bill misses out this unnecessary step, but retains the court as a 
backstop in the event of disputes. 

 
• Oral as well as written arbitration agreements are recognised by the Bill and covered 

by the Scottish Arbitration Rules.  Oral agreements are excluded by the 1996 Act.  If 
oral agreements were not covered, then they would remain subject to the old common 
law. 

 
• Scottish Ministers are given the power, subject to affirmative resolution procedure, to 

amend and update the Act or provision in consequence of changes to the Model law 
or New York Convention 

 
• Scottish Ministers may by order make ancillary provision which they consider 

appropriate for the purposes of giving full effect to any provision of the Bill 
 
• Reflecting the principles behind ECHR Article 6 and modern arbitral practice, the Bill 

requires arbitrators to be independent as well as impartial.  
 

• Prospective and post-appointment arbitrators are placed under an explicit continuing 
disclosure requirement concerning conflicts of interest. 

 
• It is clear in the Bill that experts, witnesses or legal representatives have the same 

immunity in respect of acts or omissions as if the arbitration were civil proceedings 
 

• Provision for the resignation of the arbitrator.  The 1996 Act does not provide for the 
process of resignation.  

 
• The Court is given the power to grant interim measures given only the existence of an 

arbitration agreement and where a relevant dispute might arise. 
 

• To reduce the role of the court, the Bill limits appeals from the Outer House.  There is 
no appeal to House of Lords. 

 
• Where a correction of an award has a consequential effect on another part of the 

corrected award or any other award, whether on some part of the substance of the 
dispute, or on expenses or interest, the tribunal may make consequential correction of 
that award. 
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- 1 - 
 

SUPPLEMENTARY EVIDENCE FOR THE CHARTERED INSTITUTE OF ARBITRATORS 
(CIArb) SCOTTISH BRANCH 
 
1. Introduction 
The Committee has sought written evidence on the general principles of the Bill and the 
CIArb has responded in detail to the Committee’s questions.  We repeat that we strongly 
believe that the Bill is an important and worthwhile measure inherently designed to bring 
positive economic benefit to Scotland.  We stand by our earlier submission and will not 
repeat it here save as necessary.   
The CIArb has carefully studied the other submissions made to the Committee and, with 
the greatest of respect to our colleagues, consider that some parts of some of those 
submissions are factually and/or legally inaccurate.  The CIArb fully accepts that others 
are entitled to different opinions provided that such are based on objective facts and 
accurate legal analysis and we will be happy to debate these, or to clarify differences in 
opinion, for the benefit of the Committee.  However, the CIArb respectfully submits that it 
would be a serious error for the Committee to make fundamental/far-reaching decisions 
based on inaccurate material. 
Before addressing the various submissions in detail, we give one example indicative of the 
misinformation the Committee has been given.  One submission states that there is 
anecdotal evidence that there is “virtually no domestic arbitration” in England but, in fact, 
easily available published data show that there are 5,000-6,000 arbitrations each year (the 
CIArb alone makes 2,500-3,000 appointments annually) and to that we must add the 
unknown number of wholly private arbitrations which never appear in any public statistics. 
We comment on the submissions in alphabetical order;  we have limited our comments to 
those matters we believe to be of high significance;  we do not necessarily agree with or 
accept any part of any submission not commented upon hereunder.  We use the 
paragraph numbering of each submission in turn 
 
2. Submission by Mr Richard N.M.  Anderson, Advocate, FCIArb  
4 to 9 Mr Anderson presents a sorry, if unsurprising, example of arbitration under the 

existing, seriously inadequate/deficient, law but he does not address the fact that 
the provisions of the Bill fully deal with the problems he identifies (see also below). 

 Under the Bill, the arbitrator has a statutory obligation under Rule 23(1)(c) to 
“conduct the arbitration (i) without unnecessary delay and (ii) without incurring 
unnecessary expense” and, should the arbitrator fail in that, the disgruntled party 
can apply to the Court for his/her removal under Rule 12(e)(ii) or the removal of 
the entire tribunal under Rule 13(b).  Rules 12, 13 and 23 are all mandatory.  
Further, Rule 11 (a default rule), if agreed by the parties to apply to the arbitration, 
enables the parties jointly to revoke the arbitrator’s appointment. 

 Further, the parties themselves are under a statutory obligation (Rule 24, also 
mandatory) to ensure that the arbitration is conducted (a) without unnecessary 
delay and (b) without incurring unnecessary expense. 

10. Mr Anderson states “My own personal view is that the Arbitration (Scotland) Bill in 
its present form has not been well drafted” but he gives no example of any poor 
drafting.  We disagree strongly with his assertion and cite Rule 25 as one example 
of outstanding drafting skill. 

 He also states “This Bill, in my view, is a pale shadow of the excellent Arbitration 
Act to be found in England” but provides no substance to support his statement;  
as identified in the CIArb’s submission (and there are numerous additional 
examples) the Bill represents an improvement on the 1996 Act.  In particular, the 

243



 

draftsmen of the 1996 Act considered confidentiality to be a matter too difficult to 
draft, but the Bill does so, very succinctly and very elegantly, at Rule 25.  Further, 
the Bill is approximately 20% shorter than the 1996 Act. 
Mr Anderson also states “my experience in England – supported by strong 
anecdotal evidence – is that there is virtually no domestic arbitration taking place 
in England”.  As we have said above, publicly available data show that there are 
5,000-6,000 arbitrations each year, and to that we must add the unknown number 
of wholly private arbitrations which never appear in any published statistics. 

11. Mr Anderson states “The Bill must allow domestic arbitration to take off in Scotland 
and to be a success there.  This Bill simply does not do that.”  He does not 
substantiate this assertion which we strongly reject. 

13. Mr Anderson states that “there must be a procedure introduced within an Act itself 
which allows the Parties to choose a framework as regards time.”  It is not clear 
what he is seeking since there already exists, in Rule 27(2)(a) which allows the 
parties to agree a time frame and, should they not do so, allows the arbitrator to 
impose one.  Further both the arbitrator (under Rule 23 (mandatory)) and the 
parties under Rule 24 (also mandatory) are under a statutory obligation to 
progress the arbitration without unnecessary delay (or expense). In addition, 
failures in this respect are covered by sanctions (in Rules 12(e)(ii) and (iii) and 16 
– removal of arbitrator; and order in relation to fees) and Rules 30 and 36 to 38. 
These provisions provide an answer to Mr Anderson’s concerns regarding delay. 

15. Concerning expenses, Mr Anderson asks “Why should an Arbiter not have the 
option to ...  arrive at his own determination of costs ...”;  the Bill provides precisely 
this at Rule 59(2)(a). 

 
3. Submission by Mr James Arnott 
13. Mr Arnott states “The Bill does not contain a self-contained code ...”:  this is, with 

respect, a misunderstanding – the Bill does indeed provide such a code, namely 
the Scottish Arbitration Rules, in Schedule 1. 

18/19 Mr Arnott states “For domestic arbitrations, reform could be achieved ...  By 
introducing a new scheme which supersedes and replaces:- (i) All existing statutes 
from the 1695 Articles of Regulation (ii) All existing common law falling within its 
ambit ...”  The Bill does precisely this:  (a) section 27 and Schedule 2 repeal all 
existing statutes and (b) the Bill displaces and replaces the common law. 

 In this last regard, we respectfully submit that Mr Arnott’s submission is based on 
a fundamental misconception that the common law continues to apply even after 
the enactment of the Bill.  This is, quite simply, not the case.  As a general 
principle of law, where a matter is dealt with by statutory provisions, those 
provisions supersede and displace the common law. 

24. Mr Arnott states “Old-style arbitration cannot be banished, because it rests on the 
consent of the parties to settle their dispute privately.  Use mandatory rules to tidy 
it up.”  The Bill does precisely that, most particularly in Rules 23 and 24, both 
mandatory. 

25. Mr Arnott states “The Bill does not re-state and does not replace the common law 
...”.  As a general principle of law, where a matter is dealt with by statutory 
provisions, those provisions supersede and displace the common law. 

27. Mr Arnott assets that the Bill does not remedy “the recognized long standing 
weaknesses in the arbitrator’s powers in a satisfactory manner” and refers, inter 
alia, to interest.  Rule 46 deals with interest in a comprehensive manner which is 
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known, from 12 years experience in England of the equivalent section 49 of the 
1996 Act, to work without any significant difficulties or complications. 

 Mr Arnott also states that the arbitrator needs statutory powers to award interest;  
the Bill gives the arbitrator such power in sections 6-8 and Rule 46, subject to the 
fact that the parties can agree some different approach to interest.  For example, 
Moslem parties will presumably opt (as the Bill allows) to disapply Rule 46 since it 
conflicts with Shari’a Law. 

28. See 25 above;  the Bill gives the arbitrator the statutory power (Rule 45(b)) unless 
the parties agree to the contrary. 

29. See 25 above;  the Bill gives the arbitrator the statutory power (Rules 50/51) 
unless the parties agree to the contrary. 

30. Mr Arnott states “Provisional awards are not part of Scottish arbitration law”;  this 
is presently correct but the Bill introduces them as Rule 50. 
Mr Arnott also states “to introduce English terminology, particularly without any 
definitions ...”;  first, the terminology is fully defined in the Bill and, second, the 
terminology is international, not solely English.   

32. Mr Arnott criticises the “lump[ing of] domestic and international arbitration 
together” and states “That is likely to be interpreted as a lack of openness and 
respect for the foreign party.”  This last assertion is contradicted by the simple fact 
that many countries around the world (e.g. England, Sweden, Switzerland, and 
Germany) have unified systems combining domestic and international arbitration 
and, for example, Hong Kong is presently in the process of merging its separate 
systems in a new Arbitration Ordinance. 

 Further, the 1996 Act includes provisions (which were never brought into force and 
now never will be) which would have separated domestic and international 
arbitration in England, but legal advice was that such a distinction would be in 
breach of the Treaty of Rome and of other EU obligations. 

33. Mr Arnott states that the introduction into Scots law of a new ground of challenge, 
‘serious irregularity’ would be a mistake because it would open the door to 
challenges in court and defeat the object of private arbitration.  This assertion is 
misconceived for four reasons: 
(i) “serious irregularity” includes, for example the tribunal failing to conduct the 

arbitration in accordance with the arbitration agreement or acting outwith its 
powers, the award being contrary to public policy, or obtained by fraud or in a 
way which is contrary to public policy, and an arbitrator having not been 
impartial and independent. 

 Mr Arnott’s assertion means that there should be no ground of appeal in such 
circumstances.  With respect, that position is not only wholly untenable on 
any rational basis, it is incompatible with ECHR Article 6. 

(ii) the above grounds already exist in the common law;  Rule 66 substantially 
codifies “serious irregularity” challenges; 

(iii) the list of matters which constitute “serious irregularity” is exhaustive and 
precisely defined;  it is not an “open door” to challenges on any ground 
whatsoever; 

(iv) “serious irregularity” only occurs if the irregularity (see (i) above) has caused 
substantial injustice to the aggrieved party; 

(v) The English judiciary have shown how to interpret these provisions robustly;  
the Scottish judiciary are very well aware of this, as can be seen in the 
Commercial Judges’ submission. 
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36. Mr Arnott dislikes both “the use of both default and mandatory rules”;  both the 
Model Law and the 1996 Act (and numerous other arbitration laws around the 
world) are based on use of default and mandatory rules, so, with respect, there is 
no objective justification for his view. 

 He also asks “When so many bodies have their own rules, why introduce rules on 
an optional basis ?”  First, this is precisely what both the Model Law, 1996 Act and 
others do;  second, if the parties have agreed on other Rules (e.g. ICC/LCIA or 
Scottish Arbitration Code 2007)) then the default rules in the Bill are displaced to 
the extent covered by the agreed rules;  third, if the parties have not agreed on a 
set of rules (which is, in fact, often the case), the Bill provides them so the parties 
do not have to take any other action.  This works perfectly satisfactorily around the 
world and Mr Arnott’s concerns are allayed by the facts. 

42. Mr Arnott states “I respectfully submit that the responsibility presently shouldered 
by the Scottish legislature is best discharged ...  by introducing a new, fully fledged 
simple system for domestic arbitrations for Scotland ....”  The CIArb is delighted to 
agree with these sentiments but observes that its forthcoming Short Form Rules 
will address any additional such concerns. 

43. Mr Arnott states that “the reference to an appointments referee makes me wary 
that there is a public sector agenda and an alert foreign party might be 
apprehensive and turn away, thus killing the goose which lays the golden eggs.”  
First, the AAR acts in respect of certain administrative issues with a view to 
avoiding unnecessary court applications, and this is a step that will be popular with 
international users;  second, Rule 7(5)(c) allows the parties, by agreement, to 
bypass the AAR and go straight to court anyway if that is what they prefer.  Mr 
Arnott’s concerns are therefore allayed.   

 
4. Submission by the Commercial Judges Of The Court Of Session  (the “Judiciary”) 
It is, of course, with respect and some trepidation that the CIArb responds to the 

Judiciary’s submission 
4. It is a universally-accepted principle in arbitration law that court proceedings be 

sisted (stayed) in the face of an arbitration agreement (with limited exceptions);  
Article 8(1) of the Model Law and Article II(3) of the New York Convention 1958 
refer (it is noteworthy that Article II is not qualified by reference to international 
arbitration). 

 Section 86 of the 1996 Act represents the position that the Judiciary now propose 
for Scotland;  however, section 86 was never brought into force in England and 
now never will be, legal advice to HMG being that to do so would put the UK into 
breach of its obligations under the Treaty of Rome and other EU law. 

 The Judiciary propose incorporating ss.89-91 of the 1996 Act into the Bill;  we 
entirely agree (and proposed this ourselves) but we are advised that this is a 
Reserved Matter. 

8. This is reasonably common international practice and the mechanism tracks, for 
example, Article 13(2) of the Model Law. 

9. We respectfully agree that this needs to be revisited. 
10. We respectfully agree that this needs to be revisited. 
14. We have been approached by the representative of a party who will consider 

arbitrating in Scotland because English law is foreign law and therefore could not 
be subject to a legal error appeal while this may be a unique occurrence, it 
certainly causes some thought. 
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5. Submission by the Law Society of Scotland 
6.   Sections 16-19 of the Bill refer:  there is a fundamental difference between (i) the 

recognition and enforcement of foreign arbitral awards (which Scotland is obliged 
to do under international treaty obligations (the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards (1958) to which the UK is 
party and which applies in Scotland pursuant to the Arbitration Act 1975 (a UK 
Act)) and (ii) international arbitration held in Scotland.  Sections 16-19 merely re-
enact the 1975 Act and have nothing to do with international arbitration in 
Scotland. 

7. The CIArb has already shown (in summary form) why the repeal of the UNCITRAL 
Model Law (section 66 and Schedule 7 of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990) is the correct way forward and we will gladly 
provide more detail if required.  In brief: 
(i) the principles of the Model Law are central to the Bill and there is nothing in 

the Bill which contradicts those principles; it has been confirmed to us 
privately by senior UNCITRAL staff and a leading Model Law academic that 
this is acceptable; 

(ii) there are significant omissions in the Model Law requiring additional 
legislation to cover over:  the Singapore Act needs 7,000 words, New 
Zealand 11,000, of additional bolted-on language necessary to make the 
Model Law work in practice in a common law jurisdiction; 

(iv) the Model Law has demonstrably been a failure in its 19 years on the 
Scottish statute book, in part because the 1990 enactment was flawed in 
failing to deal with all the known defects in the then law; 

(v) the Model Law does not feature among the key attributes that international 
practitioners agree that a successful arbitration jurisdiction must have (and 
see (vi) below); 

(vi) there is no evidence of any causal link between application of the Model Law 
and the success of an arbitral venue.  London, Paris, Stockholm, 
Geneva/Zurich and New York are all major and successful arbitral venues 
but none have adopted the Model Law;  Singapore, Hong Kong, Vienna and 
Bermuda (all Model Law jurisdictions) are successful for other reasons.  
Germany, Australia, New Zealand, Malaysia, Denmark, India and Cyprus are 
all Model Law countries but see little international arbitration.   

8-10 We have a strongly-held different opinion and consider the Law Society’s 
suggestion both misconceived and seriously wrong. 
(i) Inter alia, it means the survival of the seriously deficient “old law” for many 

years, even decades, to come, so that Scotland will have two laws in force in 
parallel;  this is, with respect, counter-productive, inter alia since such would 
undermine the effectiveness of the Bill. 

(ii) It is standard practice (see section 84(2) of the 1996 Act) that the new 
legislation will apply to all arbitrations commenced after a stated date; 

(iii) Contracting parties often have to deal with changes in the law which occur 
after the execution of a contract, particularly when it is for a longer duration 
(e.g. taxation, land law, oil & gas/energy etc.). Rules of Court are frequently 
enacted with sometimes significant changes in dispute resolution procedure. 
Parties have to live with these changes and it is common commercial 
practice to agree in contracts language such as “Arbitration in accordance 
with the Arbitration Act 1996 or any statutory amendments, modifications or 
re-enactments thereof” i.e. it is very common that parties envisage that 
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arbitrations may eventually be conducted under a law different from that 
originally contemplated by the parties; 

(iv) where, for example, parties agree to arbitrate future disputes under the LCIA 
Rules, the latter provide that “Where any agreement ...  provides ...  for 
arbitration under [LCIA Rules] the parties shall be taken to have agreed in 
writing that the arbitration shall be conducted in accordance with the following 
rules ("the Rules") or such amended rules as the LCIA may have adopted 
hereafter to take effect before the commencement of the arbitration.”  This is 
standard international practice. 

(v) The Law Society’s fear of challenges is misplaced;  the CIArb is unaware of 
any such challenges reported in respect of the 1996 Act. 

12. The Law Society’s concerns over Rule 40 are overstated, for the following three 
reasons 
(i) Rule 40 is a default Rule so the parties have the options of either (a) 

disapplying it or (b) adopting some alternative; 
(ii) an application to the Court may be made under Rule 40 only if (a) the other 

party has consented to it being made, or (b) the tribunal has consented to it 
being made and the court is satisfied (i) that determining the question is likely 
to produce substantial savings in expenses and (ii) ...  and (iii) that there is a 
good reason why the question should be determined by the court. 

(iii) the English experience (to which the Law Society makes no reference) is that 
there have been only three (3) reported cases in 12 years (the first did not 
occur until 2006) under the equivalent section 45 of the 1996 Act; 

 Arbitration is a consensual process, by definition;  if the parties agree to make a 
Rule 40 application, why should that be denied them?  If they do not agree to do 
so, then one party has to convince first the tribunal and then the Court that the 
application has merit. 

14-16 We disagree;  this is a matter for the parties to agree. 
17-18 We disagree;  this is a matter for the parties to agree. 
19 The Law Society’s concerns are overstated: 

(i) the system of provisional awards works perfectly satisfactorily in England and 
elsewhere; 

(ii) decisions in construction disputes by Adjudicators under the Housing Grants, 
Construction and Regeneration Act 1996 are equivalent to provisional 
awards, since they are binding only until superseded by an arbitral award or 
court decision or by agreement;  it is estimated that there are 3,000-5,000 or 
so such cases annually and this system has worked well for over a decade; 

(iii) the Law Society criticises the terminology but fails to propose any 
improvement;  in our view, the terminology is wholly clear. 

 We agree with the Law Society that Rule 50 should be a default Rule. 
22 We agree with the Law Society that Rule 51 should be a mandatory Rule. 
24 Rule 67 follows the very well-tried and tested model applicable in England under 

section 69 of the 1996 Act.  That model was approved by a substantial majority of 
commercial users in the 10-Year Survey of the working of the 1996 Act conducted 
in 2006.  The Bill’s draftsmen chose to follow this well-established, widely-
approved model which severely limits the opportunity for parties to appeal and, in 
addition, severely limits the likelihood of any such appeal succeeding.  Further, the 
history and development of section 69 shows clearly why the simplified approach 
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the Law Society suggests will not be effective;  the additional “complications” are 
necessary to prevent the opening of floodgates. 

 
6. Submission by the Scottish Council for International Arbitration 
2. We have already explained in our earlier submission, summarised above (refer 

Law Society §7), why the option of retaining the Model Law in Scotland is 
inappropriate and the wrong approach. 

 The SCIA’s main argument is that international business will be driven away by 
repeal of the Model Law;  this is demonstrated to be a wholly fallacious and 
unsound argument by the very obvious fact that London, Paris, Stockholm, 
Geneva/Zurich and New York are among the world’s major centres of international 
arbitration but the Model Law applies in none of them. 

 
Chartered Institute of Arbitrators (CIArb) Scottish Branch 
15 May 2009 
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Scottish Parliament 

Economy, Energy and Tourism 
Committee 

Wednesday 27 May 2009 

[THE CONVENER opened the meeting at 09:33] 

Arbitration (Scotland) Bill: 
Stage 1 

The Convener (Iain Smith): Good morning, 
colleagues. I welcome everyone to the 17th 
meeting in 2009 of the Economy, Energy and 
Tourism Committee. 

The first item of business is stage 1 
consideration of the Arbitration (Scotland) Bill. We 
are joined by a panel of distinguished witnesses, 
and I ask them to introduce themselves briefly and 
tell us who they represent. 

Hew R Dundas (Chartered Institute of 
Arbitrators): I am from the Chartered Institute of 
Arbitrators. I was president of the institute in 2007 
and am a full-time international arbitrator in 
approximately 10 jurisdictions around the world. 

John Campbell QC (Chartered Institute of 
Arbitrators): I am a Queen’s counsel at the 
Scottish bar and, for the moment, president of the 
Chartered Institute of Arbitrators, which is centred 
in London, has 12,000 members in about 90 
countries and operates through 35 branches. I am 
a practitioner of the law in Scotland, mainly in town 
and country planning but in all forms of alternative 
dispute resolution. I am very glad to be here. 

Professor Fraser Davidson (University of 
Stirling): I am from the University of Stirling and, 
as far as I know, I am not representing anyone this 
morning. 

Richard N M Anderson: I am an advocate, 
barrister and attorney, mediator, adjudicator and 
arbitrator and fellow of the Chartered Institute of 
Arbitrators. However, I am here in a personal 
capacity this morning. 

Garry Borland (Faculty of Advocates): I am 
an advocate, and along with Mr Robert Howie, I 
am representing the Faculty of Advocates. I 
practise in the commercial and construction field 
and have relatively long experience as a 
practitioner of arbitration. 

Robert Howie QC (Faculty of Advocates): I 
am a QC at the Scottish bar. Like Mr Borland, I 
practise in commercial law, tending to take on 
construction and shipping cases, and I have 
significant experience in domestic and 

international arbitration. Mr Borland is fortunate, in 
that my experience is, sadly, a lot longer than his. 

Brian Reeves (Royal Institution of Chartered 
Surveyors Scotland): I am a chartered valuation 
surveyor, arbiter and commissioner for the 
Scottish Council for International Arbitration. In 
2002, I worked on the Dervaird committee and I 
am also the vice-chairman of the Royal Institution 
of Chartered Surveyors Scotland international 
dispute resolution faculty board, which is based in 
London, and the immediate past chairman of the 
Scotland RICS dispute resolution faculty board. As 
an arbiter and expert for the past 30 years or so, I 
have handled more than several hundred cases in 
the Scottish market. 

Neil Kelly (Law Society of Scotland): I am 
from the Law Society of Scotland. I have about 25 
years’ continuous experience in domestic and 
international arbitration. I am a commissioner of 
the Scottish Council for International Arbitration, a 
past committee member of the Scottish branch of 
the Chartered Institute of Arbitrators, an honorary 
surveyor and convener of the Adjudication Society 
in Scotland. 

The Convener: Thank you. Because the panel 
is quite large, members and witnesses should 
keep their questions and answers as tight as 
possible. Members can direct questions to 
individual witnesses or ask a general question. If a 
general question is asked, witnesses should not 
feel that they have to answer unless they have a 
specific comment to make. Otherwise, we could 
be here all day. 

I will start with a fairly general question. The 
Government has indicated that one of the reasons 
for introducing the bill is the economic benefit that 
it will have for Scotland. Can any of the witnesses 
quantify the bill’s potential economic benefits? 

Hew Dundas: In our submission, we have 
endeavoured to quantify some of the bill’s 
economic effects. However, as you can see, 
certain effects cannot be quantified in any form. 
One difficulty is that, as arbitration is by definition 
more or less a private process, there are few 
published statistics other than those produced by 
bodies such as the Chartered Institute of 
Arbitrators that make appointments each year. We 
do not know, other than through anecdotal 
information, the number of arbitrations that take 
place privately between private parties and without 
the involvement of our institute, the RICS or 
others. 

John Campbell: In its submission, the 
Chartered Institute of Arbitrators tried as far as it 
could to differentiate between domestic and 
international arbitrations; to quantify the value of 
that work to London; and then to apply a pro rata 
reduction to reflect the fact that professional fees 
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in Scotland are lower. The figures that we came 
up with are set out on pages 4 and 5 of our 
submission. 

Since we made the submission, we have tested 
the figures—privately, of course—with our 
colleagues and have sought their rigorous 
criticism. As no one has demurred materially from 
the figures, I am reasonably satisfied that they are 
fairly robust and can be relied on. 

Brian Reeves: There is a lot of evidence that 
does not come from experience. A quite well-
known PricewaterhouseCoopers report that was 
published in 2006 demonstrated that the economic 
benefits are probably less than what most people 
might expect, despite the fact that the number of 
international arbitration cases has increased. 

The same theme emerged in a paper by 
Christopher Drahozal of the University of Kansas, 
who in 2004 did a study of increased legislation in 
a selection of countries between 1994 and 1999. 
Again, the number of arbitration cases increased, 
but the economic benefits were not quite as large 
as had been hoped—although that depended on 
how much effort was put into promoting the 
various new bits of legislation. 

The Convener: I will follow that up from a 
slightly different angle. Benefits might accrue to 
businesses in Scotland that decide to go down the 
route of arbitration rather than other routes, but is 
there any evidence that the current law deters 
people from using arbitration? If so, what are the 
main barriers in the present law that will be 
addressed by the bill? 

John Campbell: I do not want to hog the floor, 
but a range of deterrents is apparent to anyone 
who studies the current scene. I should perhaps 
add to my previous answer that the economic 
benefit that might result from the bill’s passage will 
not be accrued instantaneously but will 
accompany the culture change that ought to occur. 
The figure that we have hazarded is between £15 
million and £25 million a year. 

You asked about deterrents. As I see it, parties 
are deterred from participating in arbitrations, if it 
is not too trite to say so, because of the current 
state of the law, which is difficult to find and 
somewhat remote and inaccessible. In addition to 
that, it is possible in Scotland to derail proceedings 
if one is so minded by requiring an arbiter to state 
a case for the opinion of the court. That takes the 
case away from the arbitrator and puts it into 
court, when one becomes subject to the vagaries 
of court delays, which in my experience, for what it 
may be worth, can be highly significant. In effect, 
the process is rendered not useless, but clumsy, 
inaccessible, remote, expensive and all the other 
things for which people often criticise courts. The 
bill would mean that that deterrent would 
disappear. 

Richard Anderson: Ordinary litigation 
presented a number of difficulties that were 
overcome by the introduction of the commercial 
court. I have experience in a number of areas of 
solicitors advising their clients to opt in their 
contract for use of the commercial court as 
opposed to arbitration. 

Garry Borland: My experience is consistent 
with what Mr Anderson has just said. I know of a 
solicitor in a major Scottish firm that practises 
internationally in the field of construction who 
follows the practice of simply deleting any 
arbitration clause that appears in a contract that is 
presented to him because, historically, he has 
found arbitration to be an unsatisfactory process. 

A more specific answer to your question is that, 
for a number of reasons, arbitration has not, in my 
experience, presented itself or been available as a 
speedy and relatively inexpensive system. I think 
that that is the main deterrent—it has not been a 
quick or a cheap process. 

Hew Dundas: You asked for evidence. I have 
been in the oil industry since 1978, both in the 
United Kingdom continental shelf and around the 
world. Until not so long ago, I was head of legal at 
Cairn Energy, which I believe is Scotland’s fifth-
largest company. Throughout those 30 years, the 
idea of arbitrating in Scotland has been a total no-
go area, for the reasons that the submissions 
identify, which my colleagues have repeated this 
morning. The use of arbitration has been 
unthinkable. The oil industry might have 
considered arbitration in England after 1996, but it 
has consistently preferred litigation, given the 
shortcomings in arbitration here. That is my 
evidence from 30 years’ experience in the oil 
business. To my knowledge, there has never been 
a Scottish arbitration arising out of the UKCS. 

09:45 
Neil Kelly: It is entirely correct that, as Mr 

Campbell said, the lack of a modern arbitration law 
for domestic arbitration in Scotland has hampered 
the use of arbitration. It is to be applauded that the 
Parliament is considering such legislation now. 

The problem with stated case was not that 
people did not want to use it, but that it took a year 
and half for the appeal court to hear the cases. 
That is a slightly different perspective from Mr 
Campbell’s. In my experience, if someone whose 
business life depends on a tribunal’s decision on a 
dispute is asked whether they want a situation in 
which they can do nothing if the tribunal goes 
wrong on the law, their answer is invariably that 
they would want to do something about such a 
mistake. That was reflected in the consultation 
responses. 
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Robert Howie: My experience reflects that to 
which Mr Kelly has just spoken. I have found that 
clients were interested in arbitration as a 
potentially private and speedy way of dealing with 
disputes until I told them that it was sudden death 
and that, if the arbiter got it terribly, horribly wrong 
on the law and made a schoolboy error, they 
would be stuck with it. Their enthusiasm then 
disappeared out of the window and they were 
desperate to keep the stated case, however long it 
took, because it was the one protection that they 
had left. Therefore, they would be concerned at 
the suggestion that the stated case was simply to 
disappear and that we would be back to Scottish 
arbiters being domestic despots, as they were 
called in the 19th century. 

However, with respect to Mr Dundas, it is not 
quite correct to say that the oil industry has always 
abjured Scotland. I have been in two international 
oil industry arbitrations and suspect that, if I have 
done two, other people have done more 
elsewhere. Although we may know something 
about it and cases that indicate that something 
has happened sometimes pop up in the courts, 
nobody can really know the figures for the obvious 
reason that arbitration is a private process. 

One problem is the dual-track arbitration system 
that exists between United Nations Commission 
on International Trade Law cases and domestic 
cases. The Government is to be congratulated on 
seeking to get rid of that. In an international 
shipbuilding case, I had the unhappy experience 
of seeing a proof to decide whether it was 
competent to state a case go on for a whole week 
with people being brought from all round Europe to 
give evidence. Under the old, simple domestic 
system, that would not have happened. There was 
an enormous delay of more than a year, not 
because of the stated case but because of the 
debate about whether a case could be stated, as a 
furious argument had broken out about whether 
we were under the UNCITRAL rule or domestic 
rule. In so far as the bill proposes to get rid of that 
dual-track system, it is an undoubted advance. 

Neil Kelly: I will add something else by way of 
evidence about how thinking has changed. 
Construction contracts traditionally used arbitration 
as their modus operandi for resolving disputes. 
The standard form of building contract in Scotland 
always included arbitration clauses but, in more 
recent times, because our law of arbitration has 
not been considered to be modern and up to date, 
the default dispute resolution provision in contracts 
that the Scottish Building Contract Committee 
issues has been for cases to go to the commercial 
court. That reflects the fact that, as Mr Borland 
said, people in construction who are looking for a 
speedier and more cost-effective method of 
dispute resolution have tended to go the 
commercial court. 

Rob Gibson (Highlands and Islands) (SNP): It 
was pointed out that the competitive nature of 
lower fees in Scotland might be attractive if a 
simplified process was available. Does that matter 
much? Will it be possible for us to measure the 
potential value to economy? 

Hew Dundas: An International Chamber of 
Commerce study from a few years ago shows that 
the costs of an international arbitration are roughly 
80 per cent the parties’ legal and other costs, 
roughly 12 per cent the costs of the tribunal and 8 
per cent the costs of the ICC itself. We can 
assume that, for international arbitrations, 
arbitrators will charge much the same everywhere, 
although that is not exactly true.  

The ICC charges scaled rates, so 80 per cent of 
the costs of the arbitration are the legal fees. If 
that cost can be cut sharply, by choosing an 
alternative jurisdiction to the expensive 
jurisdictions of London and New York, the parties 
can make a significant saving. To give one 
example—which will probably frighten my 
colleagues from the Faculty of Advocates—the 
equivalent of a QC in Singapore is on about £230 
to £240 per hour. Some years ago there was a 
famous quotation from a fashion model, who said 
that she would not get out of bed for less than 
$10,000 a day—I invite the English bar to appear 
in an arbitration at a rate of £250 an hour. 
Significant savings are available in Scotland in 
comparison with some other jurisdictions. 

Richard Anderson: The total cost of an 
arbitration in London can be quite large, if one 
considers the cost of the premises and hotel 
accommodation for a large number of witnesses 
and representatives. The attractions of Edinburgh, 
and Scotland, will be an added element if 
arbitration can be seen to work and is reasonably 
priced here. 

John Campbell: In many international cases 
that present themselves for an arbitral solution, a 
choice needs to be made at some point about 
where the arbitration should be conducted. The 
nature of global or transnational contracts means 
that when arbitrators are selected, such a choice 
may need to be made. 

Part of the reason for choosing a particular 
location is, of course, the cost. It is not true to say 
that parties simply go where their lawyers are, or, 
conversely, that lawyers go where the parties are. 
If someone would rather spend four weeks in 
Riga, or the Belgian Congo, or St Andrews, there 
may be a pretty obvious answer. Without being 
invidious about any other part of the world, 
experience tells us that that is a factor in 
determining the outcome of that question. 

In addition—my friends have already mentioned 
the cost of legal help—Scotland is well equipped 
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with decent lawyers who practise in the arbitration 
trade. London is too, but lawyers in each of the 
two countries operate at different fee rates, so the 
marketplaces are quite different. 

The Convener: I would always recommend St 
Andrews. 

Rob Gibson: Why not come to Inverness? 

We are attempting to measure the potential 
value of arbitration to the economy. Aside from the 
issues of fees and your explanation that the legal 
costs are a large part of the decision-making 
process, is there any other aspect of the potential 
value that we could measure to get a handle on 
the issue? 

John Campbell: It is hard to measure. The 
convener asked about attractiveness to disputing 
parties, and we have all talked about the fees of 
professionals, representatives and arbitrators, and 
so on. Looking at the issue from the other side, 
from the point of view of the user of the process, it 
seems that there might be a culture change, in 
that this nice tidy bill—with the law in one bit and 
the rules in the other—might present to disputing 
parties a convenient home-grown way of achieving 
a rapid solution. 

There will always be an argument—as has been 
ably presented by Robert Howie and Garry 
Borland—that it is better to go to court than to an 
arbitrator. That is to do with the quality of the 
decision maker, and it depends on the case 
whether one needs absolute legal certainty or 
whether something a bit more rough and ready will 
do. To sell that domestically would be an 
intangible economic benefit, because serious 
commercial competing parties would be able to 
say, “Well, we have a home-grown instrument that 
we can use.” One of the beauties of the bill, of 
course, is that it can be used at both the consumer 
level and the highest commercial level. 

Brian Reeves: We discussed that aspect with 
the Minister for Enterprise, Energy and Tourism, 
Jim Mather, about three weeks ago. The bill has 
potential social benefits in making justice available 
to the man in the street, who goes through life with 
many complaints and problems and is dissuaded 
from going to court to rectify them because going 
to court is intimidating and not an easy thing to do. 
If education in this country were adjusted so that 
children in primary school learned a bit about 
business, a bit about the courts and a bit about 
arbitration as a route, and if all that were woven 
into the social fabric, the social benefits would be 
manifest. 

I have recently been reading one or two 
international papers that have concentrated on the 
financial aspects. Although financial benefits are 
important for the economy, they may seem a bit 
vulgar when compared with the benefits for the 

people. As Hew Dundas and John Campbell have 
said, the economic benefits in any country have 
been impossible to quantify over the past 20 
years. Those benefits are a function of the 
commitment of Government as well as the 
commitment of institutions. 

Last year, this committee produced a 
commendable report. Your sixth report of 2008 
talked about “Team Scotland”, about co-ordinating 
efforts, about the possible use of local authorities, 
and about arbitration. Whether the bill can take off 
will depend on the extent to which you promote it 
on the international stage. If you promote the bill, 
you promote Scotland. At the moment, Scotland 
has a fair bit of making up to do; the banking 
crises of the Royal Bank of Scotland and HBOS 
have been well publicised, and representatives 
from Scottish Enterprise were recently down in 
London to try to compensate for the problems. 

The bill offers an opportunity for the Government 
here in Scotland. Quite apart from the 
opportunities for business, there is a spectrum of 
potential benefits. A cost benefit analysis would 
show that, overall, many millions of pounds would 
be produced. We should not consider simply the 
financial aspects of any one case. 

Robert Howie: If I may suggest it, gentlemen, 
perhaps you need to be a little cautious about 
making assumptions of the commercial and 
financial benefits that would accrue from changing 
the legislation. If you imagine an international 
dispute between, say, Indians or Chinese on one 
side, and people from this country on the other, 
the decision on where to go and arbitrate does not 
depend fundamentally on questions of cost or 
legal fees. Frequently, there is a relationship 
between the cost and the scale of the dispute. If 
your dispute is about £50 million, a legal cost of 
£0.5 million does not matter, but if your dispute is 
about £1 million, a legal cost of £0.5 million 
assuredly does matter. 

You must accept that there will always be very 
large cases for which the attractions of London, or 
New York or Geneva, will always be greater than 
ours. People will say, “Yes, I know that Sir 
Extremely Eminent KC of the London bar will cost 
a great deal, but that’s because he is extremely 
eminent. We want people who are very good, 
because we think we are right in our dispute. The 
other side is throwing up smokescreens, but 
Extremely Eminent will see through them and we 
will win.” That is what litigants, or people who are 
going to arbitration, want to do: they want to win. 
In general, they will pay the price that they think 
they have to pay. 

You must therefore be careful. Just because 
fees in Scotland are, as a general rule, lower than 
they are in England or elsewhere, you cannot 
assume that people will beat a path to your door if 
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you but change the legislation. There is a limited 
amount that you can do in changing legislation. 
People will always want to assess each case and 
ask, “Where is it and when is it?” and then, more 
important, “Who will appear as the lawyers? Who 
will be the arbitrators? What confidence do we 
have in their experience and their ability at this 
exercise?” 

The brute fact is that, if you are competing with 
London, you are competing with one of the major 
international centres that will always tend to sweep 
up the big and highly profitable work that would 
bring in money and invisible earnings of the variety 
that you are talking about. It is true that costs are 
lower here, but there has to be a degree of caution 
about saying, “Costs are lower here, so that will 
encourage work to come in, if we but change the 
law.” I suspect that it may prove to be not quite so 
simple. 

One will probably never be able to tell the 
amount of additional work that one will cause to 
come to Scotland by altering the law, but it will 
probably not be as great as one might hope. 

John Campbell: I share those reservations and 
I share Mr Howie’s sense of caution. However, the 
alternative is to do nothing. I do not think that 
anybody regards this bill as a mechanism for 
attracting the cream of arbitral business from 
London; London is well resourced and well 
established, and I do not think that anybody would 
disagree that it is the world centre of this trade. 
However, if you do not have the ability to offer an 
alternative, nothing will ever happen. That is what 
the bill is about. When I talk about culture change, 
that is what I mean. 

10:00 
Hew Dundas: I have two brief comments. First, 

to follow on from Mr Howie’s remarks, the general 
counsel of Shell Exploration gave a presentation in 
Aberdeen last month in which he said that Shell 
has three fundamental requirements for 
considering arbitration in any country. The first 
requirement is that the relevant country is a 
signatory to the New York Convention on the 
Recognition and Enforcement of Arbitral Awards: 
Scotland is a signatory, through the United 
Kingdom. Secondly, Shell requires that the courts 
be non-interventionist: the bill will provide that. 
Thirdly, Shell requires that arbitration law is robust 
and allows for maximum arbitral efficiency: the bill 
will provide that. 

On the original question on the quantification of 
economic benefit, a couple of weeks ago I 
circulated colleagues in more than 50 countries 
and asked whether anybody in their country had 
considered quantifying the economic benefits of 
arbitration. I had the sum total of zero responses 

on that question—nobody has ever considered 
that before. However, at the last count I think that I 
had nearly 20 responses saying, “If you know 
anything better than we do, please tell us.” There 
is a real difficulty in pursuing the issue of 
quantification. 

Lewis Macdonald (Aberdeen Central) (Lab): I 
am interested in exploring further a number of 
questions that have arisen from the evidence, in 
relation to how the bill is constructed. 

What we have heard during the meeting 
reinforces what is shown in the written evidence: 
there is broad support for the thrust and the 
principles of the bill. Mr Anderson, among others, 
raised a couple of points on which I would like him 
to expand and others to respond. First, should the 
rules be incorporated in the body of the bill or 
contained in a schedule? The second point, which 
we discussed with the bill team at last week’s 
meeting, concerns the essential nature of limiting 
cost and avoiding unnecessary delay. Should 
there be a statutory limit on delay? Or do we 
simply express in the bill the warm wish that there 
should be no unnecessary delay, without 
explaining how that is to be achieved? 

The third point, which I think that the Scottish 
Council for International Arbitration raised—from 
their introductions this morning, I know that Mr 
Reeves and Mr Kelly have a connection with the 
council—concerns the model law and whether its 
repeal is the appropriate way of ensuring that we 
do not deter international customers from coming 
here. Perhaps Mr Anderson will expand on the first 
two points, then we could hear from others. 

Richard Anderson: To link up with the previous 
point, if the bill could be made so good that, say, 
an additional 50 arbitrations came to Scotland that 
would not previously have come, and assuming 
that those who came to Scotland to arbitrate 
tacked a holiday on the end and brought their 
families with them, presumably there would be 
appreciable indirect earnings for hotels and 
tourism in general. 

However, the key matter, as has been said, is 
making the bill better than any other form of 
arbitration that is currently available. I believe that 
that could be done. Personally, I am not too happy 
about going down the schedule route. My 
preference would be to have two or three stated 
arbitration procedures that the parties could select, 
depending on complexity and on their wishes, and 
which would be enshrined in principal legislation 
and address the problems that face arbitration 
everywhere, which are procedures, costs and 
time. I believe that Scotland can leapfrog the 
problems that exist elsewhere to make Scottish 
arbitration better than that which is offered 
anywhere else. In that case, international parties 
and others will beat a path to Scotland’s door. 
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Lewis Macdonald: In your written evidence, 
you raise the level of compulsion or time limiting 
that the bill might additionally offer. 

Richard Anderson: I am firmly of the view that 
there should be a compulsory time limit. The 
present trend in England is that adjudication, 
which is a successful interim dispute resolution 
procedure, happens within 28 days, with a slight 
extension in most cases. That is regarded as 
being inappropriate for larger cases involving 
amounts of the order of £4 million or £5 million. At 
present, a voluntary 100-day limit for arbitration is 
in place. I believe that, if that was enshrined as a 
primary legislative requirement for an option that 
parties could choose, in a large number of cases, 
it would be an attractive option. The parties would 
know that they could come to Scotland, get a good 
arbitrator—as they are to be called—and good 
legal representation and achieve a result within 
100 days. That would trump anything in England 
and would make the system here very attractive. 

Professor Davidson: My response to that is 
that, under the act that we hope the bill will 
become, parties will have scope to impose time 
limits on the tribunal if they want to do so, by 
adopting sets of institutional rules that impose time 
limits. In different sorts of arbitration, the parties 
might adopt different time limits, depending on the 
type of arbitration that is involved. I might be 
corrected, but I am not aware of any national 
legislation that imposes a universal time limit for all 
arbitrations of whatever type. If that was done, we 
would have to answer the question of what 
happens if the time limit is not adhered to. If the 
whole proceedings are not to be a nullity, a 
mechanism would have to be created to dig the 
parties and the tribunal out of sticky situations. 

The obvious way of doing that would be to say 
that if things go wrong, the parties can always 
apply to the court to extend the time limit. 
However, that would add a source of possible 
delay, cost and uncertainty to the proceedings. If 
that was to happen in Scotland, international 
parties in particular might not be too sure about 
arbitrating in Scotland. They might stop for a 
minute and think that the 100-day time limit 
seemed extraordinary, especially for the sort of 
cases that they would bring to Scotland. They 
would know that, if they could not adhere to the 
time limit, they would have to go to the Scottish 
courts, but they would not know anything about 
the Scottish courts. They would know roughly how 
the courts in England deal with time limits, but the 
Scottish courts would be an unknown quantity, so 
they would decide that it would be better to leave it 
alone. That is my fear about the implications of 
imposing a time limit. 

Hew Dundas: I will give examples from my 
practice that illustrate the issue. Lewis Macdonald 

asked about delay. At present, I am chairing an 
arbitration in London in which the claimant is 
German and the respondent is a Canadian 
company that is in liquidation. The liquidator has 
indicated that it will not submit a defence. The time 
runs out on Friday of this week—29 May. On 
Monday, the tribunal will move the arbitration 
forward. In England, we have a statutory obligation 
to proceed “without unnecessary delay”. We think 
that that allows us not to work over the weekend, 
but we will start on Monday. 

With great respect, Mr Anderson’s fixed-time-
limit proposition is utterly unworkable. The case 
that I have just mentioned can be dealt with within 
28 days, as it is not difficult. However, I had 
another case recently in which all the parties 
involved were middle eastern. The only UK-related 
thing about the case was that there was a British 
national on the panel. That case took the 
equivalent of well over a year because of the way 
in which business is conducted and other issues in 
the middle east. Mr Anderson’s concept is 
admirable but completely unworkable in practice.  

I respectfully suggest that the obligations in the 
bill—which are highly similar to those in the 
Arbitration Act 1996—mean that if proceedings 
closed this Friday, the Scottish arbitrator would 
have to have good reason not to proceed with the 
next phase of the arbitration on the immediately 
following working day. The question is whether the 
process can be that rigid. 

I have another point to pick up on, which is that 
in the adjudication process that Mr Anderson 
mentioned, if the decision is not made within the 
28-day period, as extended, the adjudication 
collapses and starts all over again. The imposition 
of rigid time limits has a serious downside if the 
time limits are not met.  

Neil Kelly: I tend to agree with Mr Dundas that 
enshrining a one-size-fits-all approach in 
legislation will not work, given that it is trying to 
cover so many different types of arbitration, from 
relatively small to very large arbitrations as well as 
international arbitrations. On the whole, that would 
not be workable. 

However, as Mr Dundas indicated, there are 
provisions in the bill that lend themselves to 
moving things forward relatively quickly. We need 
a change of mindset among the parties and a new 
spirit to move forward to more speedy dispute 
resolution than we have had in the past, using the 
process of arbitration. I do not think that the 
example of statutory adjudication in the 1996 act 
really assists. That system provides an interim 
decision; thereafter, the parties are able to go to 
the court or to arbitration for a final decision. One 
needs to consider carefully any lessons that might 
be drawn from statutory adjudication. In my 
experience, it is relatively rare for a statutory 
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adjudication not to have an extension to the 28-
day period.  

John Campbell: There is an informal aspect 
that may be important. It is quite a privilege to sit 
as an arbitrator, but it is quite difficult to become 
one, and it is quite difficult to acquire widespread 
competence because an arbitrator has to acquire 
a practice before they can acquire competence. 
Appointments by appointing institutions—such as, 
but not confined to, the Chartered Institute of 
Arbitrators—carry with them the obligation to 
respect the name of the institution and not to do it 
damage. A party who is disgruntled by delay may 
feel that it is open to them to complain to the 
institution because the arbiter has gone to sleep 
on the case. Take it from me—that sort of informal 
pressure is very powerful.  

Brian Reeves: Every year, the RICS has about 
600 applications for rent review arbitrations in 
Scotland. The equivalent figure for England is 
about 9,000. It is a big business—every five years, 
commercial properties such as shops, offices, 
industrial sites and supermarkets have a rent 
review due. The RICS is the appointing body, and 
a potential arbiter has to undertake to proceed 
with reasonable expedition. Most of those cases 
do not require a hearing, and they are completed 
within three months. At the end of the day, a fixed 
period is not required—I agree with Mr Dundas 
about that. The RICS has to have feedback at the 
end of the arbitration. If a member of the 
chairman’s panel of arbiters does not have a 
decent reputation because of regular feedback 
from those cases, they will be removed from the 
panel. Quite apart from the bill making adequate 
provision, there is every incentive for the arbiter to 
move with haste and for the parties to remove him 
if he does not do so.  

Garry Borland: I have reservations about 
imposing in the legislation what might be viewed 
as an artificial time constraint. If one of the bill’s 
objectives is to attract large-scale, complex 
international work or to encourage the use of 
arbitration in large-scale, complex domestic 
disputes, it does not seem to me that an artificial 
time constraint will assist. 

10:15 
One must be realistic about the agreement of 

rules or procedures that will encourage a speedy 
resolution. It may not be in the interest of the party 
that is defending an arbitration to agree to a 
speedy resolution. 

Practically speaking, I see the most important 
considerations in relation to time to be the attitude 
and approach of the arbiter, and in particular their 
adopting a fairly intense case management 
approach with a view to moving any arbitration on 
as expeditiously as appropriate. 

The Convener: Mr Anderson has the right to 
reply. 

Richard Anderson: Mr Borland is right. It is no 
good saying that the parties can adopt time limits if 
they want to do so, because the agreement of all 
the parties is needed to achieve that, and that is 
rarely available, as Mr Borland said. 

Time limits are not unknown in legislation. 
Adjudication, for example, although it is an interim 
process, has a 28-day time limit. If people run up 
against the time limit, as they often do, the 
process can be extended for a limited period with 
the agreement of the adjudicator and the referring 
party. Indeed, if all the parties agree, the process 
can be extended for an unlimited period. That 
does not involve the courts at all; it is within the 
rules. 

Arbitration is generally accepted to be a rough-
and-ready procedure. Nobody is looking for a 
perfect answer. People want to get a solution and 
get on with their business; time is important to 
them. If people know that there will be 100 days, 
possibly with an extension by agreement, they will 
simply gee up and get on with things. From my 
limited experience of voluntary 100-day 
arbitrations in England, I think that they are 
working, to the extent that everyone gets to a 
decision within 100 days by hook or by crook. 
Therefore, I see no reason in principle why there 
cannot be a built-in time limit. If there was, the 
speed question would be answered and the 
concept of Scottish arbitration would be made 
considerably more attractive than what is available 
elsewhere. 

Hew Dundas: In addition to the provisions of the 
bill that police or regulate—or however one wants 
to describe it—the arbitrator, particularly those that 
lead up to his or her removal for delay, a 
professional misconduct charge would be opened 
up through the Chartered Institute of Arbitrators’ 
code of ethics, which applies to all members of the 
institute. That could conceivably mean the 
arbitrator being removed from the institute. I 
appreciate that that might not help the aggrieved 
party, but it is fairly frightening for us guys who sit 
in the arbitrator’s chair. None of us wishes to be 
caught up in that. 

Lewis Macdonald: I think that Mr Campbell 
mentioned the bill’s attractiveness for consumer 
cases as well as for commercial cases. I am 
interested in exploring a particular aspect of that. 

Given the importance of privacy or confidentiality 
in making the arbitration of cases in Scotland 
attractive to commercial concerns, how can the 
consumer interest be protected when, for 
example, an arbitration case finds a fault or a flaw 
in how something has been marketed that will 
have consequences or implications for other 
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people? An example that comes to mind is the 
charges that are imposed by high street banks on 
card transactions. The discovery in one case that 
those charges were ill-founded has implications for 
millions of consumers, but such discoveries will 
benefit those consumers only if the case is held in 
public or its lessons are made publicly available. 
There are consumer watchdog bodies for 
consumer cases. Those bodies made great efforts 
to publicise the outcome of the case in question so 
that consumers would be aware of it. 

In relation to consumer cases, how do you 
square the importance of privacy with the 
importance of building up a body of case law that 
can be applied in other cases to the benefit of the 
wider public? 

Hew Dundas: There are several solutions to 
that. To my knowledge, disputes about bank 
charges are never referred to arbitration. I suggest 
that they are in the group of things that it might not 
be appropriate to refer to arbitration. Certain 
countries prevent certain matters from going to 
arbitration. For example, in India, any contract 
involving any element of technology transfer 
cannot be arbitrated under Indian law, because 
the Indian Government says that technology 
transfer is a matter of national and public interest. 
The consumer bodies can approach bank charges 
in whatever way they wish and they can put the 
appropriate pressure on the statute, the statutory 
bodies and the legislators. 

It would be easy to design a scheme whereby 
the essential nature of a decision in a consumer 
case was reported in an anonymised fashion. In 
the maritime industry, there is a long tradition of 
reporting maritime awards in an anonymised 
fashion, with names changed and so on, so that 
knowledge of the decision is put out. Once it is put 
out into the public eye, other parties that think that 
they might have the same issue can deal with it. It 
would be possible to take such an approach to 
consumer schemes. 

Lewis Macdonald: That is interesting. Am I 
right in thinking that the bill does not debar certain 
classes of case in the way that Indian law does? If 
a mechanism for publishing relevant precedent in 
an anonymised way was appropriate, ought it to 
be provided for in the bill? 

Hew Dundas: You are entirely correct that there 
are no prohibitions in the bill, but prohibitions 
would normally arise through decisions of the 
court or through other legislative instruments that 
would prevent certain classes of transaction from 
going to arbitration. That is the case in countries 
such as India, China and the US, where such 
exclusions are rather more common than they are 
here. 

Will you repeat your second question so that I 
can answer it correctly? 

Lewis Macdonald: If there was merit in having 
a mechanism to make public in an anonymised 
way precedent established in arbitration, ought 
that to be provided for in the bill? 

Hew Dundas: I suggest that such a mechanism 
should be adopted sector by sector. The 
consumer schemes with which the Chartered 
Institute of Arbitrators deals are set up in 
consultation with, for example, the travel industry 
and the funeral services industry. In one way or 
another, those schemes are monitored fairly 
energetically by the Department for Business, 
Enterprise and Regulatory Reform or other 
appropriate Government departments, which 
sometimes impose such schemes on sectors of 
industry. In such an instance, it would be for the 
department and consumer representative bodies 
to ensure that the scheme provided results that 
were in everybody’s best interests. By results, I 
mean not only the decision in an individual case 
but the precedent-type decisions that you are 
talking about. That would be quite possible and 
highly likely. 

John Campbell: To give life to the monitoring 
point, I can tell you that fashion changes. In the 
travel industry, we have seen private arbitration 
schemes, which have a fixed, low cost and in 
which arbitration is quick. The pendulum 
sometimes swings towards the use of an 
ombudsman. If that is found not to be satisfactory 
in some sectors, the pendulum swings back again 
towards having a consensual process. Over time, 
the pendulum will swing back and forth on such 
legal ideas for dispute resolution. 

The Chartered Institute of Arbitrators runs about 
120 consumer schemes of that nature across the 
UK on matters ranging from false teeth and 
funerals to Ford motor cars, the travel industry and 
mobile phones. 

Professor Davidson: At the risk of stating the 
obvious, although it is useful to have arbitral 
awards in certain areas published, they cannot 
create precedents, even for other tribunals. 

Robert Howie: Professor Davidson has taken 
the first of my observations out of my mouth. I 
wanted to ensure that Lewis Macdonald, who used 
the word “precedent” several times, was not 
labouring under the misapprehension that any 
decision by arbiter 1 has any effect on the decision 
by arbiter 2. Such decisions can be monitored and 
published as much as people like, but they have 
absolutely no effect whatever as precedent. 

On the underlying point, I am bound to say that 
the Faculty of Advocates—like the judges, I 
notice—has considerable reservations about the 
proposals on confidentiality. We venture to 
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question how the proposals would work in 
practice, how an obligation of confidentiality would 
be placed on a court, how that obligation would be 
enforced if it was found to have been breached 
and, further, how such an obligation would relate 
to what is normally regarded as the right of 
newspaper journalists and others to watch court 
proceedings. 

If confidentiality is to apply to a report of the 
proceedings, what will happen if someone who 
has watched the arbitration proceedings picks up 
that they relate to what he conceives to be a 
matter of public interest? If he approaches one of 
you gentlemen—or any other MSP—and you 
agree that the matter is of serious interest and 
importance, what will happen if you raise the issue 
on the floor of the Parliament? The issue of 
interest might well be who is involved in the 
matter. The public interest might lie in the fact that 
a particular individual is involved in the dispute 
and is arguing whatever it is that is disputed. 

It occurs to us that careful thought might need to 
be given to the extent to which one can impose 
any confidentiality obligation on reports of court 
cases or on what the court says. Normally, the 
court’s opinions come straight out on the internet. 
How will that information be prevented from 
shifting around? One might well ask whether that 
should be prevented. In forming such a strict view 
about confidentiality, we might find that television 
and newspaper interests will trot along to argue 
whether it is open to the Parliament to make such 
a provision, given the restrictions on the 
Parliament’s legislative competence and given 
what they might see—whether rightly or wrongly—
as their right to report exactly what happens in the 
Queen’s courts. 

Hew Dundas: May I answer that? With respect, 
the position in England is crystal clear. Under the 
civil procedure rules, certain arbitration 
applications are normally heard in private and no 
public judgment is issued. In certain cases, the 
default is the opposite, but both positions can be 
changed by the decision of the judge after hearing 
the parties on the matter. That mechanism was 
tested in the Court of Appeal, which confirmed that 
the civil procedure rules were entirely legal in that 
regard and complied with the Human Rights Act 
1998. Therefore, it is not possible for the details of 
the judgment or arbitration to get into the 
newspapers because no representative of the 
newspaper will be present in the courtroom when 
the application is being heard. There is no difficulty 
in that regard. 

On the issue of what happens if the 
confidentiality obligation is breached—which Mr 
Howie also, correctly, raised—the aggrieved party 
has two main remedies. They can either seek an 
injunction to prevent the breaching party from 

breaching or they can sue for damages for breach 
of contract. Often, the difficulty is in quantifying the 
damages. 

However, the gist of the matter is that the 
procedural issues to which Mr Howie referred 
have been fully developed and tested in the 
English courts and are, in so far as is possible, 
fully reflected in the bill. I suspect that a certain 
adaptation of the rules of court will be required to 
reach the equivalent position that pertains in 
England. 

John Campbell: For your notes, convener, the 
relevant rule is rule 25. 

Gavin Brown (Lothians) (Con): I will get into 
the nuts and bolts of some of the rules and 
provisions in the bill, but I first have a narrow 
question for the CIArb. On domestic arbitrations, 
the CIArb’s written submission estimates that 
there are currently about—plus or minus a few—
50 commercial arbitrations and 250 consumer 
arbitrations. Of course, it is difficult to get entirely 
accurate figures. The written submission goes on: 

“We can reasonably envisage … a starting point, within a 
reasonably short time after the Bill has come into force, of 
200 commercial cases, 250 small business cases and 500 
consumer cases.” 

That suggests a quadrupling of commercial cases 
and a doubling of consumer cases. Where are you 
getting those figures from and what is the 
justification for those estimates? 

10:30 
Hew Dundas: The population of Scotland is 

fairly close to 10 per cent of the population of 
England. Those numbers are, broadly, the 
equivalent English numbers divided by 10. We 
have no other easy basis on which to estimate 
anything. 

Gavin Brown: Following the implementation of 
the 1996 act south of the border, did the number 
of arbitrations increase dramatically? 

Hew Dundas: No, and for a very good reason. 
We in Scotland hope to consign to the statutory 
dustbin an antiquated law that dates back, in part, 
to at least the 13th century and to start with a clean 
sheet of paper. With the Arbitration Act 1996, 
England followed arbitration legislation that had 
been passed in 1979, 1950, 1934, 1889 and 
1856—there had been a long process of gradual 
improvement and development over 150 years, 
which meant that there was no quantum increase 
in England. The other factor that has to be taken 
note of is the fact that, around the time that the 
Arbitration Act 1996 came into force, the Housing 
Grants, Construction and Regeneration Act 1996 
also came into force. That act—known colloquially 
as the construction act—took away a large 
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proportion of English construction arbitration and 
dumped it into another process.  

Taking those two factors into account, one could 
argue the position that interest in arbitration in 
England increased in 1996, but it is hard to 
separate out all the factors.  

I apologise for repeating myself, but the point is 
that we in Scotland are doing something radically 
different from what was done in England in 1996. 
We are not fine tuning existing law; we are 
creating something new—something that we have 
never had before. In terms of estimating quantum, 
we cannot easily rely on the English statistical 
model.  

John Campbell: In terms of evaluating the 
quality of the vehicle that is used to carry forward 
the process, it is important to recognise that the 
1996 act started life as a private initiative among 
judges who were concerned with arbitration, such 
as Lords Mustill and Saville. It is said that one of 
them went around knocking on the doors of senior 
law firms and asking for money to promote the 
initiative and that they got it, because those firms 
recognised that the template and the tools that 
they were using to work in that growing trade in 
London were not as satisfactory as they could be. 
To go back to Lewis Macdonald’s question, they 
did not just lift a model off the shelf and say, 
“This’ll do us”; they devised an instrument of their 
own.  

Gavin Brown: The main reason that many 
businesses to which I have spoken gave for not 
opting for arbitration is that they felt that arbitration 
was too slow and, related to that, too expensive—
that ties in with what Mr Borland said.  

Other than time limits, which have been 
discussed already, is there anything that should be 
in the bill in the interests of making arbitration 
faster and/or cheaper? 

Hew Dundas: I will respectfully answer that 
question by saying, no, there is nothing that can 
constructively and usefully be added to the bill to 
make any difference to the moves, procedures 
and controls that are in the bill.  

As Mr Campbell said earlier, what is needed is a 
change of culture. In his submission, Mr Anderson 
gave a nightmare example of an arbitration that 
went on for ever and cost an enormous amount. 
Conversely, in an international case that I am 
currently chairing, a deadline runs out this Friday 
and we will commence the next stage on Monday. 
That is how the modern international arbitrator 
moves. It is a prerequisite—and the Chartered 
Institute of Arbitrators’ code of ethics requires—
that Scots arbitrators will do just that when the 
new bill comes into force.  

Richard Anderson: I think that the bill could be 
changed to address those two points, which 
constitute the main hurdle to arbitration in this 
country and to making Scottish arbitration better 
than any other arbitration. 

The trend in adjudication, given the changes in 
the law that are coming through, is that each party 
is to be responsible for its own expenses and 
costs. That tends to be the approach in the United 
States of America. The parties are thus able to 
quantify the costs involved and to assess whether 
the cake is worth the candle—whether it is worth 
going for arbitration. 

As things stand, arbitration can be a slow, 
cumbersome procedure—even worse than 
litigation. With expenses following success, the 
process can be extremely expensive, to the extent 
that the entire business is imperilled, or at least 
the personal wealth of the person involved. 
Although it would be a radical step, it would be 
possible to write into the bill provisions relating to 
time and cost. In my opinion, that should be done 
to make the Scottish arbitration system unique, 
and very attractive. 

Brian Reeves: As a practising arbiter, I would 
say that a fixed time limit would not be practical, 
given the flexibility that is required for different 
cases.  

I will give one example to show the cost of 
arbitration compared with litigation. In the public 
domain is City Wall Properties (Scotland) v Pearl 
Assurance. That case, on the interpretation of a 
rent review clause for a number of car parking 
spaces at East Green Vaults, Aberdeen, went to 
Lord Clarke, reverted to Lord Clarke in the outer 
house of the Court of Session, and then went to 
the inner house. That took two to three years and 
cost the company, which is a one-man company, 
£250,000 in fees for Richard Keen QC and various 
other lawyers. The individual is now trying to 
quantify the issue and get the actual rent review 
moved forward—with one in 2003 and one in 
2006, I think. If the arbitration clause had not 
excluded section 3 of the Administration of Justice 
(Scotland) Act 1972, on the finality of a decision by 
an arbiter, that three-year job would have been 
done in six months at a fraction of the cost. 

As an arbiter with several hundred cases under 
my belt over 30 years, I cannot think of one case 
where arbitration has taken longer than litigation. I 
have never come across such an example. 

John Campbell: My friend Mr Anderson reverts 
to his previous points about time limits. On the 
wider stage, with a new act and a core of skilled 
arbiters, there will be a culture change, and a 
recognition of what Mr Dundas has spoken 
about—the importance of the code of ethics and of 
giving the process the intellectual and commercial 
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respectability that it is capable of achieving. 
However, that will not happen overnight. 

Hew Dundas: I will give one more example. I 
took over an arbitration in Singapore two or three 
years ago. The parties were from mainland China 
and the European Union. The arbitration had been 
bouncing around for about a year. The chairman 
either resigned or was removed. I was asked to 
deal with it as a matter of urgency by the 
Singapore International Arbitration Centre. The 
award was delivered 94 days after I was 
appointed, and the total cost of the arbitration was 
about $30,000. These things can be done if the 
arbitrator or tribunal gets on with it, in which case it 
is done at minimal cost. If the parties are allowed 
to develop submissions spread over a year, using 
three eminent QCs, it will cost a lot; if it is done in 
90 or 180 days—or whatever the appropriate time 
is—less money is spent, automatically. 

Gavin Brown: I trust that Mr Dundas is 
prepared to sign a contract to bring all his 
arbitrations from Singapore to Scotland in future. 

Rule 45 talks of the power of an arbitrator to 
award damages—something that I think does not 
exist in Scots law at present. It is a default rule. In 
some submissions, the suggestion was made that 
the rule should be mandatory. Should the rule be 
default or mandatory? 

Neil Kelly: The Law Society has issued written 
observations on the matter. Our common-law rule 
is a joke as far as the domestic business 
community and the international community are 
concerned. Under Scots common law, the arbiter 
has no power to assess and award damages.  

It may appear on the face of it that it is perfectly 
okay to leave the power in a default rule, so that, 
unless the parties agree otherwise, the power will 
apply. The difficulty on which we need to focus is 
what parties will do when they think that it is in 
their commercial interest to do a particular thing. If 
one party can do something that will inflict difficulty 
on an opponent, the likelihood is that it will do it. 
One thing that could be done is the deletion of the 
power to award damages. We could end up with 
the situation where someone has bought into 
arbitration but—perhaps unwittingly on their part 
because there is an imbalance of arms, with the 
other party being represented by a solicitor—the 
contract has deleted the power to award damages. 
They could be forced to arbitrate on certain claims 
but be unable to arbitrate on a claim for damages. 
That could result in parallel proceedings—one set 
of proceedings in the court for damages and the 
other for claims that fall within the arbitration 
clause. 

It could be argued that the matter is one for 
agreement between the parties. The difficulty with 
that is that, in the regime under the bill, at least a 

quarter of the rules are mandatory and cannot be 
changed. A line has to be drawn somewhere. Part 
of the problem with the process of arbitration is 
that people with clever lawyers will take whatever 
steps they consider are appropriate to delay or 
cause difficulty to opponents. Traditionally, 
because this has been a rule of our common law, 
people have used it to prevent others from having 
their claims for damages placed before arbiters. 
People have been forced into parallel proceedings 
with increased cost.  

Clearly, two arguments are involved. The 
particular problem in this regard—and I speak as 
someone who has had to wrestle with problems of 
this nature for 25 years—is that, when people are 
in dispute, they do not think rationally or logically; 
they think only of what is in their best interest at 
that moment. If someone thinks that it is better for 
them to remove the power to award damages, 
they will do it. However, that does not mean that 
the arbitration and disputes are resolved smoothly. 

In our submission, we tried to reflect our 
experience of what users do when push comes to 
shove, which is different from what they might say 
in filling out a questionnaire on law reform or what 
people think is the politically correct thing to say. If 
we want a smoother arbitration process, in which 
people cannot make difficulties, on balance, it 
would be better to include the power to award 
damages in the bill. Impliedly, if we were to leave it 
in default, we would be saying, “It is fine for you to 
do that.”  

Hew Dundas: Let us suppose that G Brown Ltd 
is about to enter into contract with N Don Ltd— 

Gavin Brown: It is not going to happen. 

Hew Dundas: I am sure that it is prohibited by 
the parliamentary rules, but let us just make that 
supposition. In negotiating your contract, Mr 
Brown, if you are well advised, you will agree that, 
in the event of a dispute, it will be governed by the 
Scottish arbitration code 2007. At the time of 
making the contract, your two companies do not 
know who will claim and who will defend in any 
dispute.  

Mr Kelly spoke about a situation where, after the 
dispute has arisen, people decide what set of rules 
to use. As a general commercial rule, that is not 
very good practice. I draw the committee’s 
attention to the Scottish arbitration code, which 
has a clear power for the arbitrator to award 
damages. The agreement is made between the 
two parties. 

In the hypothetical case that I just described, if 
the parties have agreed that the Scottish 
arbitration code will govern future arbitration on a 
dispute that has not arisen yet, about a subject 
that is not yet known, they have agreed the power 
to award damages. If they have not agreed to use 
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the Scottish arbitration code, the bill says that the 
default rule—rule 45—will apply, and the arbitrator 
will still have the power to award damages. 

10:45 
The circumstances that Mr Kelly identified are 

real but relatively rare, because parties negotiate 
the arbitration code into the contract at the outset 
or end up in the loving hands of the default rule in 
the bill because they have not agreed anything 
else. 

As to agreeing or not agreeing, when parties are 
in dispute, they rarely agree anything, so the 
default rule will apply, because the parties will not 
have agreed to anything different. 

Gavin Brown: What about commercial 
advantage? If a main contractor put out to tender a 
construction contract for which five subcontractors 
bid, the main contractor could say as part of the 
arrangement that, if the other party wanted to 
obtain the contract, they would have to agree to 
remove the damages clause. What about such a 
scenario, which involves an imbalance in 
negotiating power? 

Hew Dundas: In some circumstances, the 
employer in the construction contract is the 
claimant. If he wrote it into his contract that no 
damages could be claimed, he might shoot himself 
in both feet simultaneously. 

Garry Borland: Mr Brown’s point is nonetheless 
well made. It is consistent with my experience in 
construction-related work, in which main 
contractors have considerable bargaining power 
over subcontractors. The point is realistic. 

Beyond the damages point, the faculty has 
significant concerns about rule 45. Paragraph (c) 
of the rule gives the arbiter the power to order a 
party to do something—in court terms, that would 
be described as an order of specific implement—
or to refrain from doing something, which would be 
an order of interdict. Paragraph (d) allows the 
arbiter the power to rectify a contract or to reduce 
a deed or other document. Such powers are a little 
incongruous, because they are not open to the 
junior tier of professionally qualified judges—
judges in the sheriff court. 

A sheriff has no power to reduce a deed or a 
document or to order, at least ad interim, the 
specific implement of a contract. As I said, it is 
incongruous that professionally qualified judges 
sitting in the sheriff court do not have the power to 
reduce a document or a deed or to order specific 
implement ad interim when those powers are 
being given to arbiters. 

I have a further point about the power to order a 
party to refrain from doing something, which is in 
effect a power to interdict parties from doing 

things. In the civil court context, a breach of 
interdict has the potential to visit criminal 
consequences on a party. The committee and the 
Parliament should hesitate to afford arbiters such 
powers. 

Paragraph (d) of rule 45 refers to the power to 
order rectification, which is currently open only to 
the court. Rectification and reduction are matters 
to which third-party interests can be relevant. In 
saying that, I am conscious that rule 54(2) refers 
to third-party rights and interests. However, in 
short, the committee and the Parliament should 
hesitate to afford arbiters such powers. 

Neil Kelly: Can I just comment on what Mr 
Dundas said? As I understood it, part of the bill’s 
scheme is to cover instances when people arrive 
at a point where they are in dispute and have 
never heard of arbitration before. It does not 
encourage people to go off to arbitration if one of 
the parties is able to refuse to refer to arbitration 
an element of the claim that may relate to 
damages—that just does not work. 

The type of contract to which Mr Dundas 
alluded—in which there is an arbitration clause in 
the underlying contract and the dispute arises 
later—is perhaps more common in the 
construction industry, in which I work. It is 
nonsense to suggest that whether damages 
powers should be given to arbiters is not the 
subject of discussion at that stage and that powers 
are in some sense allowed by default or not. 
Lawyers advising clients must address these 
issues every day of the week and it is up to the 
clients to decide what route they take. Normally, 
they will take the route that they think is in their 
best interests. If they think that they are the party 
who is less likely to be the subject of a claim for 
damages, they may well take such a power out of 
the contract. That is perhaps particularly the case 
in construction contracts, which will have, for 
example, damages-type claims such as liquidated 
and ascertained damages that will be claims under 
the contract but not strictly damages. That 
therefore takes out that concern for an employer, 
who can make a claim under the contract, but it 
will not be a claim for damages of the type that we 
are discussing. All I am doing is giving the 
committee the experience of the practitioners in 
the area. That is all that the Law Society seeks to 
reflect in its evidence to the committee. 

The Convener: Before I come back to Gavin 
Brown, I have a general point on the arbitration 
rules in schedule 1, given that there may be a 
number of occasions when the arbitration is not 
between parties of equal strength, if you like. A 
classic example of that is a case in which a 
supermarket chain is against a supplier, because 
the supermarket chain is seen to have much more 
power than the supplier. Do you think that how the 
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bill defines arbitration rules as default or 
mandatory will provide sufficient protection to the 
weaker party in such a case, or do you think that 
some of the rules that are currently default should 
be made mandatory to ensure that there is equal 
protection for both parties? 

Hew Dundas: I will suggest a hypothetical 
example. A supplier provides potatoes to a 
supermarket chain, but the potatoes are found to 
be contaminated and 250 people die. Is it 
reasonable that there should be some action in 
damages by the supermarket against the supplier? 
I believe that it would be reasonable. In the 
reverse case, the supplier perhaps fails to deliver 
any potatoes, leaving a major supermarket chain 
with no potatoes across a busy weekend. I 
suggest that the fault in that instance could be on 
either side. I do not think that it is reasonable to 
decide that the balance is one way or the other at 
the outset of the execution of the contract. 

May I just respond briefly— 

The Convener: That is not the point that I was 
trying to make. In terms of negotiating the 
arbitration rules for an individual case, if one party 
is much stronger than the other, they may be able 
to exert pressure to require that certain of the 
default rules are not applied, which may put the 
weaker party at a disadvantage. I just wonder 
whether there are too many default rules, which 
would therefore allow that sort of practice to 
happen, or whether the balance is right in the bill. 
It is not about individual cases, but about the 
pressure that may be put on one of the parties in 
arbitration by the other party to reach a set of rules 
that may be to the former party’s disadvantage. 

John Campbell: It will always be a matter of 
balance, will it not? It is very difficult indeed to 
legislate for potentially unequal bargaining parties. 
What we try to do is take away the inequality by 
legislating in a certain way. 

The Convener: Precisely—that is the point that 
I was trying to make. Do the bill’s rules do that? 

John Campbell: I believe that they do, but there 
will always be room for discussion. 

Professor Davidson: One of the key factors 
that are constantly stressed in relation to 
international arbitration in particular is the idea of 
party autonomy. The bill tries to adopt party 
autonomy, which means that the number of default 
rules should be kept to an absolute minimum to 
allow the parties to decide something different if 
they want.  

On the fixation with one party being stronger 
than the other, I suspect that that is perhaps in 
danger of deforming the bill into taking account of 
the exceptional rather than the norm. 

Gavin Brown: Under the current law as I 
understand it, an arbiter can award interest only 
from the date of decree arbitral. Under rule 46, the 
arbiter can award interest from the date when he 
or she considers that the sum was reasonably 
due. The rule as it stands is a default rule; some 
submissions to the committee have suggested that 
it should remain so, while others have suggested 
that it should be mandatory. Can any of you 
elaborate on the position that you have taken in 
your written submissions? 

Robert Howie: I wonder whether it will remain a 
real issue for long. I recall that the Scottish Law 
Commission has proposed legislation on the 
substantive law of interest to Parliament. If such 
legislation is passed, the issue will simply go away 
because it will be covered by the substantive law 
of Scotland. The problems around arbiters’ ability 
to award interest before the decree or afterwards, 
and at differing rates, will be dealt with by the 
proposed larger-scale changes to the law of 
interest through that legislation. 

The committee might wish to consider how such 
legislation, if it is going ahead—you will know that 
better than I do—will sit in conjunction with the bill. 
The whole problem may simply not arise, because 
it will be cured elsewhere. 

The Convener: That bill has been delayed. It 
has gone out for further consultation. 

Professor Davidson: Mr Howie’s point 
assumes that it is Scots law that governs the issue 
of interest. One of the aspects of default rules is 
that rather than simply tinkering with the rule, 
parties might invoke a law other than Scots law as 
their default position to deal with the matter. The 
position of Scots law might therefore be irrelevant 
in certain cases. 

Neil Kelly: With regard to my observations 
about the default provision in relation to damages, 
the same arguments apply—and are even more 
pointed—in relation to interest. It seems strange 
that people are encouraged to go to arbitration, yet 
if a party deletes the default provision, it is 
encouraged to go to the courts, which will gladly 
grant interest. That point of principle needs to be 
addressed so that people do not cause difficulties 
in the arbitration process because of the nature of 
the default rules. Otherwise, some people will do 
that, and then other people will do it as well. The 
whole reputation of the process will be affected if 
we do not address the issue. 

We have been talking for decades about 
deficiencies in the law in relation to an arbiter’s 
power to award interest. In the 21st century, a 
standard rule that an arbiter cannot award interest 
before the date of decree arbitral appears to most 
people to be a nonsense. It might take four weeks, 
100 days, six months or a year before a decision 
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is made, and yet no interest is awarded for that 
time. 

It may be a decision for the parties, but we have 
a situation in which there are 80 rules, of which 
only 25 per cent are mandatory, and in which—to 
pick up Professor Davidson’s point—all the default 
rules are capable of being changed. We do not 
suggest that the Parliament should be involved in 
a wholesale rethink of the default rules, but we 
know—and have done for decades—that 
particular rules cause problems in practice, and 
people will use any deficiencies that they can to 
their advantage. 

One might say that people should have the right 
to do that, but is that the best that we can do in 
Scotland on basic questions such as the award of 
interest for the period before the date of the 
decree arbitral? 

Hew Dundas: The positions of rule 45 on 
damages and rule 46 on interest are highly similar 
to the position that was adopted in the 1996 act. I 
am not aware of any reported case in England in 
which either provision has given any difficulty 
whatsoever. 

11:00 
Neil Kelly: I am sorry—the point is not whether 

a reported case has resulted from a difficulty that 
arises from a provision. A decision will not be 
reported when the parties have made a contract in 
which the right to interest is deleted. That is a 
straightforward question. 

Merely because a rule is in the 1996 act—most 
of which was not enacted for Scotland—that does 
not mean that, a considerable period thereafter, 
we should enact it in Scotland. Scotland has the 
opportunity to produce something new that reflects 
the experience of the arbitration process here. The 
Law Society has pinpointed two areas in which 
difficulties have been caused, which the 
Parliament has the opportunity to do something 
about. 

Professor Davidson: If the rule on interest 
were made mandatory, it would apply in the way 
that it is set down to all arbitrations, so Parliament 
might want to consider the position on compound 
interest. The bill says that the parties can decide 
whether compound interest is to be available. If 
that were a mandatory rule, it would look like 
compound interest was automatically made 
available as a remedy to all tribunals. Parliament 
might want to revisit that if it goes down that road. 

Neil Kelly: I agree with Professor Davidson. The 
Law Society foreshadows that issue in its 
observations, because it expects the wording of 
the current default rule to be tweaked, as it is very 

wide on the award of some types of interest and 
on compounding interest. 

Gavin Brown: The judges of the Court of 
Session and the Chartered Institute of Arbitrators 
say that rule 29, on when a tribunal cannot agree 
on a decision, should be revisited. Can anyone 
elaborate on how it should be revisited? 

Hew Dundas: The chartered institute would 
consider most closely and respectfully any 
suggestion by the judiciary in that regard. Similar 
provisions are common internationally and have 
given rise to no problems in my experience not 
only of the 10 jurisdictions in which I operate but of 
a wide range of other jurisdictions courtesy of 
various internet e-mail discussion fora and the like. 

I would like to revisit the rule because of the 
judiciary’s reference to the arbitrator who was last 
appointed. That might give rise to difficulties if a 
third arbitrator has never been appointed. The 
chartered institute would like more time to 
consider all sorts of complications before reaching 
a definitive view on the issue. 

For example, the tribunal is dealing with a matter 
of considerable urgency this morning. I am not 
attached to my BlackBerry at the moment and the 
tribunal can proceed in my absence, as action will 
have to be taken this morning. The situation is 
capable of being, and generally is, dealt with by 
rules of arbitration. I have not checked the Scottish 
arbitration code on that, but that would be the first 
point of reference for what happens in practice. 

Gavin Brown: Some submissions suggest that 
rule 50, on provisional awards, should be a default 
rule rather than a mandatory rule. Some written 
evidence has suggested that rule 51, on part 
awards, should be a mandatory rule rather than a 
default rule. Does any panel member have views 
on those rules? 

Hew Dundas: In our view, the designation of the 
two rules is back to front. I suggest that the M, for 
mandatory, and the D, for default, were put in the 
wrong places when the bill was printed. 

Gavin Brown: You think that that is just a typo. 

Hew Dundas: Yes. With respect to the 
draftsmen, I think that there was an inadvertent 
error. I do not recall seeing the rules designated in 
that way in earlier drafts of the bill or the 
consultation. 

Neil Kelly: I understand the point that has been 
made. The Law Society has observed that there is 
a strong argument for a mandatory power to make 
part awards. 

Christopher Harvie (Mid Scotland and Fife) 
(SNP): I have a question about the importance of 
locality in attracting arbitration cases. The point 
has been made that cases tend to go to London 
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because expertise is available there that is not 
available elsewhere. It struck me during our 
discussion last week that it would be worth while 
considering what influence industry has on the 
procedures that are worked out, particularly in 
local specialisms such as North Sea oil. Do cases 
tend to be drawn to particular locations because 
expertise is available there? 

John Campbell: There is a small number of 
preferred arbitral centres around the world. I will 
not list them all, but people go to Stockholm, for 
example, for a range of reasons—not least the 
attractiveness of the city, but also because it has 
established a tradition of east-west dealing 
between pre-cold war communist bloc countries 
and non-communist bloc countries. I am sure that 
you are familiar with that. People also go to the far 
east, perhaps to Singapore for reasons of 
expedition and cost or to Hong Kong because of 
its proximity to the People’s Republic of China. 
The list goes on. I am not sure if that answers your 
question. 

Christopher Harvie: That is a starting point. I 
am thinking of two areas that will expand 
enormously, one of which is wind farms and 
energy supply. The committee has had a certain 
amount to deal with in relation to that. I imagine 
that the arrangements for renewable energy 
generation and transmission are likely to be a 
large area for arbitration. I am thinking of things 
that are difficult to locate in any one state’s 
purview because they concern international 
arrangements. 

John Campbell: On a domestic scale, it is 
difficult to see why arbitration should be required 
in respect of renewables contracts. As you know, 
disputes usually arise at the planning stage, and 
the planning process is not immediately or 
obviously susceptible to arbitration. Arguably, it is 
susceptible to mediation, but we are not here to 
discuss that. It is certainly susceptible to crisp 
decision making by the appropriate authority. 

Christopher Harvie: I was thinking more about 
transmission than about the creation of generating 
capacity. 

John Campbell: As you say, transnational 
contracts that deal with transmission are bound to 
become more important, but such contracts 
typically have embedded within them dispute 
resolution processes of the cascade variety, 
whereby parties are enjoined first to use their best 
endeavours to reach a solution. Cascading down 
from there we often find compulsory mediation. It 
is always difficult to know when mediation has 
failed, but it is usually when the mediator walks 
away. Thereafter, we find a range of formal 
processes. 

If the question is where people will go for 
arbitration in, for example, cases across the North 
Sea or between France and the United Kingdom, 
one would expect the contracts in such cases to 
specify where any disputes will be resolved. For 
example, a contract might state that the ICC rules 
will be adopted, which would put the case into 
Paris, or that the Scottish rules will be used, which 
would put the case into Scotland. 

Christopher Harvie: I am thinking that the 
business of making rules is part of the arbitration 
process itself, although that process will be quite 
independent and self-generated. Two areas strike 
me: the first is the transmission of renewable 
energy, and the second is the complex structure of 
the trans-European networks, particularly the rail 
network, where we are dealing with some state 
companies and some private companies. Those 
two areas seem to require a new type of expertise, 
which, if it is established in one place, is likely 
thereafter to attract cases. In the latter case, the 
fact that Scotland has two large multinational rail 
transport contractors in Stagecoach and 
FirstGroup might cause rail cases to come to this 
country, where that expertise can be tapped, 
written into agreements and used subsequently to 
settle disputes. 

John Campbell: The bald proposition is that the 
repository of expertise in a country attracts dispute 
resolution mechanisms on the periphery of that 
particular industry. I do not demur from that. 
Frankly, it cannot be legislated for. Nevertheless, 
on being a magnet and attracting such dispute 
resolution mechanisms—well, we would have to 
see, would we not? 

Robert Howie: Again, I have the unhappy task 
of urging caution about overoptimism. Even with 
the big transport or rail companies, I suspect that 
their dispute resolution provisions are written into 
large contracts, which, if they reflect the ones that 
have crossed my desk in the past on not too 
dissimilar matters, will be in the hands of large 
commercial firms, particularly in London. There 
are a number of reasons for that, some of which 
are historical, but we are in the year of grace 2009 
and we have to live with history. 

History has led to a lot of underwriting or 
financing, for example, in London. The work of 
setting up contracts will go to the big London firms 
and it will be second nature to those gentlemen to 
write in the London clauses that they have written 
in since they were articled clerks. On the face of it, 
they will also have sound reasons for so doing, 
because they know that a number of gentlemen—
it is invidious to name names—who operate in the 
area of transport, for example, have been silks or 
are retired judges and have practised for years in 
areas such as CMR notes for transport by road, 
the carriage of goods by sea and Warsaw 
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convention cases. They have done the lot; this 
stuff is not new to them. The London firms know 
that those men are very able and are good at 
dealing with disputes and handling evidence. They 
have watched them do it man and boy for years, 
so they will just go to them. They are not going to 
take a chance on other people, even though they 
might be just as good, because the firms do not 
know them and are not going to take risks with 
their clients’ interests by trying them out. 

There would inevitably be a drift of quality. If you 
said, “I can tell you that the experts who know 
about how to deal with transmission all live on the 
line between Dundee and Glasgow,” the answer 
would be that the experts could move and be put 
up in a London hotel. The big companies and law 
firms are interested not necessarily in that class of 
expertise but in the expertise that can analyse 
issues and evidence and legal problems. The 
contracts would probably have to be written under 
English law, so the English bar would be an 
obvious and cheaper place to go, because if cases 
came up here, someone would have to lead 
additional evidence on the law of England, 
therefore costs and time would go up. Your idea is 
cheerful, but, while I am sure that those whom Mr 
Borland and I represent would be delighted for you 
to be right for entirely altruistic reasons, I fear that 
you might be disappointed. 

11:15 
Richard Anderson: In the modern world, things 

are no longer written in stone; they are susceptible 
to change. Let us take as an example the London 
Maritime Arbitrators Association. For historical 
reasons, London was the only place to go for 
maritime arbitration for many years. However, at 
the annual dinner this year, the chairman said that 
he now regarded the Singapore equivalent as a 
serious threat and that London had to pull its 
socks up and watch its game if it was not to be 
eclipsed to an extent. I believe that if you establish 
centres of excellence for renewables and 
demonstrate an arbitration procedure that really 
works, you could attract a lot of business. 

Christopher Harvie: On the point about London 
magnetically attracting legal expertise, we are in a 
totally unprecedented situation as far as power 
generation and transmission are concerned. In 
addition, the state-owned railways of one country 
can now operate in a variety of ways in other 
countries. As far as I know, there is no precedent 
for that outwith periods of war and conquest. If I 
want to send goods to the continent by rail or, for 
that matter, to London, I will deal substantially with 
the German state railway. That is a new technical 
situation. 

Brian Reeves: Time moves on and other 
international arbitration centres are opening all the 

time: a centre opened recently in Dubai; there is 
now the Chinese European Arbitration Centre, 
which I think Hew Dundas wrote about in the 
recent edition of the Chartered Institute of 
Arbitrators  newsletter; a centre has opened in 
Hamburg; and Spain has adopted the United 
Nations Commission on International Trade Law 
rules as a gateway to South America. Other 
people are setting up arbitration centres. 

Many countries might not feel comfortable 
dealing with England. Sweden has attracted many 
international cases over the years because of its 
perceived neutrality. Scotland is very much in the 
same boat. Scotland could well attract 
international arbitration cases from many 
countries, whereas England will not because it is 
England. We have to look positively at the 
situation. If there is a co-ordinated team effort that 
is publicised properly and everyone works 
together on it, I have no doubt at all that cases will 
gradually build up. It will not be an overnight thing, 
but we have to look to the future. 

The Convener: Thank you. Unfortunately, as 
you said at the start of your contribution, time is 
moving on, and it has now defeated the 
committee, because we have another item to deal 
with this morning. I thank the panel for giving us 
their views, which we will consider carefully when 
writing our stage 1 report. 

11:18 
Meeting suspended. 
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SUPPLEMENTARY EVIDENCE FROM THE FACULTY OF ADVOCATES 

Introduction
1. The Faculty of Advocates (the “Faculty”) is grateful for the opportunity 

afforded to it to submit evidence to the Scottish Parliament on the Arbitration 
(Scotland) Bill (the “Bill”) presently under consideration. There are, in our 
opinion, a number of points which might be raised about the drafting of the 
Bill, but without wishing to belittle the importance of securing good drafting in 
the Bill, we do not understand the present interest to be in the minutiae of the 
drafting, but rather in broader issues. Accordingly, we do not canvass here a 
catalogue of objections to the drafting of the Bill as it now stands. That, we 
trust, is for another day. In what follows, we seek to deal with a number of 
broader substantive considerations. 

2. That said, we should stress that it would be unwise to overlook the issue of 
the precise terms in which the Bill (as enacted) is to be drawn. Drafting of 
legislation – and, in particular, drafting of poor quality – is important. It not 
only lowers the regard in which legislation is held if it reads poorly or is 
bestrewn with infelicities and ambiguities (a factor which is not insignificant in 
itself where – as here – the legislation is in effect competing in an 
international market place), but it also induces disputes about the legislation, 
with the cost and diversion of resources from the real subject matter of the 
legislation that that entails. An iron law of court practice is that poor drafting 
breeds litigation. We would therefore commend the drafting of the Bill to the 
careful scrutiny of the Parliament at the appropriate point. 

The manner in which the Bill is to come into force 
3. A matter which we consider to be important, and which affects the operation 

of the whole Bill, is the manner in which it is proposed to come into force.

4. Clause 33 of the Bill would appear to be capable of operating in a manner 
which is in effect retrospective, in that, on the new legislation coming into 
force it could conceivably apply to all arbitrations and all agreements to 
submit to arbitration then extant. Thus, parties who had undertaken to go to 
arbitration in the belief, for example, that the stated case procedure (provided 
for by section 3 of the Administration of Justice (Scotland) Act 1972) was 
available to correct or head off errors in law of the arbiter, with judicial review 
protecting against more egregious errors, would find instead that matters 
could be sent in different circumstances only to a single judge with no appeal 
process being available. In short, the terms upon which they took the 
decision to agree to go to arbitration are being changed ex post facto.

5. It would seem to us to be wrong that such changes should be made. A party 
deciding whether or not to agree to go to the expense of arbitration ought to 
be able to obtain advice in advance about what that will entail, the 
circumstances in which the Court can be resorted to and so forth, and be 
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able to rely on that advice in taking his decision without running the risk that 
that advice is later invalidated by legislation once he is committed to 
proceeding down the arbitration route. The objection is even more pointed 
when clause 21 of the Bill and arguments about prescription are considered.

6. It would seem to us to be preferable that the legislation should be declared - 
in clear terms - to apply only in relation to arbitration agreements entered into 
after the date on which the Bill comes into force. 

Sist of proceedings 
7. Clause 9 of the Bill dealing with the sist of proceedings in Court gives us 

some pause. We offer two observations. First, it is not unknown for the “right 
to arbitration” to be invoked as a delaying tactic where there is in truth no 
defence to the claim: for example, summary decree is sought to be fended off 
by pleading the arbitration clause in the knowledge that some well timed 
delay can pay dividends. Scots law, by contrast to English law, has been 
hostile to such stratagems, and we would suggest should continue to be so. 
The Court lately had occasion to uphold the tradition by refusing to sist for 
arbitration - and, indeed, granting summary decree - where it was satisfied 
that there was no genuine dispute and arbitration was a delaying tactic: see 
Norwest Holst Ltd v Carfin Developments Ltd, [2009] BLR 167. We think it 
would be unfortunate if that bulwark against delaying tactics were lost, and 
would urge its addition to the list of circumstances in which a sist might be 
refused.

8. Secondly, and on the other side of that coin, we wonder if errors have crept 
into clause 9(3(b) of the Bill, which does not make sense in the context of the 
Scottish pleading system. We suspect that this provision may have been 
lifted from another jurisdiction (namely, England), in which it is doubtless 
unexceptionable, but if applied in Scotland as it now stands, it would be 
pointless: acknowledgement of service does not exist in Scotland. 

International disputes 
9. We entertain some concerns, too, about the manner in which some clauses 

of the Bill, if enacted, would operate in the admittedly infrequently 
encountered (but perhaps in the future, more frequent) truly international 
disputes. We are disposed to support the proposal to do away with the 
separate UNCITRAL scheme for international arbitrations, if only because 
that will obviate any repetition of the situation which arose in The Fennica, in 
which the existence of the separate UNCITRAL system led to judicial review 
proceedings, and, ultimately, a week of evidence, at no little cost and delay to 
the parties, about whether or not the UNCITRAL scheme truly applied to the 
arbitration in question. 

10. We are less persuaded of the benefit of applying the restriction in clause 9 of 
the Bill to arbitrations wherever in the world they may be situated. While we 
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accept that this is probably the present state of the law, we wonder if there 
might not be advantage in limiting the ambit of sub-clause 9(5) or providing 
an additional provision in clause 9(2) so as to allow the Court to decide to sist 
proceedings where, in the case of arbitrations which do not have their seat in 
Scotland (or somewhere else in the EU), the Court is satisfied that the 
arbitration in question is unlikely to achieve the results set out in the founding 
principles enunciated in clause 1(a) of the Bill. We consider it optimistic to 
assume that all arbitration systems in the world will always meet these 
objectives, and it would be unfortunate if a party could be baulked of his 
rights, otherwise capable of being vindicated in the Scottish Courts, because 
his opponent could rely on delays in an foreign arbitration which the Court 
would regard as unacceptable were they to occur here. 

11. Furthermore, we do not consider that the concern which we understand to 
have been expressed about the ability of the Court of Session to opine on a 
question of foreign law (cf rule 67(1) in schedule 1 to the Bill) is a real one. 
Foreign law is a matter of fact, and is presumed to be identical to Scots law 
until the contrary is proved in evidence, and so it would not fall within the 
purview of an appeal on a point of law (see Stuart v Potter Choate & 
Partners, (1911) 1 SLT 377). This issue will arise only if, as has been 
mooted, European legislation puts Scottish courts and arbiters under an 
obligation to establish the actual content of foreign law for themselves, and in 
such an event, the provisions made in European law will doubtless govern 
the matter. 

Anonymity in legal proceedings 
12. We have doubts about clause 13 of the Bill which seems to be either a dead 

letter or a substantial (and, we consider, unjustifiable) interference with the 
right to publicity of what proceeds in the Queen’s Courts. The importance of 
that right has recently been reiterated by the Inner House of the Court of 
Session: see Jackson v Hughes Dowdall, [2008] CSIH 41. 

13. We wonder how a breach of an obligation of confidence is to be enforced – 
other than by another action in which the litigant will of course need to be 
named. We wonder, too, how any action is to be raised against the Court 
itself (if the judge’s recording of the argument is a “report of the 
proceedings”), and how, for example, it could interdict itself. Moreover, since 
any member of the public is entitled to hear the names of the parties in Court, 
and the opinions of the judges are published on the internet 
(www.scotcourts.gov.uk), it must follow that, by litigating, the parties impliedly 
authorise disclosure of their identities as parties to the arbitration.

14. If, on the other hand, it is intended to have a blanket bar on identification in 
cases about arbitrations, we would be inclined to question whether clause 13 
if enacted would pass unchallenged as a disproportionate interference with 
press freedom. 
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15. If the assertion is made that clause 13 has its origin in England, we are 
unimpressed with that. There is a danger in seeking to transplant - 
unthinkingly - into Scots law provisions from England which are quite 
unexceptionable there, but which may be inappropriate in Scotland. 

Prescription
16. Clause 21 of the Bill refers the reader to rule 1 in the schedule for a 

delimitation of the circumstances in which an arbitration will serve to interrupt 
prescription. Prescription operates as a method of cutting off the rights of 
litigants and so it is very important that the circumstances in which it occurs 
are clear. As matters now stand, rule 1 does not achieve that clarity. At best, 
the reference in rule 1 to “submitting” disputes is ambiguous. Does it mean 
service of a notice to demand arbitration of disputes, or the date of execution 
of a submission to arbitration, or the service of the actual statement of claim? 
Such room for difference is unfortunate, for weeks could elapse between a 
notice demanding arbitration and the service of a statement of claim, weeks 
in which a prescriptive quinquennium could elapse. It would be an 
improvement to the Bill if that ambiguity were eliminated. 

Arbitral appointments referee 
17. The Faculty has a concern that the proposed “arbitral appointments referee” 

system will in practice exclude the Dean of Faculty from a role he has 
traditionally occupied, under standard form contracts and individually drafted 
ones, of appointing arbiters.

18. The requirement of clause 22(2)(b), on one view, appears to exclude 
individuals in practice and to be designed to secure that the referees in 
question are bodies such as the Chartered Institute of Arbitrators (e.g., is the 
Dean required personally to provide training in order to fall within the 
clause?). Moreover, the implication of this clause is that the referee must only 
appoint members of its own body – otherwise it cannot operate a disciplinary 
procedure designed to ensure that the arbiter in question conducts himself 
correctly, because he is not subject to the disciplinary jurisdiction of that 
body. This is no theoretical objection: a number of members of Faculty have 
been appointed as arbiters in the past by the Law Society of Scotland (and 
we are aware of other “cross-over” appointments made by other bodies) 
when it has been thought best to appoint such a person. That course would 
now seem to be excluded. The impression which this might convey to the 
outside reader that arbitration in Scotland is in the hands of “closed shops” 
where appointment depends upon membership of the appropriate body 
would be unfortunate, particularly if that impression were to be accompanied 
by the observation that the payment of arbiters’ fees as a precondition of his 
performing his primary function of deciding the dispute is to be a mandatory 
requirement out of which the parties cannot contract (see rule 53(1)).

19. Were the impression to get abroad that Scottish arbitration law seems to be 
conceived in the interests of the professional bodies the members of which 
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provide their services as arbiters - that it “looks after its own”, as it were – 
that is apt to engender a cynicism unlikely to inure to the benefit of Scottish 
arbitration as a dispute resolution system. 

20. Further, we consider that rule 53 is capable of resulting in injustice. Take the 
example of an individual consumer pursuing, in arbitral proceedings, a claim 
against a large company. If the individual is unable, perhaps even on account 
of temporary financial embarrassment, to pay in full the fees for which he is 
liable, the tribunal is entitled, by virtue of clause 53(1), to withhold the 
issuance of a decision (which could be in the claimant’s favour). This hardly 
seems fair. Changing the focus, what if the defending company refuses to 
pay the relevant fees with a view to delaying the issuance of a decision which 
it fears will be adverse to it?  

Powers of arbiters 
21. We have significant concerns about the width of the powers given to arbiters 

in the rules contained in the schedule to the Bill, particularly as these powers 
are associated with provisions about what are referred to as “provisional” and 
“part” awards. We are particularly doubtful about the wisdom of according 
arbiters powers to grant interdicts, orders for specific implement, orders for 
rectification, or to pronounce decrees of reduction. Decrees of reduction and 
orders for specific implement ad interim cannot even by granted by sheriffs in 
Scotland; they fall within the exclusive province of the Court of Session. If 
such matters are accounted too delicate and important to be entrusted to the 
junior tier of professional, legally qualified judges, it would seem incongruous 
at the least that they should be allowed to part-time and probably legally 
unqualified arbiters reliant for advice on their clerks. Rectification is a matter 
which can affect the rights of third parties, and so ought not to be decided by 
a private arbitral tribunal (notwithstanding the attempt at safeguarding third 
parties in rule 54(2)). Nor should it be overlooked that interdicts frequently 
call for a speed of response which it is often quite impracticable for a tribunal 
to provide, and that the enforcement of Court orders in these areas is often 
easier than that of arbitral tribunals. A further point is that breach of interdict 
involves, potentially, criminal sanctions. The implications of this appear to 
have been overlooked in the Bill.  Our suggestion would be that all these 
areas should be withdrawn from the purview of the arbiter, and left to the 
Courts alone. 

Applications to the Court 
22. We wish to make some observations on the proposals for applications to the 

Court which appear in rules 40 and 65-67 in schedule 1 to the Bill.  

23. It appears to us that the conditions for application to the Court at the behest 
of a party who has the consent of the arbiter to seek determination of a point 
of law are somewhat curious, and apt to prove self-defeating. If the arbiter is 
allowed to continue with the arbitration pending the determination of the 
relevant issue by the Court (as rule 40(3) seems to envisage), he will do so 
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on a particular basis, one presumes. The risk therefore is that, if the Court 
should decide contrary to his view, a significant quantity of time and effort will 
be wasted in the meantime pursuing what the Court thereafter holds to be a 
legally flawed course. If the Court should decide against the applicant, and in 
favour of the arbiter’s view, it follows that the extrajudicial cost will be run up 
in the litigation by the successful party.  

24. On either view, if the arbiter chooses to proceed, the application cannot be 
held “valid” if the arbiter has ruled in favour of the relevancy of some point 
and proposes to proceed. But this leads to the conclusion that, as ex 
hypothesi the arbiter wishes the matter to be determined by the Court, he 
must logically exercise his discretion against proceeding, for if he were to do 
otherwise he would sabotage that to which he consented. The problem might 
perhaps resolved by giving the arbiter power to proceed ad interim on any 
matter in the arbitration which is not the subject of the application to the 
court.

25. There is a second oddity about the test set in rule 40(2)(b)(iii). In what 
circumstances is it conceived that the arbiter could consent to the application 
if there were not good reason for the Court to decide the matter? If it were not 
that he was persuaded that such a reason existed, he would not grant 
consent in the first place.

26. Furthermore, why is his view, on this essentially procedural matter, to be 
subject, in effect, to appeal to the Court (as appears to be envisaged by rules 
40(2)(b) and 40(4))?

27. The point can be expanded to cover the other two heads of rule 40(2)(b) as 
well.

28. In rules 65-67 there is a restriction on appeal to the Inner House of the Court 
of Session. The requirement for leave to appeal at the end of a case is 
unusual in Scotland, and we do not see why it should apply here. Unlike the 
case where the progress of the arbitration may be held up, there is no such 
risk in the case of the final appeal. The Outer House is no more or less likely 
to be correct in its view than it is in any other case, merely because the case 
arises in the context of an arbitration, and there is no reason why the litigant 
should be deprived of his right to seek the judgment of the plurality of judges 
available in the Inner House on the point he raises merely because his case 
has as its origin an arbitration. 

29. We are also inclined to question the framework for application under rules 65, 
66 and 67. The differences between rules 65 and 66, on the one hand, and 
67, on the other – in particular, in relation to the ability to bring applications 
as of right in the former case but only after the rule 67(4) barrier has been 
passed in the latter – causes us to suspect that there will be room for dispute 
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about whether an error of law said to give rise to jurisdictional or “irregularity” 
consequences is to be viewed as being in one category or the other. This 
seems to us to be a not unlikely possibility, but of questionable benefit to the 
law of arbitration. We wonder if it would not be better to remove the rule 67(4) 
hurdle and delete rules 67(5) and (6) in consequence. 

30. We are reinforced in that view by what would seem to be the curiosity of sub-
paragraph 67(4)(c)(i). If the Court is persuaded that the arbiter’s decision on 
a legal point is “obviously wrong”, so as to allow the appeal to proceed, what 
purpose does the appeal serve? Is it fore-ordained to success (especially if 
the first decision followed a contested hearing) in which case it will only pile 
up additional cost, or is it conceived that a second judge might so far 
disagree with the first judge as to uphold the “obviously wrong” decision? 
That would seem to come perilously close to appealing from one Lord 
Ordinary to another, and would at the least seem to provide “compelling 
reason” for appeal to the Inner House under rule 67(9).  

31. One wonders, too, how it could be other than right for the Court under rule 
67(4)(a) to correct an “obviously wrong” arbitral decision on law if it will 
“substantially affect a party’s rights”.

32. Rule 67(4)(b) raises doubts as well: since sub-paragraph (c) shows that the 
tribunal must have decided the point in question, it necessarily either decided 
the point ex proprio motu or head (b) is necessarily established. But why is 
an error, “obviously wrong” and substantially affecting a party’s rights, not to 
be corrected merely because the tribunal decided the matter on a point not 
argued? Prima facie, that falls into “irregularity”. In sum, it seems to us that 
the proposed procedure to decide if an error of law appeal is to proceed is 
best abandoned as a costly and unnecessary proceeding.

Robert Howie, QC 
Garry Borland, Advocate 

29th May 2009
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SUPPLEMENTARY EVIDENCE FROM THE LAW SOCIETY OF SCOTLAND 

INTRODUCTION 
1. The Society restates its welcome for a Bill which seeks to reform the Scots law of 
arbitration. The Society considers that the evidence it submitted, which reflects decades of 
experience of many practitioners acting on behalf of users and potential users of arbitration in 
Scotland, was submitted with a genuine desire to improve the legislation which should, where 
possible, offer something new and cutting edge specifically tailored to address the problems 
of the past and meet the future needs of Scotland in both domestic and international 
arbitration. 
 
The Society notes that Supplementary Evidence has been submitted on behalf of the 
Chartered Institute of Arbitrators (CIArb) Scottish Branch which purports to comment upon the 
evidence already submitted on behalf of the Society.   
 
The Society considers it is necessary to respond to the comments made on behalf of CIArb.   
 
The numbering used below reflects the numbering of the original paragraphs in the evidence 
submitted on behalf of the Society to which the CIArb referred.  The numbered paragraphs 
below provide a detailed response.   The main points in summary are that the Society 
believes as follows:- 

 
(a)  The case for repeal of the use of the UNCITRAL Model Law has not been persuasively 

made  out. 
(b) Provisions of the Bill which have retrospective effect concerning agreements to 

arbitrate entered into before the legislation comes into force are not justified.   There 
was no consultation on such an important change. 

(c) Rule 40 was not supported by a large majority of the responses in the consultation 
process and will not assist in meeting the current objectives of arbitration. 

(d) The current wording of Rule 50 should be reconsidered to reflect the different types of 
award which fall within the phrase 'provisional award' and to clarify the limited 
circumstances in which  such awards are appropriate. 

(e)  Rule 67 does not take account of Scottish Arbitration practice and procedure and 
should be re  drafted with a much simpler, clearer test  
 

DETAILED RESPONSE  
 

2. Paragraph 7. The observations of CIArb do not contain a proper reason for the repeal 
of the legislation which incorporated the UNCITRAL Model Law into Scots law for 
international arbitrations.  Taking the points made in turn the Society would make the 
following observations:- 
 
(i) CIArb state that "the principles of the Model Law are central to the Bill".  This reflects 

the merits of the Model Law but does not explain why it should be repealed.   
 
 This leads to the issue of the perception of possible users of Scotland as a location for 

international arbitration.  The Model Law was promulgated by the United Nations and 
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is a well established and well known scheme. Its use avoids the possible concern that 
some users of international arbitration might have regarding national legislation which 
might be thought to have been enacted in order to move away from the principles 
contained within the Model Law.  Whether as a matter of fact it does so or not may not 
matter.   A prospective user of international arbitration who seeks reassurance is more 
likely to go to a jurisdiction where it can be clearly demonstrated that the Model Law 
has been adapted clearly. 
 

(ii) Scotland is not a "common law jurisdiction" as that term is properly understood.  It is 
still a country with law which is based on Civil Law principles.  

 
(iv) There has been no demonstrable failure of the Model Law.   The Society questions 

why this should be contended by CIArb if, as they say, "the principles of the Model Law 
are central to the Bill". Put another way, if the Model Law is a failure why have its 
principles been adopted?   
 

 As has been reflected in other evidence given to Parliament on this issue, the failure to 
attract international arbitration to Scotland reflects a number of factors:- 
 
(a) Scotland is not a country with a tradition as a centre for international arbitration; 
 
(b) Scottish domestic arbitration law has been in need of modernisation which this 

Bill will achieve; and  
 
(c)  Investment of time and resources marketing Scotland as a venue for 

international arbitration has not been a high priority.   There are no established 
facilities for hosting international arbitrations such as an international arbitration 
centre as other countries have done. 

 
(v) It is stated that the Model Law does not feature among the key attributes of 

"international practitioners" that a successful arbitration jurisdiction must have. This is 
in conflict with evidence from the Scottish Council for International Arbitration. This 
does not reflect what potential parties to arbitration may think.  The repeal of the Model 
law will be a negative signal which may create a perception that Scotland is not a 
supporter of it.  It appears that CIArb wish to be able to say that the Bill reflects the 
principles of the Model Law without giving proper effect to it.   The Society does not 
agree that this is a way to give comfort to potential international users that there is no 
national bias in the Bill. 

 
(vi) It is submitted that rather than demonstrating that the Model Law fails in assisting to 

attract international arbitration, all that the successful venues referred to by CIArb 
indicate is that they are successful for other reasons such as those referred to in 
paragraph (iv) above. This is supported by the fact that the majority /all of the "major 
and successful arbitration venues" mentioned were such before the Model Law was 
approved by the UN. 
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           The Society has indicated that it would drop its opposition to the repeal of the Model 
Law if the legislation made it clear that the parties to an international arbitration could 
choose to apply the Model Law to their arbitration.  This would mean that the 
provisions requiring all arbitrations to be subject to the mandatory rules would need 
modification. 

 
 Regarding the issue is as to whether retaining the Model Law might create 

discrimination which would be subject to challenge under EU law. The Society is not 
persuaded of the logic of this argument.   The Scottish Government are well placed to 
provide an opinion as to whether this is the case given that currently the Model Law 
does apply to international arbitrations governed by Scots Law.   Is there a suggestion 
that, at the moment, Scots law is non- compliant with EU law? 
 

3. Paragraphs 8 - 10  
 

CIArb submit that the Law Society's "suggestion" is both misconceived and seriously wrong". 
That is not correct for the following reasons.  
 
The Society's position arises out of the clear, widely recognised and long established 
principles concerning legislation. 
 
Craies on Legislation (9th Edition, 2008) makes it clear that "the question of the fundamental 
injustice, as a general rule, of retrospective legislation has exercised the minds of lawyers 
and Parliamentarians for centuries".   It is also stated that "… it is also a principle accepted by 
successive governments that retrospectivity should be avoided except where necessary.”. 
This principle was re-stated in clear terms in 1999 in the statement by Baroness Hollis of 
Heigham that "it is a general principle of English and Scottish Law that retrospective 
legislation should be avoided wherever possible".  Craies also makes it clear that "the 
seriousness with which the notion of retrospective legislation is approached is such that it is 
generally thought right to bring the retrospectivity to the attention of Parliamentarians and 
other readers in a prominent way '.  
 
In the foregoing circumstances the Society considers that it was entirely appropriate and 
correct to point out the potential retrospective effect of the proposed legislation. 
 
The draft Arbitration Bill for Scotland proposed by the government sponsored Report of the   
Dervaird Committee in 1996 contained the following provisions.  

 
'' 33. (1) This Act applies only in relation to arbitration agreements entered into after it comes 
into force."  
 
(2) The parties to an arbitration agreement entered into before this Act comes into force may, 
however, agree that this Act is to apply in relation to the Arbitration Agreement. ' 
 
The draft Arbitration Bill upon which the Scottish Government consulted contains the following 
' transitional provision'. 
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20 "This Act does not apply to:- 
 (a) Arbitrations in pursuance of arbitration agreements (other than those comprised in 

enactments) made before the day on which Section 6 comes into force,  
 
(b) statutory arbitrations begun before that day.' 

 
These two draft Bills contain provisions which the Society considers to be appropriate. The 
Bill as introduced does not have these provisions. 
 
It would be helpful were the Scottish Government to explain why the Bill as introduced is 
different.   It could be argued that the consultation on this point was inadequate.   This is 
important because legislation should generally speaking not be enacted with retrospective 
effect which, on the current drafting, will be the case for those parties who have entered into 
agreements to arbitrate before the coming in to force of the legislation.  
 
In relation to the specific matters raised by CIArb the Society would comment as follows:- 
 
4. Paragraphs 8 - 10  
 
(i) This argument does not set out any proper basis for the Scottish Parliament to enact 

legislation which will have retrospective effect.  The Society’s position is that the 
legislation should not apply to arbitrations under agreements to arbitrate which were 
entered into before the coming into force of the legislation unless the parties agree 
otherwise. The difficulty is that in certain respects the legislation will deprive certain 
parties of rights they currently have eg. the right to a Stated Case on a point of law. 

 
(ii) The terms of Section 84(2) of the Arbitration Act 1996 which applies to England and 

Wales is not evidence that what was done there is "standard practice".  It is only 
evidence of one instance and reflects what was considered appropriate for that Act of 
Parliament applying to England and Wales where there had been very substantial and 
continuous statutory intervention in the law of arbitration.   

  
 The position in Scotland is entirely different.  In Scotland there has been minimal 

statutory intervention in the law of arbitration.  It was not thought appropriate in 1996 to 
incorporate the most substantive provisions of that 1996 Act into the law of Scotland 
(only 3 out of 110 sections and 2 schedules apply to Scotland).   The Society questions 
how CIArb could support the impact in Scots Law of large parts of that Act. The 
Parliament has the opportunity to produce something new, attractive to potential users 
and specifically tailored to the needs of Scotland which will also attract international 
arbitration.  

 
(iii) This argument is not considered appropriate in the context of arbitration.  Legal 

persons in the United Kingdom do have to deal with changes in the general law to 
which they are properly subject as members of society.  However the position in 
relation to changes to the law of arbitration are not of this general category because 
the parties have agreed to take their disputes generally outwith the recognised court 
system and have them determined by a known arbitration regime something which 
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Parliament could not force them to do.   
 The Society's experience is that it is not "common commercial practice" for parties 

legally advised or otherwise to agree to language such as that referred to in para. 8 – 
10 (iii) which might seriously affect their rights and obligations in the future without 
knowing what such changes to their rights and obligations might be.  
 

(iv) This argument does not assist in justifying legislation with retrospective effect.  In the 
circumstances referred to in this paragraph the parties have agreed as a matter of 
contract that they would be bound by any changes. If they have they must take the 
consequences. However, it should be recognised that where a set of Rules is 
extensive and of long standing (such as those of LCIA ) the scope for change might be 
regarded as relatively small.  The position referred to is in sharp contrast with the new 
proposed legislation for Scotland which is a radical and comprehensive re-writing of 
the law of arbitration in Scotland. 
 

  12. The Society is of the view that its concerns regarding Rule 40 are not "overstated".               
Rule 40 is, in effect, the provision which applies to England and Wales by virtue of the 
1996         Act.  What is proposed is a statutory innovation in Scotland where arbiters 
are appointed to decide matters of both fact and law.  If the legislation is designed to:-  

 
a) encourage resolution of disputes by arbitration 
b) encourage the view that  reference to the court should be the "last resort"; and  
c) avoid delay and expense, 
 
then, in the Society's view those aims are not supported by Rule 40.  

 
           Further, and very importantly, Rule 40 is not supported by a large majority of 

responses to the consultation on the draft Bill (see question 21, 13 against / 4 for). In 
the light of the great majority of responses against such a proposal this Rule should not 
be included in the Bill.   

 
           It is important to recognise that Rule 40 deals with the situation where no decision has 

been made by the arbiter on the point in question. In the Society's view the proper 
approach is to determine whether Rule 40 will assist in achieving the objectives of this 
Bill rather than encouraging references to the court before the arbiter has given a 
decision on the point. The position is quite different where one is considering court 
involvement after a decision has been reached by the arbiter and there is thought to be 
an error in law. That is thought of by many as a necessary 'safety valve' to prevent 
unnecessary injustice. 

 
14-16. The Society has given detailed reasons in oral evidence about why what is proposed 

by CIArb would not avoid the process of arbitration being discredited if parties with 
greater bargaining power are allowed to delete the power to award damages and/or 
interest.   

 
 Paragraphs 14 - 16 state "this is a matter for the parties to agree" but do not explain 

why these matters should be left to agreement of the parties in the context of:-  
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 (a) the long standing difficulties regarding arbitration in Scotland because of outdated 

and un-commercial rules in relation to damages and interest; and  
 (b) that about 25% of the proposed arbitration rules are mandatory.   
 
 The Bill as currently drafted recognises that in certain circumstances matters cannot be 

left to the agreement of the parties where fundamental issues have to be covered 
especially those which have caused difficulties because of deficiencies in common law.  
In the Society's view in the light of common law problems regarding awarding damages 
and interest, these powers should be included in the mandatory rules. However, if this 
is done the Society recognises that certain changes to the current terms of the rule on 
interest would be appropriate for example including the compounding of interest. 

 
 A matter which arises separately but which is relevant is that a mandatory rule giving 

an arbiter power to award interest may mean that Muslims could not arbitrate on the 
basis that Islamic law prohibits Riba or the earning of interest for profit.   See Scottish 
Government evidence OR 20 May 2009. col 2137.    

 
 The Society takes the view that the mandatory rule will confer a power which needs not 

be exercised and therefore the provision does not contravene Islamic law.   In the 
Society's view it is highly unlikely that an arbitrator would award interest where interest 
is not in fact sought eg. by a claimant party who does not wish to claim interest 
because it might offend a religious belief.   

 
 The perceived difficulty might be addressed by providing that the mandatory provision 

could make it clear that the arbiter will not make an award of interest unless requested 
to do so.   

 
19. The Society's concerns are properly stated:- 
 

(i) No evidence that a system of provisional awards "works perfectly satisfactorily in 
England and elsewhere" has been produced.   The wording of Rule 50 reflects 
the Arbitration Act 1996 which applies to England and Wales.  There has been 
no tradition of arbitrators in Scotland making provisional or interim awards 
because arbitrators have no power at common law to do so and, in practice 
parties have been very reluctant to confer such a power by agreement.  

 
           There is no guidance as to how this wide power is to be operated in practice. 

There is no differentiation made between “provisional” remedies for example an 
urgent need to regulate possession of perishable goods which may be the 
subject of dispute and “interim” awards which would fall within 'provisional 
award'.  The Society remains of the view that great difficulty will be avoided if the 
provisions in relation to "provisional awards" could be expanded.  

 
Take an example in relation to interim awards which highlights the problem with 
interim awards which the courts have developed rules to avoid.  A claim of £1 
million from B on various grounds and produces lots of documentary evidence 
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which he says supports his claims. He asks the arbitrator for an interim award of 
£200,000 because he contends that his claim is worth much more than that. The 
arbiter finds in favour of A on an interim basis and B pays A £200,000. However, 
six months later after new evidence comes to light and the arguments have been 
more fully developed the arbiter issues a final decision that none of the claims 
are worth anything. As soon as the decision is issued, A is placed in liquidation. 
B has no prospect of recouping the money from A.  

  
(ii) The comparison with adjudication under the Housing Grants, Construction and 

Regeneration Act 1996 is not appropriate.  Those interim but binding decisions 
are the subject of very detailed statutory provisions.  This is unlike the current 
scheme under the Bill which is lacking in detail.   

 
22. The Society believes that Rule 51 should be revised to make it clear that if it is made 

mandatory the rule will only expect part awards to be issued in appropriate 
circumstances.   

 
24. The Society considers that, here again, the aim of all concerned should be to produce 

a Bill which provides a modern, up-to-date law of arbitration in Scotland and which will 
foster the best aspects of Scottish practice and  procedure which would differentiate it 
from what is offered in  other jurisdictions. 

 
 The Society does not consider that this is best achieved by adopting Section 69 of the 

Arbitration Act 1996 which applies in England and Wales. This is perhaps best 
illustrated by an example. 

 
The Society believes that an arbitrator need not hold lengthy and expensive hearings at which 
evidence is take from witnesses if it is clear that either the claim advanced or the defence to it 
has no proper basis in law.  The traditional term used in Scotland for the procedure under 
which a question of law might be determined is a "debate" and is a hearing at which only legal 
issues are debated.   
 
The advantages of such a procedure are clear.  It can save days if not weeks of wasted legal 
expense, management time and other costs by deciding a dispute without the necessity of a 
lengthy hearing at which evidence or ‘proof’ is heard.   
 
While the ability of an Arbiter to reach such a decision may not be possible in all cases and 
he or she may have to hear evidence from witnesses, it is a principle of Scots Arbitration Law 
that an Arbiter can without hearing evidence dismiss a claim or a defence if it has no basis in 
law.  That principle has been disputed by those who argue that it is always necessary for an 
Arbiter to hear evidence from witnesses before a decision can be made.  
 
However, the principle that this approach was not  Scots law and that an arbiter could dismiss 
a claim or defence which had no basis in law without hearing evidence has recently been 
reinforced in an as yet unreported decision Apollo Engineering v James Scott in the Inner 
House of the Court of Session issued on 21st May 2009.  In that case an Arbiter dismissed a 
very considerable claim after a debate because he considered that the claim had no proper 
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basis in law.  Arbitrators have been slow to dismiss claims after a debate because of residual 
doubt concerning their ability to do so at common law but this case will resolve that issue. 
 
This approach is important in considering proposed Rule 67 which deals with appeal on a 
point of law after an award has been issued by the Arbitrator. It contains provisions which set 
out the various requirements a party must meet in order to satisfy the Court that an appeal on 
a point of law may proceed.   
 
"A legal error appeal may proceed only if the Outer House is satisfied … (c) that, on the 
basis of the findings in fact in the award, the Tribunal's decision on the point (1) was 
obviously wrong; or (2) where the Court considers the point to be of general importance, is 
open to serious doubt and (d) that it is just and proper for the Court to decide the point 
despite the parties' agreement to resolve the dispute by Arbitration" (emphasis added) 
 
Rule 67 only allows a legal error appeal if a party can satisfy the Court on paragraph (c) 
above.  If a debate takes place there will be no "findings in fact in the award" because there 
has been no hearing of evidence.  In Scotland, a debate would only proceed on the basis that 
the Arbiter assumes that any facts alleged by one party can indeed be proved but that is of no 
consequence if there is no proper basis for the claim or defence in law. 
 
The Society understands that the wording of Rule 67 reflects the practice in England and 
Wales, not the practice in Scotland. In the view of the Society, a party wishing to make an 
error of law appeal following upon an award made after a debate should not be prevented 
from doing so by virtue of paragraph (4)(c) which does not recognise debate procedure which 
is currently recognised under the law of Scotland. 
 
Another issue is that there is no express recognition in the Bill of a power of an Arbitrator to 
conduct a hearing on legal issues only and thereafter to dismiss a claim or defence if it has no 
proper basis in law.  This may give rise to arguments as to whether or not an Arbitrator has 
such a power under the new legislation.   
 
The Society considers that Rule 67 will encourage an argument that an Arbitrator has no such 
power under the new legislation.   It will be contended that in the most obvious case where 
one would expect to have a right of appeal based on legal error (after a debate dealing with a 
point of law only) a party can only proceed with such a legal error appeal if it meets the 
requirements of paragraph (4)(c) which requires the Court to take into account the findings of 
fact in the award.   However under this process there will be no such findings of fact.  
 
Accordingly the potential appellant will not be able to comply with paragraph (4)(c). The 
argument will be made that Parliament did not intend such hearings to take place because 
there is no provision for an appeal from them and because there will be no findings in fact 
which a court must consider before allowing an appeal to proceed.  
 
The Society considers that steps should be taken to avoid such an outcome and that is why 
the Society urges the Committee to reconsider the nature and structure of Rule 67. 
 
In relation to the survey referred to by CIArb, a significant proportion of respondents, 20%, 
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indicated that the terms of Section 69 of the Arbitration Act 1996 were too restrictive.   The 
report on the survey 'was not without sympathy' with that view but decided that change to the 
legislation would not be progressed on the basis that 'discussions with the Judiciary might 
give rise to a less restricted interpretation of the words 'and any need for a slightly more 
liberal approach can be met by pragmatism on the part of the court'.   It is clearly desirable 
that the legislation should reflect what the legislation is intended to achieve. It should not be 
left to a hoped for ‘more liberal approach'. Judges will construe and apply the words. The 
statute should ensure that its terms reflect Parliaments’ intention.   In the circumstances the 
Society considers that new legislation for Scotland should avoid that which the English 
legislation has encountered.   It should offer something different from that available in other 
jurisdictions rather than adopting the wording of the 1996 Act. 
 
While the Society recognises that there are good reasons for limiting the opportunity of 
parties to appeal on a point of law to prevent appeals which are designed just to cause undue 
expense and delay, the Society does not agree that it is the function of any such rule to 
"severely limit the likelihood of any such appeal succeeding''.  The Court should decide if the 
appeal should succeed because that is the true objective of allowing the appeal on errors of 
law. The comment quoted by CIArb may indicate the views of their constituency but 
contradicts the view of the large majority of the Respondents to the consultation who 
supported an appeal on questions or errors of law in an award (question 22 - 14 for/4 
against).  The success of an appeal on an error on point of law should depend on the Court 
deciding whether the arbitrator got the law correct or not.   The Society cannot support a rule 
which 'severely limits the likelihood of any such appeal succeeding'.   
 
In the view of the Society the legislation dealing with appeal on questions or errors of law in 
an award should reflect the view of the vast majority of consultees.   Such a process should 
be available whilst containing appropriate judicial safeguards against appeals which are 
merely designed to cause delay and additional cost.  Rule 67 as currently drafted does not 
meet those requirements and should be redrafted.  Rule 67 in its current form is likely to 
dissuade a substantial number of possible users of arbitration from employing arbitration 
because they want a simpler more effective mechanism where, on the rare occasions it does 
occur, the Arbitrator fails to apply the law correctly.  Those parties who wish to accept an 
Arbitrator's decision whether correct in law or not (rarely the case in practice for commercial 
disputes) merely have to delete Rule 67 which is a default provision. 
 
It is very unlikely that a court will decide the issue of whether or not to allow an appeal to 
proceed without hearing the parties.   This is likely to take as long a period of time as it would 
take the court just to answer the point of law from the arbitration. 
 
The Law Society of Scotland 
June 2009 
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11:00 
On resuming— 

Arbitration (Scotland) Bill:  
Stage 1 

The Convener: I welcome to the committee, 
once again, the Minister for Enterprise, Energy 
and Tourism. I invite him to make some opening 
remarks before we move on to questions. 

The Minister for Enterprise, Energy and 
Tourism (Jim Mather): Thank you, convener. 
Good morning. I am delighted to be here. I am 
grateful for the work that the committee has put 
into its scrutiny of the Arbitration (Scotland) Bill to 
date and the expertise on the matter that has been 
demonstrated. 

I am keen to put my contribution in context. We 
are clear that commerce needs speedy, affordable 
and effective dispute resolution, and arbitration is 
one method of achieving that. The bill provides an 
opportunity to stimulate arbitral activity in 
Scotland. It modernises and codifies the law in a 
structure that makes it accessible to non-lawyers. 
Arbitration is particularly suitable for commercial 
disputes because it is usually confidential and it 
therefore protects commercially sensitive 
information. 

The committee might know that I recently met 
about 30 stakeholders in arbitration in Scotland, 
and I was impressed by their enthusiasm for the 
bill. That session generated about 20 flipchart 
sheets of comment and data, including many 
useful insights, some of which I will try to mention 
today. If the committee has an appetite to see the 
output of that session, I will be happy to submit it 
to the clerk. It was clear from the session that, 
when Scotland develops effective and efficient 
domestic arbitration services, it will also attract the 
interest of parties to international arbitrations. On 
the other hand, if nothing is done, the use of 
arbitration in Scotland will decrease yet further due 
to the difficulties with the current law and the lack 
of a codified, statutory basis. 

It is pretty much impossible accurately to 
quantify the bill’s economic benefits to Scotland, 
partly because arbitration is usually a confidential 
process, as it will continue to be. However, there is 
no doubt that a huge range of commercial 
disputes could be arbitrated, from consumer 
matters to big international contracts. It is believed 
that smaller firms often do not pursue bad debts 
because of the time and expense that are inherent 
in using the courts. A great deal of management 
time is spent on disputes, particularly in smaller 
businesses, and that non-productive activity is of 

no incremental value. Instead, it simply consumes 
resources. 

As disputes are inevitable in business, efficient, 
cost-effective methods of dispute resolution are 
required. Arbitration is one of those, as it can be 
tailored to the circumstances of the dispute. In that 
vital function, it delivers another benefit—that of 
preserving the business relationship between the 
parties. To add to the economic benefit, there is 
potential for tourism. If international arbitration is 
attracted to Scotland, hotels, restaurants, 
transport, retail and so on will benefit. 

How will the bill make arbitration faster and 
cheaper? The existence of a framework for 
conducting arbitrations will mean that parties need 
not always agree the procedure for arbitration 
before it starts, and the limitation of court 
involvement clearly expedites matters. For 
example, if the parties cannot decide on an 
arbitrator, an arbitral appointments referee will be 
the default option before they go to court. An 
arbitrator will always be able to make an initial 
decision about his or her jurisdiction, and strict 
limits are placed on court reviews of arbitration, 
where appropriate. 

The ability to choose an arbitrator who is an 
expert in the field of the dispute means that time 
need not be spent on leading technical evidence, 
which will obviously save time and money. 
Equally, the arbitrator is not tied to rigid court 
structures and can adapt the procedures of the 
arbitration to the circumstances of the specific 
dispute. Parties can, of course, decide on time 
limits for the arbitration, but the bill gives the 
arbitrator the power to set and enforce time limits, 
under rules 27, 30 and 38. In addition, arbitrators, 
for the first time, are placed under a specific, 
mandatory duty to conduct arbitrations without 
unnecessary delay or cost. 

If arbitration is quicker, it is likely to be cheaper. I 
understand that evidence was given last week that 
arbitration could be considerably quicker than 
going to the Court of Session. However, it will 
always be up to arbitration practitioners to sell 
their services in the dispute resolution market by 
emphasising to prospective parties that arbitration 
can be both cost effective and quick. 

In reviewing the current position, I move on to 
comment on why it is proposed to repeal the 
United Nations Commission on International Trade 
Law—or UNCITRAL—model law. The model law 
has not been successful in attracting international 
arbitration to Scotland. The fact that there are 
estimated to have been only about 20 cases in 19 
years is evidence of that. Part of the reason is that 
the Law Reform (Miscellaneous Provisions) 
(Scotland) Act 1990 failed to address several 
faults in Scottish arbitration law. 
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The model law is incomplete and there are some 
important gaps in it. For example, it does not give 
the arbitrator the power to award damages, 
interest or expenses. Jurisdictions that do not 
have the model law are thriving, including London, 
Paris, Geneva, Zurich, Stockholm and New York. 
England’s law reflects model law principles, as 
does the bill. However, it will still be possible for 
parties to adopt the model law in preference to the 
rules in the bill, subject to the important mandatory 
rules that it contains. Section 24 contains a power 
for ministers to amend the bill’s provisions in due 
course in the light of future amendments to the 
model law. 

The overwhelming body of opinion in the 
consultation was that the model law should be 
repealed. Those who favoured that include the 
Chartered Institute of Arbitrators, which represents 
those who conduct international arbitrations all 
over the world, the Royal Institution of Chartered 
Surveyors, and the judges in the commercial court 
of the Court of Session. It is important that 
Scotland has an effective, efficient arbitration 
regime that works domestically, and we hope that 
the international business will follow. 

The Scottish arbitration rules in schedule 1 to 
the bill are intended to lead arbitrators and parties 
through the process of arbitration. The placing of 
the rules in the schedule makes them more 
accessible, particularly to non-lawyers, and does 
not affect their application as binding law. Section 
1 establishes the principle of party autonomy so 
that parties are free to agree how to resolve 
disputes, subject only to the safeguards that are 
necessary in the public interest. For that reason, 
most of the rules are default rules that will apply as 
a matter of law but only if the parties have not 
agreed on something else that is inconsistent or 
contrary. In order to ensure that arbitrations are 
fair and impartial, some rules must be mandatory 
and the parties must be unable to contract out of 
them. In order to preserve the principle of party 
autonomy, however, the number of mandatory 
rules has been kept to a minimum. There is a 
balance to be struck between the fairness and 
impartiality of the process and the principle of 
party autonomy. 

I finish by saying that the group that we had in to 
brainstorm the economic potential was positive 
about the bill. Since then, I received an e-mail 
from a leading arbiter, who made a comment that I 
will share with you: 

“Since I last met you I have been in five countries, and in 
each place I have told them what we are doing here. They 
are just amazed at the elegance and economy of this Bill.” 

I look forward to taking questions and to getting 
some further input that can bolster that elegance 
and economy. 

The Convener: Thank you for those opening 
remarks. I begin by asking you about the 
economic benefits that the Scottish Government 
suggests will come from the bill. Are you in a 
position to quantify those? To date, the committee 
has been unable to establish that. 

Jim Mather: As I said in my opening remarks, it 
is difficult to estimate or put firm numbers on the 
economic benefits. The Chartered Institute of 
Arbitrators has a figure in mind. It believes that 
there is potential for some £15 million of new 
international arbitration business to come to 
Scotland, using a population ratio for what is 
occurring in London and applying a 40 per cent 
discount for Edinburgh and Glasgow rates. 

When we held the session with arbitrators in the 
Parliament, there was a positive mindset about 
what could be achieved. They have an appetite 
not only to achieve that potential but to build 
arbitration into the fabric of the total Scottish legal 
services proposition and attract many more people 
to carry out legal work in Scotland, above and 
beyond arbitration. 

The Convener: I have another general opening 
question. Supplementary evidence from the Law 
Society of Scotland and the Faculty of Advocates 
and some of the other evidence that we have 
received seems to suggest that there are varying 
opinions about the bill—the Chartered Institute of 
Arbitrators is clearly supportive, but others have 
more doubts. Although there is a general belief 
that the law of arbitration needs to be clarified and 
updated, why should the committee support the 
approach that the Government has taken in the 
bill? 

Jim Mather: The compelling reason is that it 
looks as though the bill will make arbitration faster 
and cheaper, which is very much in the interests of 
the wider Scottish economy. I exposed that 
argument to a large group of stakeholders at a 
meeting that was open to anyone to attend. Once 
they were in the room together, the atmosphere 
became very positive. I do not know how many 
people in that room were from the Faculty of 
Advocates or the Law Society—perhaps my 
officials can tell me—but there was genuinely 
positive feeling in that session about what could 
be achieved. Lots of ideas were proposed and 
there was genuine enthusiasm for the legislation. 
The e-mail that I received from a senior player on 
the arbitration scene shows that there is a real 
appetite to make the most of the bill. 

The Convener: My colleagues will ask more 
detailed questions in a moment; I have another 
general point. Numerous comments have been 
made about the quality of the drafting of the bill. 
Have you any comments about that? Do you 
envisage amendments being made at stage 2 to 
address some of those drafting issues? 
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Jim Mather: I am aware of a number of 
technical issues from various sources and I look 
forward to their being managed through interaction 
between officials and those sources and the 
operation of stage 2. We will do everything that we 
can to make the bill even better. I gave you a 
quotation about the “elegance and economy” of 
the bill, and I am keen for that perception to 
continue and to be bolstered by any other steps 
that we can take to make it more and more true. 

Hamish Goodall (Scottish Government 
Constitution, Law and Courts Directorate): I 
add that the Faculty of Advocates and the Law 
Society are both generally in favour of the general 
principles of the bill. They might have concerns 
about its detailed drafting, but we think that those 
concerns can be addressed at stage 2. We are 
grateful to them for raising those matters at this 
early stage. 

The Convener: Thank you.  

The Law Society commented in its evidence that 
it does not consider that the case for repeal of the 
model law has been made. That seems to be a 
fundamental point of disagreement with the 
approach in the bill. Will you comment in more 
detail on why you chose to repeal the model law? 

Jim Mather: I note what the Law Society says, 
but the pretty widespread view seems to be that 
the model law has been a relative failure in 
Scotland since 1990, with an estimate of only 10 
to 15-plus cases in that period. The view is widely 
held that the model law is incomplete and that 
there are many crucial gaps in it. There is also a 
view that it is wrong in principle to expect the 
parties involved, by their own efforts, to cover 
deficiencies in the law. We have to look to what is 
happening commercially in non-model law 
jurisdictions such as London, Paris, Stockholm, 
Geneva and New York, which are thriving and 
doing much more international arbitration 
business. 

Lewis Macdonald: If it is indeed your view that 
the model law has been a failure, why then 
endorse its principles and incorporate them at the 
heart of the bill? 

Jim Mather: It comes down to two small 
words—”or” and “and”. We can take the either/or 
approach or the “and” approach and create an 
option in the bill to give people flexibility so that 
they can choose to use the model law. Whichever 
option is chosen will make Scotland a more 
attractive place in which to carry out arbitration. 

Lewis Macdonald: The point that has been 
made by those who criticise the proposed repeal 
of the model law is that the reasons underpinning 
Scotland’s failure to thrive as a centre for 
international arbitration are nothing to do with the 
model law, but are to do with the fact that there 

has been no significant effort to market Scotland 
for the purpose of arbitration. For example, there 
is no centre for international arbitration. The 
arbitration provisions in Scotland have grown up 
over the centuries, and the domestic arbitration 
system therefore requires to be updated before 
international business can be attracted. Do you 
accept that the places that you cited a moment 
ago as successes were successes irrespective of 
whether the model law was in place elsewhere in 
the world? 

11:15 
Jim Mather: I accept that we are dealing with 

complexity—there are lots of factors at work in an 
issue as complex as this. The message that we 
got from our dealings with stakeholders and allies 
in arbitration was that the bill would put Scotland 
back on the map, widen the options, increase 
awareness of Scotland as a centre for arbitration 
and increase Scotland’s suitability as an area for 
arbitration. Essentially, it would make us more 
competitive, rather than less. Having both 
approaches seems to be a better blend.  

Lewis Macdonald: One of the arguments that 
we heard last week in favour of repeal was that 
retaining the model law alongside a modernised 
Scottish arbitration provision would be liable to 
challenge on grounds of discrimination under 
European Union law. Does the Scottish 
Government have a view on that? Is there an 
element of truth there? 

Jim Mather: The feeling that I get from talking to 
my colleagues is that retaining the two approaches 
would give us more robustness vis-à-vis European 
law. I ask Graham Fisher to say something about 
that.  

Graham Fisher (Scottish Government Legal 
Directorate): When we gave evidence on the 
submission from the judges in the commercial 
court, we pointed out that, in particular areas, the 
Arbitration Act 1996, which applies in the rest of 
the United Kingdom, does not conflict with the 
principles of the model law. There are gaps in 
relation to damages, interest and so on, which 
apply over and above the principles of the model 
law—gaps that, for the rest of the UK, are fixed by 
the 1996 act. The question therefore remains 
whether that provides a modern and robust 
arbitration regime that is effective across the 
board.  

There are various points of detail in any 
arbitration regime in relation to which European 
Community issues of discrimination can be 
considered. In particular, case law from the 
English courts has confirmed that EC 
discrimination issues could arise in relation to 
particular aspects of arbitration, particularly the 
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sisting provision, which has been raised by some 
of the expert consultees on the bill. 
Fundamentally, whether such issues arise 
depends on the detailed justification for making for 
foreign parties any element of the arbitration 
regime different from what it is for domestic 
parties. The bill makes a distinction between the 
different regimes that apply to domestic and 
foreign parties.  

To my knowledge, there has never been a 
challenge to the regime in Scotland, in which the 
provisions that apply to domestic arbitration are 
different from those that apply to international 
arbitration. To that extent, there is no overriding 
concern about EC law. However, there have been 
cases in which difficulties with EC law have arisen 
in relation to particular aspects of arbitration 
procedure. The UK Government has acted in the 
past not to bring into force discriminatory 
provisions in the 1996 act, when it felt that they 
have been a problem. That is one concern, among 
many others, that gave rise to the decision to have 
one consistent regime that applies to domestic 
and international arbitration. 

Lewis Macdonald: In effect, that bars access to 
the model law for international parties. 

Graham Fisher: It may do. When we appeared 
before the committee two weeks ago, the Law 
Society changed its position on the day, and it has 
changed its position again. We are considering the 
society’s further clarification, which we received 
only yesterday, that it is particularly concerned 
about the mandatory rules in the bill. That 
clarification is new. We are happy to reconsider 
those aspects and to see whether provision on the 
individual detailed rules of the regime could be 
made in relation to the model law. 

Lewis Macdonald: The point is important. I 
understand that the Law Society originally 
opposed the repeal of the model law but that, as 
you say, it indicated two weeks ago that it would 
not be so opposed if access to the model law 
remained. The society now makes the case that 
some of the mandatory provisions in the bill will 
prevent access to the model law. Are you saying 
that you are not yet clear about whether that is the 
case? 

Graham Fisher: As the policy memorandum 
says, the mandatory rules in the bill will take 
precedence over the equivalent rules in the model 
law. We have always been clear about that. This is 
the first time that the Law Society has said that its 
particular concern is the mandatory rules. We are 
happy to consider those rules against the 
mandatory provisions of the model law. 

Gavin Brown: The purposes behind the bill are 
sound and reasonable and its principles have 
broad support. If nothing else, it is positive to 

codify the law in one place and sharpen it, 
perhaps while learning some lessons from the 
1996 act south of the border. 

However, if arbitration is to have a successful 
future in Scotland, it must be faster and cheaper—
those two features are of course related. The 
primary reason why arbitration has practically 
fallen off the edge of a cliff—the number of 
commercial arbitrations a year is down to 50—is 
because in many cases it is just as slow as or 
slower than going to the Court of Session. 

What provisions in the bill will genuinely make 
arbitration faster? In the sessions that you have 
had, has something else been proposed that might 
be considered? Has the Government analysed the 
reasons for delays in arbitrations and the points in 
the procedure at which delays occur? Have we 
taken steps at all those points to speed up the 
procedure? 

Jim Mather: A huge amount of attention has 
been paid to the subject. A founding principle of 
the bill is that arbitration should 
“resolve disputes … without unnecessary delay or 
expense”. 

Rule 23 places a mandatory duty on arbiters to 
“conduct the arbitration … without unnecessary delay, and 
… without incurring unnecessary expense.” 

The creation of arbitral appointments referees will 
mean that parties can avoid the need to go to the 
courts, although limited recourse to the courts will 
be available. Rules will impose a mandatory duty 
to get on with it. The bill repeals the stated case 
procedure—the former Lord President, Lord Hope, 
supports that repeal. 

The bill contains a good array of provisions to 
achieve the intended end. That was accepted by 
the group that we brought together. When we 
asked the group how clients would define the 
arbitration service that they needed, cost and 
convenience arguments were to the fore. We were 
told that clients wanted a convenient place for 
hearings, cost and time effectiveness, a one-stop 
shop, no risk of appeals, privacy of proceedings, 
confidentiality, robust safeguards and good 
processes. 

Gavin Brown: I will not press the point, but I 
make a plea to the Government to continue to visit 
the issue all the way to stage 3. If the rules make 
arbitration faster, they will be fantastic; if they do 
not make arbitration significantly faster, I question 
how big an impact they will have in practice. 

I move on to consumer arbitrations. I think that 
there are about 50 commercial arbitrations a year 
in Scotland and an estimated 200 or so consumer 
arbitrations a year. I asked the officials two weeks 
ago what analysis had been done to consider the 
effect of the bill on consumer arbitrations. I asked 
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because the bill seems very much geared towards 
commercial arbitrations. The Scottish Government 
has helpfully outlined about 20 or 30 schemes of 
which it is aware—there is a whole host of them—
and I am concerned about the bill’s effect on those 
schemes, which currently function reasonably 
successfully, I presume. Imposing 25 mandatory 
rules might present a danger to those small-scale 
consumer schemes. Are you overcomplicating 
matters for those schemes? 

Jim Mather: We certainly hope not to 
overcomplicate things. We seek to create much 
more use of arbitration. We recognise that 
consumer protection is reserved to Westminster, 
but we think that there is some scope for us to do 
more here. I made some notes about this point, 
having anticipated your question, and I ask 
Graham Fisher to fill the gap while I find them. 

Graham Fisher: I can address the matter in 
part. Gavin Brown raised the issue two weeks ago. 
As he says, there is a question about the 
mandatory rules to be applied in future to 
consumer arbitrations, as well as to other kinds of 
arbitration.  

There is a separate question about the 
commencement of the provisions of the bill and 
whether they will apply to existing contracts. That 
has a clear implication for the question that Gavin 
Brown has asked. Will consumer arbitrations, like 
other arbitrations, become complicated by the 
mandatory rules? The rules are intended to cover 
the essential elements of an arbitration regime. In 
many cases, they will replace the present 
common-law provisions—they will be mandatory 
as a result of the application of the law. Something 
like stated-case procedure will apply, and it will 
give parties certain rights to take cases to court, 
whether they like it or not. A lot of the mandatory 
rules in the bill, which provide for appeals and so 
on, are there to ensure the fairness of the 
procedure. Generally, we have tried to keep the 
mandatory rules to a minimum, in line with the 
principle of party autonomy. 

That represents the starting point when it comes 
to the mandatory rules in the bill—they largely 
replace what is in the common law. They are not 
intended to alter radically or complicate 
arbitrations—particularly consumer arbitrations. As 
the minister said, we hope that they will not have 
that effect. 

Gavin Brown: I will come back to that later. 
Again, I will not dwell on the matter today. I am not 
trying to throw up issues just to look clever, but I 
genuinely think that the Government has a blind 
spot on the issue. I cannot see from the list of 
consultees that you have consulted the relevant 
consumer groups. I say that because we have 
received written evidence from the Advisory, 
Conciliation and Arbitration Service, from the 

motor trade and from one other group in which 
they basically say that they do not have much to 
say about the bill because it will not apply to them. 
As I understand matters, that is simply wrong—the 
bill will apply to every arbitration. My concern is 
that the consumer groups that run arbitration 
schemes have not been involved in the process, 
and those that have been think that the bill does 
not apply to them. There might therefore be some 
unintended consequences. 

Graham Fisher: The point about ACAS relates 
to a question that Lewis Macdonald raised with us 
on 20 May. ACAS arbitration will not be affected 
by the bill. That might not be clear in the bill, but it 
will certainly be clarified in the detailed 
consequential provisions that will accompany it. 
ACAS arbitration, as a particular example of 
statutory arbitration, will not necessarily be 
covered in the same way. On the other examples 
that were mentioned, perhaps Hamish Goodall 
can say something about the consultation on the 
bill. 

11:30 
Hamish Goodall: The bill will apply to the motor 

manufacturers society—sorry, what was the name 
of the organisation? 

Gavin Brown: The organisation from which we 
received evidence was the Society of Motor 
Manufacturers and Traders Ltd. 

Hamish Goodall: I do not have that 
organisation’s response to hand, but I am not clear 
why it thinks that the bill will not apply to the motor 
trade. 

Gavin Brown: Bear with me a second while I 
find the written submission so that I can read it 
out. 

I am sorry, but I cannot find the submission just 
now. Perhaps I can come back to it. 

My request, I suppose, is that the Government 
contact the organisations that it believes currently 
run consumer arbitration schemes—some 30, I 
think, are mentioned in the policy memorandum. 
The Government has suggested that it will advise 
those organisations about the legislation before it 
comes into force, but, given the possibility of 
unintended consequences—the bill might 
overcomplicate matters for schemes that run 
perfectly well at the moment—will the Government 
write directly to all those organisations to ask them 
whether they foresee any potential problems with 
the proposals? 

Jim Mather: You make a good point. Most of 
the schemes are run for those organisations by 
the Chartered Institute of Arbitrators. 
Nevertheless, perhaps the question flags up the 
opportunity that we could take to meet those 
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organisations, just as we met the more 
mainstream, higher-profile arbiters about six 
weeks ago. Essentially, we could go through a 
repeat of that process by arranging a session that 
allows us not only to brief them but to listen to their 
views. 

Gavin Brown: That is what I was pressing for. 

Another possible blind spot for the Government 
became evident during our evidence session last 
week with the Faculty of Advocates and the Law 
Society. Naturally, given that the Minister for 
Enterprise, Energy and Tourism is the member in 
charge of the bill, the big focus seems to have 
been on the potential economic impacts that the 
broad principles in the bill might help to produce. 
However, towards the end of last week’s evidence 
session when we started to focus on the 
provisions in the bill, the Faculty of Advocates and 
the Law Society flagged up quite a number of 
unintended consequences that might flow from the 
application of those provisions. 

Let me pick out just one. Garry Borland, an 
advocate who is expert in construction arbitrations, 
pointed out that rule 45 will in effect give 
arbitrators a power similar to that of interim 
interdict to prevent an action from taking place. 
Breaching an interim interdict that has been 
granted by a court is a criminal offence, for which 
severe criminal penalties can apply, but the bill 
makes no provision on what will happen if 
someone breaks what is in effect an arbitrator’s 
interim interdict. We ran out of time last week, so 
the Faculty of Advocates has submitted further 
evidence on the issue. Just as the minister has 
met economic interests—and just as he has 
promised today to meet consumer groups—will he 
commit to get together with legal experts to ensure 
that all the provisions are watertight? We need to 
ensure that the bill does not contain provisions 
that will come back to haunt both the Government 
and the Parliament. 

Jim Mather: That is a very sound proposition, 
which we would be naive not to take up—in other 
words, we will take it up. Getting everyone in the 
same room to discuss, debate and correct all the 
ideas, issues and potential unintended 
consequences would seem to me to be a sound 
way to proceed. I have no problem with that at all. 

Gavin Brown: Thanks to my friend Nigel Don, I 
have managed to find the bit that I was looking 
for—although it might not be quite as relevant, in 
the light of your promise. 

In its submission to the committee, which you 
might not have had a chance to see, Consumer 
Focus Scotland said, at paragraph 8: 

“We understand that the Bill does not expressly 
encompass consumer arbitration schemes”. 

If a group such as Consumer Focus Scotland is 
saying that, there is perhaps some confusion out 
there. 

Jim Mather: The reserved nature of consumer 
protection militates against that. We will invite 
Consumer Focus Scotland and bodies from the 
motor trade and elsewhere to have that debate 
with us. There is always the possibility of making 
an order under section 104 of the Scotland Act 
1998, through which measures could be added to 
the bill once it is enacted. That is an option that we 
could employ. 

Gavin Brown: I accept that you will discuss 
specific provisions with the legal experts, which is 
helpful, but I have a question about the rule that 
gives the arbiter the power to award damages. 
That represents a step change, which is welcome 
from a commercial point of view. As I understand 
it, that is currently a default rule. Some 
organisations felt that it ought to be a mandatory 
rule because of the different bargaining powers 
that various parties will have. Construction 
contracts are a big focus of arbitrations. An 
employer might put out to tender work that five 
contractors all want—I would imagine that that is 
likely now more than ever. The employer is in a 
position to say, “By the way, we will not apply that 
default rule. There is no way that we will allow an 
arbiter to award damages.” Has the Government 
had a chance to consider arguments that have 
been made in that regard? 

Jim Mather: We have, but I think that the view 
is that the parties might not wish the option of 
making an award of damages to be open to an 
arbiter; they might, for example, only want a legal 
position to be stated. The Arbitration Act 1996 
contains an equivalent, default position. If the 
dispute parties are unlikely to agree on the detail 
of an arbitral process, sensible powers should be 
provided for arbitration by default. 

We are willing to debate the issue and to try to 
get people to consider it objectively because our 
aim is to achieve buy-in. That is why we ran the 
session that we ran six weeks ago, and it is why 
we will run follow-up sessions. 

Gavin Brown: So the Government is still open 
to persuasion on that argument. 

Jim Mather: No, we believe that what we have 
proposed is the right way to go, but we want the 
issue to be debated and we want people to 
understand the logic behind our position. 

Gavin Brown: Rule 46 will give the arbiter the 
power to award interest from the date on which the 
sum was due rather than the date on which the 
decision is made. That is another step change. 
Various groups have argued that application of 
that rule ought to be mandatory rather than the 
default position, again because of the existence of 
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differing bargaining powers. Has the Government 
rethought that issue? 

Jim Mather: No. Parties may decide for their 
own reasons that the arbiter should not have the 
power to award interest at all, that he should be 
able only to award a certain fixed rate of interest or 
that he should be able only to award simple as 
opposed to compound interest. The provision in 
the bill is equivalent to a provision in the 
Arbitration Act 1996 that seems to have bedded 
down well, so it looks as though it is suitable for 
Scotland. Not many voices have been raised on 
the issue; in fact, no voices were raised on rule 45 
or rule 46 at the session that we ran six weeks 
ago. 

Gavin Brown: I was not there, so I would not 
know, but several submissions to us were explicit 
about rules 45 and 46. 

Jim Mather: From what category of organisation 
did those submissions come, in the main? 

Gavin Brown: From memory, they were from 
the Law Society and the Court of Session judges. 
Last week, we received oral evidence on the 
subject from the Faculty of Advocates, which has 
now provided a written submission. 

The issue has been raised whether the bill could 
or should have retroactive effect on pre-existing 
contracts when the parties have not gone to 
arbitration but have a pre-existing contract and 
have agreed to go to arbitration under whatever 
rules they have agreed. As it stands, it appears 
that the bill would have retroactive effect. Has the 
Government considered submissions made by 
parties warning against that? 

Jim Mather: The concern is that, if we did not 
go down that path, the parties would not benefit 
from the new law. There would be two laws in 
place, and that would be confusing. That is why 
we are going down the path that we have 
advocated. 

Gavin Brown: The Housing Grants, 
Construction and Regeneration Act 1996 
introduced adjudication as a means of resolving 
disputes. That act made it quite explicit that the 
scheme applied only to contracts that were 
entered into after 1 May 1998. The view was taken 
at that time that it was important to make that 
explicit. You will be aware that it is a principle of 
Scots law and many other laws that retroactive 
effect should generally be avoided. Of course, 
there are exceptions, but it is broadly accepted as 
a legal principle that retroactive effect should be 
avoided unless there are good reasons not to do 
so. 

Jim Mather: The general principle is that the bill 
is looking forward more than trying to be 

retrospective or to do anything retroactive. I invite 
my legal adviser to comment on that. 

Graham Fisher: Retrospective provisions are to 
be avoided. I do not know whether the provision in 
the bill, if it applied in that way, would be strictly 
retrospective but it would certainly bite on existing 
contracts if that approach were adopted. As I 
mentioned before, provision can be made in 
commencement orders or in the bill itself, as was 
the case in the consultation print, for the 
commencement of the bill. There are two methods 
of commencement—the adjudication-type method, 
which Gavin Brown mentioned, and the method 
that was chosen to commence the Arbitration Act 
1996. The latter applies across all cases and is 
used, for instance, in relation to court rules. It is 
often used when procedural changes are made, 
although I appreciate the fact that the bill is a 
different animal. 

We appreciate and take seriously the concerns 
that the Law Society has raised about the effect on 
parties with existing contracts. However, for the 
reasons that the minister has outlined, at present 
we are inclined to apply the provisions on an on-
going basis across the board. 

Gavin Brown: I have one final question. Rules 
50 and 51 relate respectively to provisional awards 
and part awards. As printed in the bill, rule 50 is 
mandatory and rule 51 is default. Strong 
representations were made last week, including by 
the Chartered Institute of Arbitrators, that the 
designation of those rules was the wrong way 
round. It was claimed that that is a typo in the bill. 

Hamish Goodall: No, it is definitely not a typo: 
the designation is intended to be that way round. It 
is something that we could discuss further. 

Rule 50 is intended to be a mandatory rule 
because, in a situation in which a small company 
pursued a debt against a larger company, rule 50 
would allow the arbitrator to make a provisional 
award to the smaller company that might prevent it 
from going into insolvency. If rule 50 were not 
mandatory, the larger company might seek to get 
the smaller company to agree that that rule would 
not apply. 

As we said earlier, there is a balance to be 
struck in some cases as to whether rules should 
be mandatory or default. The designation of rule 
51 is perhaps something to which we could return. 

Gavin Brown: I was just keen to establish 
whether that was a mistake. 

Hamish Goodall: No, it is not a mistake; it is 
meant to be that way. 
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11:45 
Gavin Brown: As you outlined, there is genuine 

concern about the dealings between larger and 
smaller companies. My final comment to Mr 
Goodall is that the same concerns that you have 
raised may also apply to rules 45 and 46—unfair 
bargaining positions are involved. I ask the 
Government to reflect on that. 

Jim Mather: We will reflect on what you have 
said; such suggestions are the stuff of this 
exchange. If we can get the Faculty of Advocates, 
the Law Society, the Chartered Institute of 
Arbitrators and others together in the room—
perhaps with committee members—it would make 
a useful, interactive session. 

Gavin Brown: I would be happy to be there, if 
such a meeting were to go ahead. 

The Convener: I am very pleased that Gavin 
Brown volunteered for that task. 

Rob Gibson: I have a small point of clarification. 
In evidence, the Faculty of Advocates questioned 
the intention of section 22(2)(b). Is it the case that 
only members of the Chartered Institute of 
Arbitrators can be an arbitrator? If so, would that 
not set up a closed shop? 

Jim Mather: That is certainly not the intention. I 
will ask my colleagues to give you the fine print on 
that. 

Hamish Goodall: I do not think that there is 
anything in the bill that requires an arbitral 
appointments referee to appoint from within his or 
her profession. The point made by the Faculty of 
Advocates is that, at present, the dean can 
appoint a solicitor rather than an advocate as an 
arbitrator. Nothing in the bill would stop that. 

Lewis Macdonald: Minister, I return to what you 
said in response to a question from Gavin Brown 
on consumer organisations. As Mr Fisher said, I 
have raised the matter on previous occasions, and 
I remain concerned on the subject. On the one 
hand, I am pleased that you agreed to Gavin 
Brown’s suggestion about meeting the 
organisations. On the other hand, I am slightly 
surprised that you have not done that thus far—or 
it appears that you have not done so. 

I am also very concerned about your reference 
to section 104 of the Scotland Act 1998, which 
allows an act to be amended once it is enacted. It 
seems unusual for that sort of reference to be 
made at stage 1. Clearly, if adjustments have to 
be made to the bill, we expect that to happen at 
stage 2 or stage 3. 

Jim Mather: Two points are involved. First, the 
organisations were invited to the event that we 
held. We will now reiterate the event and make it 
more specific in the hope that they will turn up. We 

will also utilise the fact that two members raised 
the matter at committee as a further compelling 
reason for them to attend. 

Secondly, the consumer element is important in 
going forward. Essentially, the domestic situation 
creates the robustness that gives us the basis on 
which to move on to international fields. That is 
where the real commercial value for the 
professions lies. We are therefore keen to ensure 
that everything is done to make the bill as 
complete and useful as possible.  

Lewis Macdonald: The domestic side is clearly 
important to consumer interests. We need to be 
clear about that. Why did you refer to section 104 
of the Scotland Act 1998? Why talk of adding to 
the bill when we are still at a very early stage in 
the process?  

Jim Mather: Basically, we are talking about a 
reserved matter. I may have more of a focus on 
reserved matters than others have. 

Hamish Goodall: The provisions that relate to 
consumer matters are in the Arbitration Act 1996. 
If we were to suggest to our colleagues at 
Westminster that it would help if all the law for 
Scotland in this respect was put in one place, they 
would have to agree to a section 104 order to 
effect that. 

Lewis Macdonald: So the provisions will have a 
retrospective effect on the Arbitration Act 1996. 

I turn to the submission from the Society of 
Motor Manufacturers and Traders in which it 
appears to imply that current arbitrations in 
Scotland are conducted in line with the legislation 
that applies elsewhere in the United Kingdom. Is 
that correct? 

Hamish Goodall: Yes, it is. 

Lewis Macdonald: I assume therefore that we 
are talking about a change—a significant 
change—in the framework within which those 
arbitrations will go forward. Have I understood 
correctly the implications of what you are 
proposing? 

Jim Mather: Yes, indeed. That is why we invited 
the organisations in the first instance and why we 
are happy to accede to a subsequent meeting. 

Lewis Macdonald: That was so that they could 
clearly understand the basis on which they would 
go forward. 

Jim Mather: Yes, and so that they could get 
excited about the commercial implications for their 
organisations and members. Having a better 
accord with customers over the long term and a 
better appreciation of the process that is in place 
is genuinely good for business. 
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Lewis Macdonald: That would clearly be a 
good thing. Of course, they might regard it as 
potentially complicating if a single organisation 
operates according to two different arbitration 
regimes. Is there a risk involved in that from the 
point of view of the consumer? 

Jim Mather: We intend to address that risk 
head-on. 

Nigel Don: Thank you for accommodating my 
schedule, convener. Good morning, minister—I 
have just a couple of thoughts. Some of my 
comments were taken up by other members, for 
which I am grateful. I will just reiterate my thoughts 
on bargaining strength, particularly in the context 
of the construction industry. You and I have met 
recently in other contexts on that issue. One of the 
things that comes across to us when we talk to 
people in the industry—rather than the lawyers—is 
the extreme inequity of the bargaining power going 
down the chain of contractors. We really do have 
to talk to the people at the bottom of that chain 
about what should be in arbitration, if they are ever 
to be able to use it. I know that they are not the 
only creatures on that particular planet, but I think 
that they are a significant part of it. 

I would also like to return to sections 85 to 87 of 
the 1996 act, which are not being re-enacted in 
the bill. I just want to plead that they should be. 
The student in me reflects on the days when you 
just could not find the law because it was 
scattered around. Simply not to replay those three 
sections in the bill—if that can legally be done—
seems to me to be an omission. 

Jim Mather: I will take the inequity issue first. 
One of the benefits that I anticipate accruing from 
the meeting that we have committed to with the 
industry groups is that we will debate inequity 
openly. Our experience is that, when we start to 
debate them openly, positions of inequity tend to 
evaporate in as much as altruism—or maybe the 
need for altruism—is more prevalent when people 
are having an open debate. I will really welcome 
that opportunity and we will see how that goes 
forward. I ask my colleagues to address the issue 
of the missing sections 85 to 87. 

Graham Fisher: I am happy to do that again. As 
we mentioned before, I think we agree that it 
makes perfect sense to include those sections in 
the bill. I would certainly rather read in one place 
all the Scots law on arbitration than just read the 
bits in the Scotland Act 1998. There is a limited 
power in schedule 4 of the 1998 act to restate 
reserved law, but the provisions also have to be 
for a devolved purpose. The concern here is that 
they would not be. If it were within our powers, we 
would be happy to do what Mr Don seeks. 
Unfortunately, the only way to do it might be, as 
we said, to use a section 104 order under the 
1998 act, if Westminster was agreeable to putting 

the provisions into the bill thereafter, so that they 
would show up in the one place if the bill were 
enacted. 

The Convener: Has an approach been made to 
Westminster or the UK Government to see 
whether they would be willing to accommodate 
those sections being incorporated in the Scottish 
bill? 

Graham Fisher: Yes. We have certainly been in 
touch with them, but I do not think that we have 
had a definite answer yet. 

The Convener: It would be useful if we could 
find out before stage 2 whether such an answer 
has been forthcoming. Are there any other 
questions? 

Christopher Harvie: I have just a brief point, 
which repeats something that I asked in a previous 
meeting. It seems that certain recent 
developments in energy and transport, notably in 
pipelines and railway lines, will give room for 
considerable successions of arbitration cases 
between the providers of those services and their 
users, particularly under new European 
regulations that make possible the use of railway 
lines by multiple contractors. 

Scotland is well placed, because of our 
experience of energy production from North Sea 
oil, which is leading towards renewables 
developments, and because of the siting here of 
two big multinational transportation concerns—
Stagecoach and FirstGroup—to use the legislation 
to establish a particular expertise in those areas. 

Jim Mather: That is a good point. We should 
take advantage of any opportunity to use the fabric 
and infrastructure of Scotland. We should also 
take any opportunity to bring people together to 
see what else evolves out of the mix. That is what 
I have been trying to do in the past two years. I 
sense the opportunity and the advantages, so I 
shall take that further. 

The Convener: In the supplementary evidence 
from the Law Society, and in recent evidence from 
the Faculty of Advocates, considerable concerns 
were expressed about rule 67, which relates to 
appeals to the court. Has the Government had 
time to reflect on those comments and, if so, do 
you have anything to say on that? 

Jim Mather: There is a determination to reflect 
on all the comments and factor them in to our 
future thinking. I ask Graham Fisher to give us the 
detail. 

Graham Fisher: We have had some time to 
reflect on that evidence, although not much, given 
that we received the Law Society’s supplementary 
submission only yesterday. It makes a detailed 
argument about when a point of law can be raised 
in relation to an appeal on a point of law. As a 
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response to the consultation on the draft bill, we 
changed the provision on the detail on whether an 
appeal can be made on a pure point of law. 
Internationally, many arbitral jurisdictions do not 
have any appeals on point of law at all. England is 
particularly anomalous in that context. I am afraid 
that I do not recall whether that point was made to 
the committee last week. 

Rule 67 is a default rule, which the parties can 
opt out of, and so can choose to deny themselves 
recourse to the courts in that context. We are 
happy to consider further the technical point on the 
scope of rule 67. However, on reading the Law 
Society’s submission, we were not, at first blush, 
entirely sure of the reasoning. The Law Society 
seems to say that there is doubt over whether an 
arbitrator will, as a result of the restriction in the 
appeal process, be able to take a view on a point 
of law in the first instance. To an extent, the 
reasoning seems to be the tail wagging the dog. 
The intention is certainly that the arbitrator will, in 
arbitration, be able to take a view on a pure point 
of law. We are happy to consider that matter 
further. One indication that the bill will allow a 
decision on a point of law is in rule 44. 

The Law Society takes objection to the 
terminology in the submission from the Chartered 
Institute of Arbitrators, which states that the rule 
“severely limits the likelihood of any such appeal 
succeeding.” 

I am not sure that we would necessarily adopt the 
chartered institute’s terminology, but it is important 
for the expedition of the arbitral process under the 
bill that there are limits on appeals. We have 
talked about the importance of speeding up the 
process wherever possible. 

The Convener: The concern of the Faculty of 
Advocates is that the procedure that is set out in 
rule 67 does not accord with normal practice in 
Scottish law, and that some of the provisions in 
the bill more generally seem to have been lifted 
from English legislation and put into the Scottish 
bill in a way that does not necessarily reflect 
terminology and practice in Scots law. Will you 
consider that between now and stage 2, 
particularly in relation to rule 67? 

Graham Fisher: The Faculty of Advocates did 
not respond to our consultation, so we welcome its 
views on the technical aspects of the bill now. We 
are happy to consider that issue. 

There was a deliberate decision to import 
restricted appeal on point of law from England. 
The faculty seems to be hoping for a wider appeal 
on point of law, which it says would be in line with 
what is currently in place in the law of Scotland. 
However, the bill is trying to expedite the arbitral 
process for users. 

12:00 
The Convener: We received written and oral 

submissions on rule 25, on confidentiality, in which 
concern was expressed that if a case appears in 
the courts, rule 25 will restrict current practice, 
which is that court proceedings should be open 
and public. Again, there seems to be a 
contradiction between what is proposed and 
normal practice. Indeed, there is concern that the 
approach might be contrary to the European 
convention on human rights, in that it might restrict 
the freedom of the press and the public’s right to 
information about what is happening in the courts. 

Graham Fisher: We read the comments of the 
Faculty of Advocates on rule 25. The intention 
behind the restrictions is that the identities of 
parties should not be revealed when a matter goes 
to court and is reported. The approach would not 
prevent more general publicity on the process. In 
that sense, the provision is—we hope—narrow. 
We will consider the faculty’s points in more detail. 

The judges of the commercial court made a 
valuable point about the provision, which we 
intend to fix. There is a wide range of exemptions, 
which will allow, for example, the release of 
information about court proceedings, if that is in 
the public interest. 

Hamish Goodall: The point about the rule on 
anonymity in legal proceedings is that if the parties 
have agreed to go to arbitration and have agreed 
that the process will be confidential, it would be 
unfortunate if the process were to be disclosed 
and publicised simply because one party wanted 
to appeal on some ground or other. The approach 
is simply intended to preserve confidentiality in the 
process. 

The Convener: We will reflect on your 
comments. 

We discussed time limits at last week’s meeting, 
and there was no unanimity among our witnesses 
on the matter. Does the Government think that 
there is merit in considering compulsory time limits 
in arbitration procedures? 

Jim Mather: The timeframe will vary from 
arbitration to arbitration. Some matters will take 
longer to resolve than others. The key point is that 
few consultees argued in favour of time limits. At 
the stakeholder session a few weeks ago, only 
one member of the panel argued for time limits. 

Time limits might present as many problems as 
they would solve. We want matters to be resolved 
speedily and cheaply, but it is equally important 
that complex disputes be resolved justly and fairly. 
We are looking to the profession to build a 
reputation, in different spheres of arbitration, for 
being speedy and affordable and for resolving 
disputes within a decent timeframe. We need to 
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give the profession the freedom to do that, in a 
context in which it is competing with other 
jurisdictions for arbitration business. 

The Convener: My final question relates to 
points that have been made in evidence to the 
committee. The bill appears to give powers to 
arbitrators—such as decrees of reduction, and 
orders for specific implement ad interim—that 
sheriffs cannot grant and which are currently 
exclusively within the province of judges in the 
Court of Session. What is the reason for giving 
those powers to arbitrators? 

Jim Mather: It is to do with effectiveness. I will 
invite Hamish Goodall to comment. 

Hamish Goodall: When parties agree to go to 
arbitration, in effect they agree to go to a private 
judge rather than to the public courts. Usually, 
they will want their private judge to have the same 
powers as judges in the public courts. In other 
jurisdictions, it is quite common for arbitrators to 
be given such powers. In fact, I understand that 
there may be some authority to suggest that in 
Scotland that is possible under the common law. 
We therefore do not think that arbitrators are being 
given an exceptional power—provided that the 
parties are happy to go along with it. It is, of 
course, a default rule. 

Graham Fisher: I would add that there are 
protections for interested third parties, for whom 
concerns would arise if they were affected by what 
is, in essence, a private dispute-resolution 
mechanism between two or more parties. 

Gavin Brown mentioned interim interdict. 
Nothing in the bill would create a criminal sanction 
on the back of an interim interdict. An equivalent 
power exists in England and Wales in relation to 
injunction. The interpretation there is that the 
arbitrator cannot create a criminal sanction on the 
parties. 

If there are concerns, we would be happy to 
reconsider the drafting of the bill to see whether 
that point can be made clearer. 

Stuart McMillan: I want to go back to rule 25 on 
confidentiality and to suggestions that have been 
made in relation to European Union law. I assume 
that anyone involved in arbitration would also 
argue commercial confidentiality, since aspects of 
their contracts may well be discussed. 

Jim Mather: That is a very good point. 
Research that was done in 2006 by Queen Mary, 
University of London suggests that, although 
enforceability is clearly the most important factor 
that leads parties to arbitrate rather than litigate, 
the second most important factor is confidentiality, 
which is way up there. It featured heavily in the 
session that we held with stakeholders six weeks 
ago: it came up early in our conversations and, as 

we went on, people drilled down and identified it 
as a key element. If it can be made synonymous 
with arbitration in Scotland, that will be a key 
selling point for the professions. 

The Convener: I have just had a chance to 
check the wording of the bill in relation to the point 
that Rob Gibson made on section 22. The Faculty 
of Advocates expressed concern in relation to 
section 22(2)(b), which says that arbitral 
appointments referees have to show that they 
“are able to provide training, and to operate disciplinary 
procedures, designed to ensure that arbitrators conduct 
themselves appropriately.” 

The concern was that an arbitrator from the 
Chartered Institute of Arbitrators would not be in a 
position to provide the training or to operate 
disciplinary proceedings against a solicitor who is 
not a member of the institute. That is where the 
issue of a closed shop might arise. You might 
want to reflect on that and come back to the 
committee in writing. 

Hamish Goodall: The arbitral appointments 
referee will be a body rather than an individual. 
The Chartered Institute of Arbitrators, the Royal 
Institution of Chartered Surveyors, the Faculty of 
Advocates, the Law Society and the Institution of 
Civil Engineers will all provide training for people 
who will act as arbitrators. It is not as if an 
individual will have to provide the training. 

The Convener: I am not sure that that entirely 
answers the point. Section 22 seems to refer to an 
individual who is the referee, or individuals who 
are the referees, rather than to a body. Those 
people would be appointed by ministers. 

The disciplinary issue is the key one. To fulfil the 
requirements of section 22(2)(b), referees have to 
be able to discipline an arbitrator who fails. 

Jim Mather: Let us respond to you in writing on 
that issue, to try to provide some clarity. 

The Convener: If there are any other points on 
which you would like to write to us, it would be 
helpful to receive your letter before our next 
meeting on 10 June. We have to prepare a draft 
report to meet the Parliament’s timetable for stage 
1. 

Jim Mather: Would it be useful for us to send in 
a Word file of bullet points from the session that 
we held six weeks ago? That would enable you to 
understand the tone, and to read about the topics 
that dominated our discussions. 

The Convener: Thank you—that would be 
helpful. It would also be useful if you could tell us 
who attended the session. 

Jim Mather: Okay. 
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The Convener: That concludes our evidence 
session. I thank the minister, Hamish Goodall and 
Graham Fisher for their evidence. 

I am afraid that Mr Mather has a season ticket 
and will be back again for our next meeting, to 
consider under affirmative procedure a statutory 
instrument on renewable energy. We look forward 
to that. We will also consider drafts of our energy 
report and our stage 1 report on the Arbitration 
(Scotland) Bill. 

Meeting closed at 12:11. 
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SUPPLEMENTARY EVIDENCE FROM THE SCOTTISH GOVERNMENT 
 
ARBITRATION (SCOTLAND) BILL 
 
1. At the end of the Mr Mather’s evidence to the Committee on 3 June, the 
Convenor invited the Bill team to provide supplementary evidence on issues 
raised by the Committee and any other matters arising from the submissions 
of witnesses.    
 
UNCITRAL Model Law 
 
2. We note that the Law Society has indicated it would drop its opposition to 
the repeal of the Model Law if the legislation made clear that the parties could 
choose to apply the Model Law to its dispute.   
 
3. Section 8(4)(a)(ii) does make this clear, though the parties would still be 
subject to the Mandatory  Rules, as set out in paragraph 51 of the Policy 
Memorandum.  The Government will consider again the mandatory rules in 
the the Model Law specifically against those in the Bill in the light of the 
Society’s clarification of its position.   
 
4. The Committee will be aware that the Faculty of Advocates indicated in 
their supplementary evidence that they were disposed to support the proposal 
to repeal the Model Law.  This was at least partly because they believe it will 
obviate an repetition of the situation which arose in one case “in which the 
existence of the separate UNCITRAL system led to judicial review 
proceedings and a week of evidence, at no little cost to the parties, about 
whether or not the UNCITRAL system truly applied to the arbitration in 
question”. 
 
5. It is worth repeating that at consultation on the Bill last year, the 
overwhelming body of opinion was that the Model Law should be repealed. 
Among those who took that view was the Royal Institution of Chartered 
Surveyors; the Chartered Institute of Arbitrators, who represent arbitrators 
around the world and are heavily involved in international arbitration; and the 
judges of the Commercial Court of the Court of Session, whose view was 
endorsed by the judges’ legislation committee.   
 
6. The reasons for repeal of the Model Law are set out in paragraphs 47 to 51 
of the Policy Memorandum.   This includes the view of Professor Fraser 
Davidson, who gave evidence to the Committee on 27 May. 
 
Rules 9 and 10 – removal of arbitrator by rest of arbitral tribunal 
 
7. The judges of the Commercial Court have expressed concerns about the 
ability of a party to challenge the appointment of an arbitrator and to have the 
appointment revoked by remaining members of the tribunal.  We think this 
situation is likely to arise only rarely since most arbitrations will have only one 
arbitrator on grounds of cost.  
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8. The Government will consider the point raised by the judges, in particular 
their point concerning the operation of rule 10(4), but notes that challenging 
an appointment is only competent on grounds that the arbitrator is not 
impartial and independent, has not treated the parties fairly or does not have 
a qualification the parties require.  The power for the tribunal to revoke the 
appointment of one of its members reflects modern arbitral practice and is 
another method of avoiding recourse to the courts on grounds of time and 
cost. 
 
Section 11 – court intervention in arbitrations  
 
9. The judges had previously expressed concerns that the wording of the Bill 
did not make clear that the rules in schedule 1 of the Bill operated as part of 
the general domestic law, rather than as implied terms of the arbitration 
agreement.  They noted that the provisions giving powers to the court are 
included in the rules rather than in the main body of the Bill. 
 
10. The fact that the rules – and the court procedures – are in a schedule 
does not mean that they are not as much part of the law as a provision in the 
main body of the Bill.  We do have some remaining concerns that the 
alternative wording suggested by the judges in respect of rule 11 detracts 
from the main emphasis of the provision (to restrict court interventions) but we 
will seek to work with the judges to find alternative wording agreeable to all.    
 
Rule 29 – tribunal decision by chair of the arbitral tribunal  
 
11. Rule 29(2)(b) deals with the case where no person has been appointed to 
chair an arbitral tribunal so as to be able to make a decision of the tribunal 
where there is no majority.  At present, unless the parties specifically agree 
otherwise, an “oversman” can be appointed by virtue of section 4 of the 
Arbitration (Scotland) Act 1894.   
 
12. The judges of the Commercial Court have suggested that the proposal 
that the decision of the tribunal should be made by an umpire appointed by 
the tribunal (if they can agree) or an arbitral appointments referee (if they 
cannot) is not sensible or cost effective.  They instead propose that the 
decision should be made by the arbitrator last appointed.  In the case of a 
tribunal of three, that will for arbitrations following default rule 6(b)(ii) be the 
arbitrator appointed by the two party-appointed arbitrators.  We can see 
advantages to the provision for that case.  We are less clear how it will 
operate fairly in the case of a tribunal of two arbitrators (each appointed by an 
opposing party) although as the judges suggest, that is likely to be less 
common.   
 
13. We appreciate that there is a cost implication and the appointment of an 
umpire may delay matters and the Government will therefore consider further 
this suggestion by the judges.   
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Rule 40 – referral on point of law 
 
14. Rule 40 is intended to allow parties to apply jointly to ask the court to 
determine a preliminary point of law.  It was suggested by consultees who 
considered that it could happen that a difficult point of law might arise on 
which even an experienced arbitrator would welcome the view of the court. 
 
15. The Law Society’s reference to Question 21 in the consultation paper 
relates to whether there should be an appeal on an error in law prior to the 
final award being made.  This is now rule 67 (see below) rather than rule 40, 
which is more limited in scope.     
 
16. The intention is that rule 40 will only be used for important, genuine cases 
of uncertainty in the law – hence the stringent limits on its use in rule 40(2) – 
consent of the other parties, or a test of no delay and substantial savings in 
expenses, together with a good reason why the court should decide the 
matter.  The reason for this is that this procedure should not be used as a 
delaying tactic in the same way that the Stated Case procedure has been 
abused in the past. 
 
17. The Faculty of Advocates have now also made some points on rule 40, 
which we are considering.  We would, though, note that some of their 
comments do not appear to recognise that it is the Court – not the arbitrator – 
who must be satisfied of the test in rule 40(2)(b) before referral on a point of 
law would be available (again in the interests of time and cost). 
 
Stated Case procedure 
 
18. We were very surprised that the Faculty of Advocates refer in their 
comments on commencement to parties proceeding in the hope that Stated 
Case procedure under section 3 of the Administration of Justice (Scotland) 
Act 1972 would be available.  This procedure has in the past been heavily 
criticised by, among others, the former Lord President of the Court of Session, 
Lord Hope, whose view is set out in paragraph 121 of the Policy 
Memorandum. 
 
19. We have confirmed that the impact on existing contracts on 
commencement is being considered carefully, but we would note that parties’ 
expectations would still be protected by the possibility of limited reference to 
the courts on points of jurisdiction (rule 22), on point of law (rule 40) and an 
appeal procedure to challenge an award on grounds of lack of jurisdiction, 
serious irregularity and error of law (rules 65, 66 and 67). 
 
Rules 46(2) and 47 – compound interest 
 
20. We are grateful to the judges of the Commercial Court for raising the 
interaction of these two rules on awarding compound interest and we will 
consider this further.  As default rules under the scheme of the Bill, each of 
these rules will apply unless there is inconsistent provision for the subject-
matter of that rule in the arbitration agreement.  
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Rules 50 and 51 
 
21. The Committee asked for clarification if the designation of rules 50 and 51 
as respectively mandatory and default rules was correct, in response to 
evidence from the Chartered Institute of Arbitrators.  We can confirm that it is. 
 
22. Rule 50 (provisional awards) is intended to protect smaller parties who 
may, for example, be claiming a debt from a larger party and may be close to 
insolvency.  It would allow the arbitrator to make a provisional award on a 
provisional basis and thus possibly stave off insolvency of the company.  The 
mandatory nature of this rule is intended to ensure that this possibility is not 
withdrawn from the economically weaker party.  We acknowledge, however, 
that in this respect the Bill goes further than the UK 1996 Act and would 
intend to consider this rule again in light of the detailed examples provided by 
the Law Society. 
 
23. As regards rule 51 (part awards), the Law Society has indicated it believes 
rule 51 should be revised to make clear that if it is made mandatory, as it has 
itself suggested, the rule will only expect part awards to be issued in 
appropriate circumstances.  This suggests leaving the matter to the 
agreement of the parties and that the rule should remain default.  
 
Rule 67 – challenge for error of law 
 
24. The proposal to permit challenges to arbitral awards on grounds of error in 
law was approved by a large majority of consultees, though they suggested 
this should be a default rule so that parties should be able to agree to deny 
themselves an appeal on these grounds.  The Bill was so amended following 
consultation.  We note that the Law Society supports appeals on an error on a 
point of law which depends on the court deciding whether the arbitrator was 
correct on the law or not.  This is the purpose of rule 67. 
 
25. The Government would not use the terminology adopted by CIArb: 
“severely limiting the likelihood of any such appeal succeeding”, but does 
believe that the provisions on appeal for error of law do need to be limited to 
prevent delaying applications second-guessing the arbitrator unnecessarily.  It 
would not meet the aims of the Bill to allow for a wider review on point of law 
than allowed in the rest of the UK.   
 
26. The Faculty of Advocates also suggested removing the “leave of court” 
procedure in rule 67(4) altogether.  We are aware that the procedure is 
unusual – although not unknown - in Scotland.  However, this hurdle is of 
course considered absolutely crucial by the Chartered Institute of Arbitrators 
and other responses from consultation as a means of limiting appeals.  The 
test was made even stricter in the light of consultation.  (It may be added in 
response to the Faculty’s paragraph 28 objecting to limiting appeal to the 
Inner House that there is in fact a reason why a litigant should be deprived of 
the right to seek a further appeal – because the parties have opted to avoid 
the courts and refer the dispute between them to an arbitrator.) 
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27. It is worth bearing in mind in this context that many if not most arbitral 
jurisdictions internationally do not allow for appeal on point of law – the rest of 
the UK is perhaps anomalous in doing so given the importance of English 
common law in international arbitration (for instance in maritime work).  Nor is 
error of law alone grounds for review of an award in Scotland at present. 
 
28. The Government will consider the wording of rule 67 further in the light of 
the points of detail raised.  It may though be worth noting at this stage that— 
 

• On the issue the Law Society raises at pages 8-9 of their 
supplementary evidence, there is no doubt the Bill allows an arbitrator 
to take a view on a point of law, without hearing evidence where 
appropriate (rules 27 and 44).  The fact that appeal is more restricted is 
a separate issue - and rule 67 was amended on consulation feedback 
from Scottish solicitors that an appeal should only be allowed on the 
basis of findings of fact in the award in the same way as under section 
69 of the 1996 Act.   

• As regards the Faculty’s doubt over the “obviously wrong” test, it works 
in the courts in the rest of the UK, and the Scottish courts will be able - 
if they wish - to have regard to the detailed precedent built up in 
interpreting the UK Act.   

 
Arbitral Appointments Referees 
 
29. The Faculty of Advocates has expressed concern over how the provisions 
for Arbitral Appointments Referees will operate under section 22 of the Bill.  
 
30. It is fundamental that the Bill does not affect the ability of the parties to 
agree who should appoint an arbitrator.  The parties remain free to nominate 
the Dean of the Faculty of Advocates or any other individual to make an 
appointment if they wish.  The parties can contract to refer the matter to an 
individual who is the titular head of an organisation to make appointments: 
other common examples are the President of the Law Society of Scotland or 
the Institution of Civil Engineers, or the Dean of the Faculty of Advocates.  It is 
common for contracts to stipulate that in the event of dispute the matter will be 
referred for appointment of an arbitrator by an officeholder of an institution.    
 
31. The use of Arbitral Appointments Referees will therefore only be 
necessary if the parties are unable to agree on the appointment of an 
arbitrator when they fall into dispute.   
 
32. If that does happen, the intention is to eliminate unnecessary recourse to 
the courts for appointment of arbitrators (although we have take into account 
comments from consultees and retained the courts as a backstop in default 
rule 7).  We understand that the courts in the vast majority of cases refer the 
matter to a body such as the Faculty, the Law Society, the Institution of Civil 
Engineers or the Royal Institution of Chartered Surveyors for appointment.  
This initiative will remove this unnecessary step and make the appointment of 
an arbitrator quicker and cheaper.  Although appointing bodies will charge a 
fee for making an appointment, this is likely to be of the order of £320, which 
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is likely to be a fraction of the cost of making an application first to the court 
for appointment.     
 
33. The rationale for this initiative is that bodies designated by the Scottish 
Ministers as Arbitral Appointments Referees should have a panel of members 
trained to work as arbitrators and be subject to disciplinary procedures 
operated by that body.  The Referee will then appoint someone with 
experience of the particular type of dispute or the industry concerned.  Under 
the Bill the Referee must be a “person” (a natural or legal person), though it is 
envisaged that appropriate organisations will be designated.  It would of 
course be open to the organisation concerned to designate an official to 
undertake this role. 
 
34. Strictly, nothing in the Bill expressly prevents the Dean of the Faculty (if 
designated as Referee) appointing someone from the panel of another Arbitral 
Appointments Referee, such as a solicitor who is a member of the Law 
Society of Scotland, in the knowledge that that person had been trained by 
that other organisation and was subject to its disciplinary procedures.  
However, that implication may arise from section 22 with the requirement for 
disciplinary procedures. 
  
35. This is, however, considered appropriate in light of the fact that, as noted 
above, this does not stop parties from agreeing to allow appointment of 
individuals over which no control is exercisable.  If, on the other hand, parties 
can’t agree, the aim is to ensure an individual appointed by a referee is 
subject to an element of quality control.  This would for instance be more 
important where parties don’t agree and may encourage them to have faith in 
referee rather than object and take the matter to court under rule 7(5)(a). 
 
Powers of arbitrators 
 
36 The Faculty of Advocates queried some of the powers to be granted to 
arbitrators under rule 45.  This is, however, a default rule, so the parties can 
contract out of any power which they do not want the arbitrator to have.   
 
37. It should be borne in mind, however, that parties have chosen to go to an 
arbitrator, ie a private judge, in preference to the courts.  But they may wish 
the arbitrator to have the same powers as would be available to the court and 
may regard it as unhelpful if their 'private' judge lacks certain of the powers a 
court would have.  Other jurisdictions do so, and it would place Scotland at a 
commercial disadvantage if the possibility is closed off here.  There is 
authority to suggest that arbitrators can be given such powers under Scots 
common law.   
 
38. It should be noted that an arbitrator will not be able to enforce an interdict 
with criminal penalties.  Only the court can enforce an interdict, and the court 
will provide a safeguard against any abuse of the position.  The same position 
is clear from the equivalent position in the rest of the UK. 
      
Anonymity in legal proceedings 
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39. The Faculty of Advocates have queried the proposal that where an 
arbitration is the subject of legal proceedings such as an appeal, the identity 
of the parties must not be disclosed in the court or the court record.   
 
40. This rule is valuable because arbitral proceedings are usually confidential 
at present and unless the parties agree otherwise will be confidential in future 
under rule 25.  Research has indicated that confidentiality is the second most 
important reason for parties using arbitration (after enforceability of arbitral 
awards).   
 
41. It would, however, make the confidentiality of arbitral proceedings 
unworkable if the identity of the parties was to be disclosed simply because 
one of the parties wishes to revert to the court under one of the provisions of 
the Bill.  It is common to have case reports anonymised – that is all that is 
required since the substance can be disclosed.   
 
42. It is accepted that there are difficulties associated with dealing with a 
breach of an obligation of confidentiality, yet it is this characteristic of 
arbitration which makes it very attractive particularly to commercial bodies.  
The court of course will comply with the law without the provisions on breach 
of confidence applying to it, and we would intend to make a small modification 
of this section to confirm that the wide exemptions apply also to the court’s 
duties under this provision.     
 
Prescription - submitting disputes for arbitration 
 
43. Rule 1 is a deliberately simple rule – the service of a formal notice 
submitting a dispute to arbitration in pursuance of an arbitration agreement 
could be effected in a number of ways, for example, by asking an arbitral 
appointments referee to appoint an arbitrator.  The Government is, however, 
considering the Faculty’s point about the implications of possible delay before 
submitting a statement of claim which follows. 
 
Drafting of the Bill 
 
44. In general terms the Faculty of Advocates alluded to the fact that it may 
have some comments on the drafting of the Bill, though they did not specify 
any actual examples.  We are asking the Faculty, the Scottish Council on 
International Arbtiration and others who indicated they had detailed drafting 
comments provide them ahead of the meeting which the Minister for 
Enterprise, Energy and Tourism is intending to hold with stakeholders to 
discuss some of the legal technicalities in the Bill.   
 
I hope this is helpful.  Please let me know if the Committee requires any 
further information. 
 
Hamish Goodall 
Bill Team, Scottish Government 
8 June 
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The Law Society of Scotland's Evidence on the Arbitration (Scotland) Bill 
  

I am writing with reference to the Economy, Energy and Tourism Committee's 
evidence session, held on 3rd June (and earlier sessions). I seek to clarify a number 
of issues by way of assistance to the Committee. 
  

The Minister's Consultation Event, 29 April 
  

Reference was made during the evidence session, noted below, to the consultation 
event held by the Minister, at the Scottish Parliament, on 29 April 2009. I note that, 
as Convener, you sought clarification about what was discussed at, and who 
attended, that meeting.  
  

I can confirm that both I and my colleague Gillian Meighan, Head of Corporate 
Communications, attended as representatives of the Society. However, we were told 
by the Scottish Government that the event was intended to look at the potential 
economic effects of the Bill, and not to look at the provisions of the Bill. This is why 
we did not raise the Society's concerns about the Bill at this event. However, 
the Society had already held a series of meetings with the Bill Team where these 
concerns were raised in detail.  
  

The Society's Position on the UNCITRAL Model Law 
  

The Society does not consider that it has changed its position on the UNCITRAL 
Model Law. We have consistently held that it should be available to parties to choose 
to arbitrate using the UNCITRAL Model Law, for a number of reasons layed out in 
our supplementary evidence and in our response to the original consultation - we 
amended and resubmitted written evidence to the Committee to reflect the 
concessions made by the Scottish Government following our earlier meetings with 
them. However, we did this after being approached by Scottish Government officials 
who had read our first submission.  
  

Our resubmitted evidence states that: "The Law Society believes that parties to 
arbitration should be permitted the option of applying the UNCITRAL Model Law if 
they so wish". This statement was intended to reserve us the option to make further, 
more detailed representations in relation to the repeal of the Model Law, and the 
relationship with the mandatory rules at a later stage, following our further 
consideration of the best method of amendment to achieve this. 
  

The supplementary written evidence to the Committee afforded us the opportunity to 
make some of these more detailed representations. 
  

My colleague Michael Clancy clarified that we had not changed our position on the 
use of the UNCITRAL Model Law in a telephone call to Hamish Goodall on 29 May, 
and in a follow-up email the same day. It was our understanding that this was agreed 
and we were therefore disappointed to note that Mr Fisher continued to assert that 
we had changed our position (below). 
  

Furthermore, the Society's Arbitration Working Party met the Bill Team on 10 
February where these concerns were raised in some detail. I note that the Society's 
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minute of that meeting records that: "The Working Party continued to express its 
concerns about the repeal of UNCITRAL". (The Scottish Government have informed 
me that they did not formally record the discussion.) The Scottish Government 
therefore had had ample time to consider our position in relation to this issue. 
  

For your convenience, I copy the relevant parts of the report of the evidence session, 
below. I hope that the Committee will take these points of clarification into account 
when considering its report. 
  

If I or my colleagues can provide any further assistance to the Committee, please do 
not hesitate to ask. 
 
Samuel Condry 
Law Reform Officer  

 Excerpts referred to above: 

Col 2238 

"The Convener: I have another general opening question. Supplementary evidence 
from the Law Society of Scotland and the Faculty of Advocates and some of the 
other evidence that we have received seems to suggest that there are varying 
opinions about the bill—the Chartered Institute of Arbitrators is clearly supportive, but 
others have more doubts. Although there is a general belief that the law of arbitration 
needs to be clarified and updated, why should the committee support the approach 
that the Government has taken in the bill? 

Jim Mather: The compelling reason is that it looks as though the bill will make 
arbitration faster and cheaper, which is very much in the interests of the wider 
Scottish economy. I exposed that argument to a large group of stakeholders at a 
meeting that was open to anyone to attend. Once they were in the room together, 
the atmosphere became very positive. I do not know how many people in that room 
were from the Faculty of Advocates or the Law Society—perhaps my officials can tell 
me—but there was genuinely positive feeling in that session about what could be 
achieved. Lots of ideas were proposed and there was genuine enthusiasm for the 
legislation. The e-mail that I received from a senior player on the arbitration scene 
shows that there is a real appetite to make the most of the bill." 

Col 2241 

"Graham Fisher: ...When we appeared before the committee two weeks ago, the 
Law Society changed its position [in relation to the UNCITRAL Model Law] on the 
day, and it has changed its position again." 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 13  Session 3 

Meeting of the Parliament 

Thursday, 25 June 2009 

 

Note: (DT) signifies a decision taken at Decision Time. 

Arbitration (Scotland) Bill: The Minister for Enterprise, Energy and Tourism (Jim 

Mather) moved S3M-4465—That the Parliament agrees to the general principles of 

the Arbitration (Scotland) Bill. 

After debate, the motion was agreed to (DT). 
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Arbitration (Scotland) Bill:  
Stage 1  

The Deputy Presiding Officer (Trish 
Godman): The next item of business is a debate 
on motion S3M-4465, in the name of Jim Mather, 
on the Arbitration (Scotland) Bill. 

15:28 
The Minister for Enterprise, Energy and 

Tourism (Jim Mather): I am delighted to open the 
debate on the principles of the long-awaited 
Arbitration (Scotland) Bill. I say “long-awaited” 
because the possibility of legislation on arbitration 
in Scotland has been under consideration for at 
least 20 years. 

For the benefit of members who are unfamiliar 
with the concept, it may be helpful if I take a 
moment to explain how arbitration works. It is a 
private form of dispute resolution that takes place 
outside the public civil courts and in which one or 
more arbitrators give a binding ruling on a dispute 
that the parties to the dispute have agreed to refer 
to arbitration for decision. When parties choose 
arbitration, they give up their right to go to court 
and court proceedings that arise from the dispute 
are suspended. Arbitration therefore complements 
other forms of alternative dispute resolution such 
as mediation. 

The position of arbitration as the dispute 
resolution mechanism of choice for Scottish 
commerce has been eroded in recent years, partly 
as a result of the unsatisfactory state of the law, 
which is outdated and lacks a modern framework. 
Consequently, I believe that there is a clear need 
for the bill. We need to restore arbitration as an 
efficient and effective method of dispute 
resolution, which is attractive to potential users. 
The bill provides a modernised, codified law for 
Scotland that is in line with generally accepted 
international standards and aims to capture the 
best of international practice. 

The Chartered Institute of Arbitrators has 
described the bill as a “landmark piece of 
legislation” and the commercial judges of the 
Court of Session have said that the bill will 
“provide the framework within which arbitration in Scotland 
could flourish.” 

I have been told that arbitrators in other countries 
are 
“amazed at the elegance and economy of this Bill”. 

This is a highly technical bill that has been 
developed in close consultation with stakeholders. 
From the outset, the level of engagement has 
been second to none. Indeed, our parliamentary 
draftsman has said that he has never known such 
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detailed drafting suggestions to be made on a bill. 
I would therefore like to thank everyone who has 
been involved. The process of stakeholder 
engagement will continue over the summer. On 18 
August, I will host an event with people who are 
interested in the technical detail of the bill and, on 
6 August, I will hold a separate event with 
commercial organisations that operate consumer 
arbitration schemes. 

To put the bill into a general context, I say that it 
supports the Government‟s key priority of 
developing and enhancing sustainable economic 
growth to generate wealth and prosperity in 
Scotland. To that end, particularly in the current 
economic climate, when businesses are 
increasingly choosing to resolve their disputes out 
of court to save time and money, we need 
methods to be available that will facilitate the 
speedy and effective resolution of those disputes 
at a viable cost. It is clear to us that the flexibility 
and specific utility of arbitration make it just such a 
method. 

The bill will put the majority of the general Scots 
law of arbitration into a single statute. It aims to 
take an approach to arbitration that is consistent 
with the approach that is taken in the rest of the 
United Kingdom under the Arbitration Act 1996, 
where that is appropriate. Of course, we believe 
that we have taken every opportunity to augment 
and update the 1996 act in line with modern 
arbitral practice. Under the bill, the same rules will 
apply, in principle, to domestic, cross-border and 
international arbitrations that are seated in 
Scotland—in other words, to those arbitrations that 
are governed by the Scots law of arbitration. That 
approach has been welcomed by the vast majority 
of stakeholders. 

The Scottish arbitration rules that will govern the 
conduct of arbitration are set out in schedule 1. 
We deliberately put the procedural rules in one 
place. During the consultation process, many 
consultees commented favourably on the fact that 
the rules were set out separately from the main 
body of the bill. That approach means that the 
rules can be read as a relatively self-standing 
code that can be used as a guide by practitioners 
and users. It also makes it easier to compare the 
rules with those of arbitral institutions and those 
that are agreed between parties. The rules are 
designed to be as accessible as possible to 
anyone who finds themselves involved in 
arbitration or who is considering using it. 

Before I address some of the issues that the 
Economy, Energy and Tourism Committee raised 
in its stage 1 report, I will touch briefly on the 
potential economic benefits of the bill. At this 
stage, it is impossible to make a meaningful 
estimate of any future benefit to the Scottish 
economy but, in a recent discussion of the bill‟s 

potential economic benefits that I facilitated with 
about 30 enthusiastic and informed people, many 
matters arose, from the economic benefits to small 
businesses of pursuing bad debts using arbitration 
to the spin-off benefits for hotels, restaurants and 
the retail trade. I fully accept that, as the 
committee said, we should not  
“overstate the economic benefits of this Bill” 

particularly 
“in terms of attracting high net-worth individuals to Scotland 
for international arbitration cases.” 

However, without the bill, it is likely that arbitration 
would continue to be badly neglected in Scotland 
and to perform at a relatively low level. 

I very much welcome the detailed scrutiny that 
the committee provided in its stage 1 report, its 
broad agreement to the need for the bill and its 
support for the bill‟s primary objectives. I welcome 
the committee‟s comments on the bill‟s proposal 
that the United Nations Commission on 
International Trade Law model law for international 
commercial arbitrations should be repealed in 
Scotland. The bill, which is based on model law 
principles, will provide a comprehensive 
framework for arbitration in Scotland. It will fill in 
crucial gaps, such as the lack of powers on the 
part of the arbitrator to award damages, expenses 
or interest. 

Nevertheless, the model law provides a valuable 
international baseline standard for arbitration, and 
we need to fully address the Scottish Council for 
International Arbitration‟s concerns that the bill 
should not unduly interfere with international 
arbitration. However, during the consultation, the 
overwhelming body of opinion was that the model 
law should be repealed. Those bodies that were in 
agreement with that proposal included the Royal 
Institution of Chartered Surveyors, the commercial 
judges of the Court of Session, the Chartered 
Institute of Arbitrators, whose members conduct 
international arbitrations across the world, and the 
Faculty of Advocates. 

I am happy to give the assurance that the 
committee sought whereby, even if the model law 
is repealed, it will still be possible for parties to 
adopt it for their arbitration if they so wish. That is 
effected by section 8(4), subject to the mandatory 
rules, as the committee noted in its report.  

Meanwhile, we are considering further how the 
mandatory rules will interact with the model law. I 
can confirm that every substantial provision in the 
model law has an equivalent in the bill and there is 
no conflict between the model law and the bill. The 
differences are relatively minor and are in details 
such as time limits for court appeals, express rules 
on immunity and the ban in rule 61 on pre-dispute 
liability on expenses to protect the economically 
weaker party. What we want for Scotland is the 
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best of the model law, with the crucial gaps filled, 
and clarity delivered that those arbitrating 
internationally need have no fear of arbitrating 
under Scots law. 

The committee suggested that the Government 
should reconsider the default nature of rules 45 
and 46, which allow the arbitrator to award 
damages and interest, and consider making them 
mandatory instead. The Law Society of Scotland 
and the Faculty of Advocates thought that 
economically stronger parties may seek to 
persuade weaker parties to delete those rules 
from any subsequent arbitration. It should be 
borne in mind that a default rule in the bill can be 
overridden only with the agreement of both parties 
and that it otherwise applies as a matter of law. 
However, we recognise that the parties, for their 
own reasons, may not wish to have rules on 
damages and—particularly in the case of 
members of the Muslim community—interest. 

Nevertheless, I am happy to confirm that we will 
discuss that and a number of other technical 
points that are set out in the committee‟s report at 
the meeting with stakeholders that I mentioned 
earlier, which has been arranged for 18 August. 
The aim is to engage further at that meeting with 
representatives of the Law Society, the Faculty of 
Advocates, the Chartered Institute of Arbitrators, 
the Scottish Council for International Arbitration, 
the commercial judges of the Court of Session, 
members and clerks of the Economy, Energy and 
Tourism Committee and others to address 
outstanding technical comments on the bill. I 
therefore hope that members will see that 
progress continues to be made. 

However, we also recognise that simply 
reforming the law on arbitration in Scotland will not 
in itself have the effect of increasing the use of 
arbitration domestically or attracting international 
arbitration business to Scotland. To a large extent, 
that will be up to arbitration practitioners and those 
who see benefits in using arbitration as a method 
of commercial dispute resolution. Meanwhile, the 
Government will play its part in seeking to 
advance the use of arbitration as it seeks to make 
it easier for parties, particularly commercial 
bodies, to access methods of dispute resolution 
that are time and cost efficient, particularly in 
these difficult economic times. I commend the bill 
to members. 

I move, 
That the Parliament agrees to the general principles of 

the Arbitration (Scotland) Bill. 

The Deputy Presiding Officer: I call on Iain 
Smith to speak on behalf of the Economy, Energy 
and Tourism Committee. 

15:37 
Iain Smith (North East Fife) (LD): I am sure 

that members have been anticipating this debate 
with the same excitement with which the 
Economy, Energy and Tourism Committee 
anticipated receiving the bill. However, that 
enthusiasm did not prevent the committee from 
doing a thorough job of scrutinising the bill at 
stage 1, as I think can be clearly identified in our 
stage 1 report. 

I put on the record my thanks to the other 
members of the committee. Perhaps, on this 
occasion, I should single out Gavin Brown, who 
made the slight mistake earlier on of admitting that 
he was previously a practitioner in arbitration. He 
therefore became the committee‟s expert witness, 
and much of the questioning of witnesses fell to 
him—we are grateful to him for that. I thank, too, 
our clerking team for the excellent job that they did 
in supporting the committee and drafting our 
report, particularly given the other pressures on 
the team from matters such as last week‟s 
business in the Parliament conference and our 
energy inquiry. 

It would be fair to say that I was not entirely 
convinced that the bill fell within the remit of the 
Economy, Energy and Tourism Committee. If I got 
that wrong, it would be churlish of me not to admit 
it. However, I am afraid that, having gone through 
stage 1, I am still not convinced that the bill falls 
within the committee‟s remit. We recognised that 
there could be some economic advantage from 
the bill‟s provision of a modern arbitration process 
for domestic arbitration, which would clearly 
benefit business, and from the possibility that it 
could attract some international arbitration work. 
However, we felt that such matters were 
unquantifiable and were certainly not guaranteed 
to happen. I am therefore not convinced that there 
would be a clear economic advantage from the bill 
that would confirm that it should fall within the 
committee‟s remit. However, we recognised that 
there is a need for modernised arbitration 
legislation and that current law needs to be 
codified—I do not think that there is any doubt 
about that. Once enacted, the bill‟s provisions may 
encourage greater use of arbitration. 

The committee tried to identify what economic 
advantages there might be. We were not helped 
by the fact that the policy memorandum and the 
financial memorandum contained an error—they 
said that the City of London attracts £3 billion-
worth of arbitration business. However, later 
evidence from the bill team and the Chartered 
Institute of Arbitrators suggested that the figure 
should be nearer £250 million. That is a fairly 
substantial difference. The figure for the potential 
benefit to Scotland therefore fell from somewhere 
around £250 million to perhaps £25 million. Given 
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the lower costs here, the figure might even be 
nearer £15 million. All the figures assume that we 
can attract 10 per cent of the business that is 
currently conducted in London. The committee 
cautions the Scottish Government not to overstate 
the economic benefits of the bill. I am glad that the 
minister acknowledged and accepted that point in 
his opening remarks. 

The committee acknowledges the compelling 
arguments for the primary objective of the bill, 
which is to codify and consolidate arbitration law. 
We believe that that objective is probably the most 
important one in the bill—more important than the 
economic objectives. However, we felt that to 
achieve the primary objective, and to achieve any 
economic benefits, the law must be sound. The 
Faculty of Advocates warned against the potential 
for litigation that might result from, for example, 
poor drafting. The Faculty of Advocates said that 
an iron law of court practice is that poor drafting 
breeds litigation. We must therefore ensure that 
the bill, when it is passed, is as good as it can be. 

Based on the evidence that we received, the 
committee identified a number of concerns over 
provisions in the bill. Those concerns will have to 
be addressed at stage 2. I welcome the minister‟s 
commitment to having a meeting on 18 August. I 
hope that many of the concerns will be addressed 
at that meeting, and that we will identify the 
amendments that need to be lodged for stage 2. 

During our stage 1 inquiry, several issues were 
drawn to the attention of the committee. Schedule 
1 covers Scottish arbitration rules, and the 
commercial judges of the Court of Session were 
concerned that some doubt would arise over 
whether the rules would form part of the law. I 
therefore welcome the minister‟s assurances that 
they will form part of the general law. Sections 6 
and 8 will establish that the rules in the schedule 
are part of the general law of Scotland. 

The issue of the UNCITRAL model law 
exercised the Law Society in particular. The Law 
Society has sent various communiqués to the 
committee on the issue. It seemed that not all of 
them said the same thing, which confirmed my 
belief that, if we put two lawyers in a room, we end 
up with three opinions and a very large bill. That is 
one of the reasons why people go to arbitration. I 
welcome the minister‟s commitment that he will try 
to ensure that the issues in relation to the 
UNCITRAL model law are clearly resolved before 
the bill reaches stage 3. 

Important issues arose in relation to 
retrospective law and commencement. It appears 
that section 33 could, in effect, operate 
retrospectively, and doubt was expressed over 
whether it would or not. It is clear that the section 
would not apply to arbitrations that were entered 
into before the act came into force. However, 

concerns were expressed over the implications for 
contracts that include a provision for arbitration. If 
such contracts had been entered into before the 
act came into force, would clauses in the contracts 
be superseded by the act? Discussion with the 
legal profession will be required on that issue, so 
that we can have some clarification. At the 
meeting on 18 August, we will have to consider 
the consequences of provisions being applied 
retrospectively. 

We had an interesting debate on whether rules 
45 and 46, on damages and interest, which are 
currently described as default rules, should 
become mandatory rules. I think that the 
committee was persuaded, on balance, that the 
rules should be mandatory. However, we remain 
open to persuasion at stage 2. We are concerned 
that, in certain circumstance, the stronger party 
would be able to write out the rights to damages or 
interest. I found it slightly odd that, although in its 
evidence on rules 45 and 46 the Government 
argued that that was unlikely to happen as both 
parties had to agree on whether a default rule 
should be removed, the bill team told the 
committee that rule 50 
“is intended to be a mandatory rule because, in a situation 
in which a small company pursued a debt against a larger 
company, rule 50 would allow the arbitrator to make a 
provisional award … If rule 50 were not mandatory, the 
larger company might seek to get the smaller company to 
agree that that rule would not apply.”—[Official Report, 
Economy, Energy and Tourism Committee, 3 June 2009; c 
2248.] 

The suggestion is that, with provisional awards, a 
small company might be pressured into removing 
its rights, whereas that would not be the case with 
damages and interest. I am unconvinced by the 
Government‟s arguments on this issue and believe 
that we should look again at making those rules 
mandatory. 

There was also some debate about sisting. The 
Faculty of Advocates pointed out that the right to 
arbitration might be invoked as a delaying tactic, 
and suggested that provision against such tactics 
be added to the list of circumstances in which a 
sist might be refused. We ask the Government to 
give careful consideration to that point, because 
we do not wish the sisting of legal proceedings to 
be used as a delaying tactic. 

We had a lot of discussion about anonymity and 
confidentiality, particularly on court proceedings 
that might result from arbitration. The commercial 
judges of the Court of Session argued that 
although there are good reasons for invoking 
confidentiality in, for example, children‟s cases, in 
other cases such a move would appear to conflict 
with the principles of open justice to which the 
courts now strive to adhere. The Government 
should review that point. 
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The Law Society made a fair point that we 
should not routinely refer points of law to the 
courts and that any such referral should be made 
only if the arbiter has made a legal error. 
Essentially, arbiters should deal with the legal 
questions in the first instance. 

There was a lot of debate on the meaning of 
section 22, which deals with arbitral appointments 
referees, and concern was expressed that the way 
in which the bill is worded might give the 
impression of a closed shop. I wonder whether the 
minister will take another look at clarifying the 
wording of that section because, having reread the 
policy memorandum for this afternoon‟s debate, I 
am even less convinced by it and feel that what 
the Faculty of Advocates, in particular, has 
highlighted might indeed be an unintended 
consequence of the bill. I also ask the minister to 
address the question whether the mandatory and 
default designations for rules 50 and 51 should be 
the other way round. 

Although the committee is satisfied that the bill 
should proceed, it is concerned by the number of 
significant drafting faults in it that will have to be 
addressed at stage 2 and we welcome the 
minister‟s commitment to consult the Faculty of 
Advocates, the Chartered Institute of Arbitrators, 
the Law Society and others at the meeting on 18 
August. 

With the caveats that I have outlined, we support 
the bill‟s general principles. I should also make it 
clear that the committee is available to assist the 
Government in ensuring that this important 
legislation is passed. There is no rush and the 
minister should take all the time he needs to get 
the amendments and the bill‟s provisions right. 
After all, this is a once-in-a-lifetime opportunity to 
get arbitration law right; I certainly cannot see the 
Parliament coming back to it in the near future. 

15:48 
Lewis Macdonald (Aberdeen Central) (Lab): 

This morning, we heard about the range of 
benefits provided by our devolved Scottish 
Parliament. Not only does it make radical new 
laws on land ownership and public health, but it 
clears the backlog of more modest legislative 
reforms that everyone agrees are necessary but 
have simply fallen off the end of the queue for 
legislative time at Westminster. 

The modernising of arbitration law is one of 
those necessary reforms that are not politically 
contested and do not make front-page news but 
which nevertheless offer real benefits. Instead of 
being designed by legislators with a specific 
purpose in mind, Scotland‟s arbitration system has 
evolved from centuries of judicial practice. 
Although this bill has attracted more dispute at 

stage 1 than some might have predicted, none of 
that controversy was about the objective of reform 
or the proposition that reform is required. 
Everyone agrees that it is important to clarify and 
consolidate arbitration law. 

Nevertheless, there has been controversy. It is 
just as well that the Parliament‟s committees are 
able to thoroughly scrutinise even relatively routine 
measures to ensure that any problems can be 
identified and resolved, because, as we have 
already heard, a number of such issues have 
arisen with this bill. 

One of the first issues that arose in the 
Economy, Energy and Tourism Committee was 
what the economic potential of the bill might be. 
The allocation of scrutiny of the bill to that 
committee depended on the argument that 
economic benefit was the primary purpose, but it 
soon became apparent that there was no reliable 
or agreed basis for estimating what volume of 
international business a codified modern Scottish 
arbitration system might attract. Indeed, the 
minister conceded that very point today. 

It is not so long since committee members heard 
ministers justify their pledge to create 16,000 
green jobs in Scotland by quoting a figure that was 
used in a UK Government report and then dividing 
it by 10. In support of the Arbitration (Scotland) 
Bill, we saw some figures for potential economic 
benefits that, it turns out, were based on the same 
approach. How much international arbitration 
business can a modern arbitration law bring to 
Scotland? It seems to me that, “Take the £250 
million a year for London and divide by 10,” is not 
a very scientific approach and not one that would 
survive much scrutiny for long. As the convener 
said, the financial memorandum accompanying 
the bill proposed a different figure for the amount 
of business going through the City of London, 
which simply added to the confusion. 

If the bill is indeed an economy measure, it is a 
pity that we have had to do without any proper 
estimate of what economic benefits it might bring. 
If attracting international business is the primary 
economic purpose of the bill, it is a shame that 
some of those fundamental issues are still to be 
resolved. 

Perhaps the most fundamental issue is the 
question whether to repeal the UNCITRAL model 
law, which is the current provision on which 
international arbitration business in Scotland and 
many other jurisdictions is based. The minister 
proposes repeal of the model law. The Chartered 
Institute of Arbitrators believes that he is right to 
do so, but the Scottish Council for International 
Arbitration believes that repeal will 
“discourage international business from coming to 
Scotland.” 

308



18963  25 JUNE 2009  18964 

 

The Law Society believes that 
“parties to arbitration should be permitted the option of 
applying the UNCITRAL Model Law if they so wish”. 

In the Law Society‟s view, the only way of 
ensuring that that is the case is to remove the 
repeal provision from the bill. Frankly, it is not 
enough for the minister to say that the bill says 
that there will be access to the model law because 
of section 8(4) if the Law Society is right that that 
is contradicted by the proposal to repeal section 
66 of the Law Reform Act 1990. That is not a 
minor disagreement; it goes to the heart of what 
the bill seeks to achieve. It reflects different 
judgments about whether access to the model law 
or adoption of a single set of arbitration rules will 
have the most appeal in the global marketplace 
and how to ensure that Scotland achieves the best 
of both worlds. It is not the only outstanding issue. 

The convener mentioned retrospective effect. 
Future arbitrations might well arise from contracts 
that have already been agreed on the basis of the 
current system as understood by the parties to 
those contracts. The parties to such contracts 
need to be clear about where they stand and 
again it appears that relevant stakeholders have 
not yet been persuaded of the Government‟s 
approach to the issue. 

Confidentiality of proceedings is one of the 
attractions of arbitration and needs to be protected 
under any changes to the law. The issue arises of 
how the bill can at the same time protect 
confidentiality if a party to an arbitration goes to 
court on a point of law, and adhere to wider 
principles of open justice. If neither the Faculty of 
Advocates nor the commercial judges of the Court 
of Session are comfortable with those provisions, 
it is clear that ministers have more work to do to 
get them right. 

It is important that ministers meet their 
commitment to consider how the bill might affect 
consumer arbitration schemes that operate 
currently in the context of UK arbitration law and to 
meet those organisations that run such schemes. 
The minister said today that he will do that in 
August. The bill is about business and the law, but 
it must not have unintended consequences for 
consumers. 

I hope that ministers will explore the possibility 
of having an anonymised digest of outcomes of 
arbitration cases, like the one that is published 
monthly in the Netherlands, to ensure that any 
precedent about which consumers should know is 
not missed. 

The bill should be considered as work in 
progress with significant amendments still required 
because it is not yet fit for purpose. I hope that the 
minister will be able to respond positively and 

clearly enough to show that progress will be made 
to deliver the bill that all parties want to see. 

15:54 
Gavin Brown (Lothians) (Con): I begin by 

declaring that I used to be a practising solicitor. I 
am retained on the roll of solicitors by the Law 
Society of Scotland and I have been involved in a 
number of arbitrations, although I do not stand to 
benefit personally from the bill. Despite the many 
good points in the bill and the enthusiasm of the 
minister, I have no intention of returning to 
arbitration, in either the near or the distant future. 

I thank the clerks to the Economy, Energy and 
Tourism Committee, who did an excellent job in 
pulling together the stage 1 report under difficult 
time constraints. 

The Scottish Conservatives fully support the 
principles of the bill. There is much to be said for 
codifying arbitration law. Arbitration has been with 
us in Scotland for many hundreds of years. Some 
people suggest that it predates our court system. 
Despite the court system then coming into use, 
arbitration remained popular. Over a period of 
several hundred years, case law developed in a 
fairly piecemeal fashion, with a couple of statutes 
along the way. The benefit of the bill before us is 
that it pulls the law together, codifying it in one 
statute. It modernises and tidies up the law in 
various areas, and it produces a more dynamic 
offering. If arbitration is to be successful, a more 
dynamic offering is definitely required. 

If the bill is truly to meet its goals, arbitration 
must become faster and cheaper, and those two 
factors are directly related. Arbitration was popular 
in the past as it was fast, cheap and confidential, 
and because parties were able to remit their 
dispute to a man of skill. Over the past couple of 
decades, arbitration has become very slow. As a 
consequence, it is now sometimes more 
expensive than going to court. In going to court, 
people do not have to pay directly for the services 
of the judge; they do have to pay directly for the 
services of an arbitrator, however. 

Parts of the bill will make the process faster. I 
like rule 23 of the Scottish arbitration rules set out 
in schedule 1. It puts a positive obligation on the 
arbitrator; it imposes a duty to 
“conduct the arbitration … without unnecessary delay, and 
… without incurring unnecessary expense.” 

That sets out how the arbitrator should go about 
their business.  

The ending of the stated case procedure, which 
was brought into force in 1972, should unblock 
many arbitrations in the future. The stated case 
procedure allows parties to go to the Court of 
Session on a point of law before the arbitration 
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can proceed. It is a great idea in principle but, over 
the decades, many spurious applications have 
been made to the courts, thereby delaying 
arbitrations by months and, in some cases, years. 

Those two measures, together with the fact that 
a bill is actually proceeding, might help to produce 
a culture change in arbitration in Scotland, which 
could itself speed the process up. 

Despite all those things, I ask the minister and 
his team to do absolutely everything in their power 
between now and stage 3 to find anything else 
that they can to speed up arbitration. The bill, and 
arbitration in Scotland, will stand or fall on whether 
we can make the process faster and cheaper. If 
we can, arbitration could have a pretty bright 
future in Scotland, both domestically and in terms 
of bringing in international arbitration. If the bill 
does not do that, I will be seriously worried about 
the future of arbitration. 

We have heard about the economic aspects. 
There is no doubt in my mind that the bill will bring 
economic benefit. It can save court time, and I 
think that there will be an increase in the uptake of 
arbitrations. At the moment, there are only 50 
commercial arbitrations a year in Scotland, and 
about 250 consumer-related arbitrations. As well 
as the economic benefit, I am sure that there will 
be an increase in the number of international 
arbitrations that come here. The important point, 
which every member has touched on in the debate 
so far, is how big the economic bonus will be. I 
take the minister‟s point—he said that it is 
important not to overstate the case—but I think 
that it was overstated in the financial 
memorandum. There is obviously a big difference 
between £3 billion, which arbitration was originally 
believed to be worth to the City of London, and the 
figure of £250 million, which is probably what it is 
actually worth to the City. The 10 per cent figure is 
a nice easy way to calculate what arbitration might 
be worth to Scotland, but 10 per cent of the value 
of arbitrations conducted in London will not simply 
gravitate to Scotland. That will take a great deal of 
effort, time and, no doubt, investment, because 
London is a well-established international centre of 
arbitration. I am sure that we will get some 
arbitrations just by passing the bill, but a great 
deal of effort will be required if we are serious 
about getting anywhere near 10 per cent. 

The minister mentioned the two additional 
meetings that need to be held. There were two 
blind spots in the Government‟s consultation 
process. Not enough work was done with 
consumers, especially on low-cost arbitrations, 
which function fairly well in practice at the 
moment. I am concerned about the impact of 
foisting 25 mandatory rules on such arbitrations. I 
am not sure that that issue was taken fully into 
account, because the bill looks as if it was drafted 

with commercial arbitrations in mind. I welcome 
the minister‟s commitment to pursue the matter 
and look forward to seeing the results of the 
meeting to which he referred. 

There will also be a meeting with legal experts to 
examine the drafting and some unintended 
consequences of the proposals. For example, the 
bill will give the arbitrator a power akin to interdict. 
Breaching an interdict that is issued by a court of 
law is a criminal offence, but we do not know 
whether breaching an interdict-type measure 
handed down by an arbitrator will be an offence.  

We see what the Government is trying to do in 
the confidentiality provisions. However, if after the 
arbitration there is a question of law to be 
determined by a court and the court breaches the 
confidentiality rule, either intentionally or 
unintentionally, what will the consequences be? 
What action can be taken against a judge if 
confidentiality is breached? Has the matter been 
thought through? 

Various other rules have been mentioned. Rules 
45 and 46 concern the power to award damages 
and the power to award interest from the due date. 
There is a disparity in bargaining power—
especially in the world of construction, which is the 
source of many arbitrations—between the 
employer or person funding the project and the 
contractor, and between the contractor and the 
subcontractors. When projects go out to tender, it 
is easy for the stronger party to say to people that 
they have no chance of getting the job unless they 
agree to a default rule being scrubbed out 
completely. The Government recognises that 
unfair bargaining power in rule 50. Why does the 
same argument not apply to rules 45 and 46? 

The issue of commencement is important. 
Clearly, the bill will not apply to arbitrations that 
are already under way. Will it apply to contracts 
that have been signed but for which no arbitration 
has begun? Under the bill as it stands, it appears 
that those contracts would be affected, which 
would be a retrospective application of the law. 
The general principle in Scots law is that 
retrospective application is undesirable. Where we 
apply the law retrospectively, we must have strong 
reasons for doing so. When the parties signed up 
to their contracts, they agreed an arbitration 
clause and a set of rules, but the bill would impose 
at least 25 mandatory rules on them. 

We support the general principles of the bill, but 
there is work to be done. So far the Government 
has shown itself to be willing to move and to do 
that work. I look forward to considering the bill at 
stage 2. 
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16:03 
Rob Gibson (Highlands and Islands) (SNP): 

This is a technical bill that has engaged the 
interest primarily of the legal profession, rather 
than the trade associations or industry bodies that 
are the usual suspects that appear before the 
Economy, Energy and Tourism Committee. We 
have taken evidence from some eminent legal 
brains. It was quite a change for committee 
members to watch witnesses arguing with one 
another about aspects of the bill. That was more 
than entertaining—it was enlightening, because it 
showed in which ways the bill probably needs to 
be improved. 

As we have heard, there was cross-party 
support on the committee for the general 
principles of the bill. We recognise that the existing 
legislation on arbitration is cumbersome and often 
quite elusive, as so little of it is codified in statute; 
it is a deterrent to using arbitration as a means of 
dispute resolution in Scotland. Without a reform of 
the law, the use of domestic arbitration would most 
likely continue to dwindle and Scotland would 
remain unable to compete with other jurisdictions 
for international arbitration cases. However, as I 
said, the committee has a number of reservations 
about the delivery of the policy objectives of the 
bill. The two main areas that members will no 
doubt dwell on are the issues of minimising 
expense and ensuring that the process is efficient, 
and the economic benefits.  

A key argument in favour of the bill is that it 
would minimise the expense associated with 
arbitration and ensure that the process is efficient. 
I agree with other members that that appears to be 
vital. As Gavin Brown eloquently explained, the bill 
must make arbitration cheaper and quicker.  

While clear and consolidated legislation may 
make the law more accessible, the main 
provisions in the bill to promote the more efficient 
and cost-effective resolution of disputes are 
mandatory rules 23 and 24. However, I wonder 
whether there is a need for more than a duty on 
the tribunal and the parties to conduct arbitrations 
“without unnecessary delay, and … without incurring 
unnecessary expense.” 

In evidence to the committee, a number of 
witnesses referred to the tactics that parties will 
resort to in order to ensure that they achieve the 
result that they want. That raises the question of 
what remedies are available when an arbitration 
has not been conducted as quickly or as cheaply 
as possible, which is an important point for the 
Government to bear in mind when it considers 
what amendments it might introduce at stage 2. 
The legislation needs to speed up arbitration and 
make it cheaper for the parties concerned. 

From a general economic perspective, disputes 
have a negative effect on the Scottish economy. 
We all recognise the impact that consumer and 
commercial disputes have on individuals and 
businesses, especially as many of the smaller 
disputes remain unresolved. A modern, accessible 
arbitration system should offer an additional 
means of resolving disputes more quickly and 
cheaply, thereby benefiting the Scottish economy. 
As has been pointed out, that was the practice in 
the past—particularly in the 19th century—and it 
worked perfectly well. Additionally—I suspect that 
this is a point that colleagues on the Justice 
Committee would recognise as important—if 
arbitration flourishes as a result of an improvement 
in the legislation, it could result in a reduction in 
pressure on the courts. 

One of the key economic arguments behind the 
introduction of the bill has been that it will allow 
Scotland to compete internationally as a location 
for major arbitrations. From the evidence 
presented to it, the committee learned of the value 
that arbitration brings to major cities throughout 
the world. Even a limited number of international 
arbitrations would be of value to the Scottish 
economy. However, it cannot be taken as a given 
that a modern arbitration law will, of itself, attract 
large-scale international arbitrations to Scotland. 
Although the committee is aware of the intention of 
the Scottish branch of the Chartered Institute of 
Arbitrators to promote the bill should it complete its 
passage through Parliament, it is also of the view 
that more might be necessary to deliver any 
significant economic benefits to Scotland. The aim 
of attracting 10 per cent of the value of arbitrations 
carried out in London is laudable, but I suggest 
that a coherent marketing strategy, as well as a 
considerable period of time, may be necessary to 
achieve that. 

Members have dealt with several nitty-gritty 
issues, over which I will not tread again. We are 
generally agreed that we want amendments at 
stage 2 that will tackle the issues already raised. 
In conclusion, while I welcome the central purpose 
of the bill, I do so with a note of caution. We need 
to get the legislation right for it to be successful 
and for it to establish arbitration as a quick and 
economical means of resolving disputes in 
Scotland. I look forward to the minister‟s response 
to the concerns that have been outlined. 

16:09 
Ms Wendy Alexander (Paisley North) (Lab): 

The Arbitration (Scotland) Bill is the final bill that 
we will consider before the recess. Yesterday, I 
had the pleasure of seeing people from a 
secondary school in my constituency who were 
visiting the chamber. Over lunch, they admitted to 
me that they had found the detail of the Climate 
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Change (Scotland) Bill rather dry compared with 
the vaulting ambition of our cause. I hesitate to 
think what they might make of this afternoon‟s 
proceedings on arbitration. 

As members have said, the principle of 
modernising arbitration in Scotland has been 
widely supported. The fact that the practicalities 
and the detailed provisions of the bill attracted 
more controversy than the Economy, Energy and 
Tourism Committee expected at the outset has 
also been alluded to. Scotland‟s legal luminaries 
have not spoken with one voice on the topic. 

In his opening speech, the minister made it clear 
that the bill is not a party-political bill. Indeed, any 
party that is represented in the chamber might 
have proposed it. However, the evidence that was 
gathered at the pre-legislative stage, which is 
reflected in the committee‟s report, suggests that 
significant amendments are required for stage 2. 
No member of the committee questioned the 
Government‟s good faith with respect to the bill, 
and no one doubted that the Government had 
conducted the right sort of consultation involving 
the right interested parties. However, the relevant 
issue that remains is whether the bill as it stands is 
fit for purpose. 

I profess no special expertise in the matter and I 
am not a lawyer; indeed, during the committee‟s 
consideration of the bill, I was often delighted to be 
seated next to Gavin Brown, who is a lawyer. His 
grasp of the matters at hand, compared with my 
meagre insights, was encyclopaedic. However, 
even committee members who were complete 
novices in such matters reached the unanimous 
view that, without being amended, the bill will 
simply be adequate as opposed to truly good. It is 
an adequate bill as it stands because it risks 
producing unforeseen and unintended 
consequences. Those risks require to be 
addressed before stage 2. 

I welcome the commitment that the minister has 
already given to give up part of his summer 
holidays to have further consultative meetings, but 
the issues that are highlighted in the committee‟s 
report give food for thought and require work to be 
done on them at this stage. I also welcome the 
assurances that he has already offered on the 
status of the model law and the interaction 
between it and the bill, but the committee is 
anxious that further work should also be done on 
section 33, including on whether it will have 
retrospective effect; on the need to clarify further 
the bill‟s relationship with the Arbitration Act 1996; 
and on the importance of not doing anything to 
undermine very small-scale consumer 
arbitrations—Gavin Brown made points about that. 
The committee also thinks that further work should 
be done on whether rules 45 and 46, which have 
been mentioned, will inadvertently open the door 

to one party‟s having unfair bargaining powers; on 
the risk that the sisting of legal proceedings will be 
used as a delaying tactic; and on the need for the 
principles of openness in our general approach to 
legal matters not to be infringed by the 
confidentiality in proceedings that people often 
seek when they are involved in arbitration. 

I realise that all those points are technical. I was 
encouraged by the minister‟s opening remarks 
about the draftsman thinking that the bill had 
attracted some of the most detailed comments that 
he had ever known in a legislative process. I 
would put it at the furthest frontier of what 
members might be expected to adjudicate on. 

In that spirit, I welcome the further consultation 
events that the minister announced today. 
Meetings in the latter half of the summer are 
welcome, but I hope that he will ensure that some 
of the work that needs to be done is undertaken 
early. The convener of the committee made it 
clear that we probably have only one chance to 
get things right. We are not talking about simple 
matters. The Scottish legal community is not 
speaking as one on the outstanding issues. 

The existence of ministers‟ direct political 
accountability to the Scottish Parliament is the 
difference between the pre-devolution approach to 
Scottish law making and the approach that is now 
taken, with powers being vested in the Parliament. 
That remark should be viewed in the context of the 
debate that we had in the chamber this morning. I 
do not expect the minister to take a personal 
interest in resolving each of the technical issues 
that the committee has noted and put forward for 
consideration today. Indeed, I hope that he has 
some time to enjoy his particularly beautiful 
constituency in the weeks ahead; I certainly intend 
to frequent it with my family later this summer. 
However, I hope that before the minister departs 
for Argyll, he will ensure that the necessary work is 
under way and that the opportunity of the 10-week 
recess is grasped to allow thorough consideration 
of the issues that have been raised. 

If the minister ensures that that is the case 
before he leaves, he will be ensuring that what is 
currently an adequate piece of legislation will 
become a thoroughly good piece of legislation. If 
the Parliament achieves that, the vision for which 
the bill is reaching—for Scotland to become a 
future centre for international arbitration—can and 
will be realised. 

16:15 
Stuart McMillan (West of Scotland) (SNP): I 

am delighted to speak in this debate as a member 
of the Economy, Energy and Tourism Committee. 
It is my first official outing to speak on a bill that is 
going through the committee, and I am sure that it 
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will not be my last. I thank the committee clerks: 
since I became a member of the committee, only a 
few months ago, their help and assistance has 
been invaluable. 

As we have heard, there was a debate about 
which committee was to examine the bill. I will not 
go over that ground, apart from saying that we are 
where we are, and we have to deal with it. I am 
sure that I am not being unkind to my committee 
colleagues in saying that none of us, apart from 
Gavin Brown, is an expert on the existing 
arbitration laws. Gavin Brown‟s legal expertise 
proved invaluable during the evidence sessions, 
and allowed those mere mortals with no legal 
background to understand the bill in more detail, 
so I thank him for that. 

Before I move on to the issues around the bill, it 
is important to note that the committee 
acknowledged that the Scottish Government 
conducted a transparent and accessible 
consultation. We were satisfied that the Scottish 
Government had sought to engage with as many 
stakeholders as possible in developing the bill. 

With regard to the economic benefits of the bill, I 
am a great believer in the KISS—keep it simple, 
stupid—management method, but I fully 
appreciate that that will not always be possible; it 
will not always be an option; and it will not always 
be wanted by those who have vested interests. 
However, in the case of this bill, it is possible, it is 
an option and the legal profession appears to want 
it. 

The evidence that the committee has received 
shows that there is consensus that a new 
consolidated arbitration bill may provide economic 
benefits. Increased economic activity is welcome, 
and will hopefully lead to Scotland becoming a 
commensurate player in arbitration. It will be 
difficult for Scotland to compete directly with the 
established arbitration centres of London, New 
York and Geneva, but I am sure that there will be 
increased opportunities for arbitration in Scotland. 

The committee suggests that it will be difficult to 
quantify the value of the potential arbitration 
business. We also suggest that it is important that 
the Scottish Government does not overstate the 
economic possibilities of the bill and, as has 
already been mentioned, we question the figures 
that relate to London in the financial 
memorandum. The figure of £3 billion in the 
financial memorandum can be compared with the 
figure of £250 million that the committee received 
in evidence. Those figures are obviously slightly 
different, and we must have clarity from the 
Government about which is the more accurate. 

It is important that marketing of Scotland as an 
arbitration centre be fully established. We took the 
view that the Scottish Government should re-

examine its position on the marketing of 
arbitration. Once the bill has passed through the 
Parliament, in whatever shape or form, it should 
be incumbent on all the stakeholders to market the 
improved service. I appreciate that the judiciary 
and the legal system are totally independent of the 
Parliament and political interference, but as the bill 
is about business opportunities, the Scottish 
Government could look at marketing for the next 
stages of the bill. 

Another issue centres on rule 24 and the 
general duties of the parties. Rule 24 is a 
mandatory rule that calls for the parties to 
arbitration to deal with it “without unnecessary 
delay” or “unnecessary expense”. Those are 
laudable aims, and I am sure that the committee 
members agree with them in principle, but we 
have some questions about how realistic those 
duties are. We heard contrasting evidence about 
time limits and their worth and the realistic—or 
unrealistic—possibility of their being enforced. 
Personally, I have some sympathy with the 
arguments for enforcing time limits, particularly if 
they can reduce the cost of arbitration. However, I 
fully appreciate the arguments of those who say 
that a one-size-fits-all approach will not work. 
Every arbitration case will be different, and the 
parties involved will be of differing sizes and 
financial statuses, so there is a legitimate 
argument for time limits not to be introduced. 
Paragraph 79 of our report highlights our position 
quite clearly and our final point therein legitimately 
queries how those duties can be enforced. I look 
forward to the Government‟s response on that in 
due course. 

I have enjoyed my short time on the committee 
and the collegial way in which we have dealt with 
issues. I have been in the Parliament for only two 
years, but I have enjoyed that approach on the 
three committees on which I have served and I 
hope that that will continue to be the case. 
However, I was a touch disappointed with one 
aspect of our deliberations. Paragraph 128 of our 
report states that the bill is 
“not yet fit for purpose”. 

There was a division in the committee about that 
paragraph. At the time, I argued that almost every 
bill that has gone through the Parliament has been 
amended at some point—yesterday, we spent a 
whole day in the chamber dealing with 
amendments to the Climate Change (Scotland) 
Bill—and I am sure that that will continue to be the 
case, even in the distant future when the Scottish 
National Party is no longer in power. Bills will 
continue to need to be amended, whether 
substantially or not. I suggest that saying that a bill 
is not fit for purpose creates a dangerous 
precedent and downplays the Parliament more 
than the Government of the day. 
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In this morning‟s debate about the future of the 
Parliament, all parties said that they want it to 
have more powers. However, with more powers 
comes added responsibility—that applies to MSPs 
as well. I gently suggest that MSPs should watch 
their language from time to time, and I think that 
having that phrase in the report is quite 
dangerous. Everyone on the committee 
appreciated that the bill needs to be significantly 
amended, and we were unanimous on that in our 
report. However, we should be careful about our 
language, particularly when we are dealing with a 
bill that is not, as Wendy Alexander and Lewis 
Macdonald have already mentioned, party 
political.  

With that, I commend the committee‟s report to 
Parliament. I look forward to the bill making 
progress through Parliament. 

16:22 
Iain Smith: Miraculously, I have changed from 

being the convener of the committee to being the 
Liberal Democrat spokesman, in which role I 
would just like to say that I agree with everything 
that the convener of the committee said in his 
opening remarks.  

I will not take up too much of the chamber‟s 
time, which might be a worry to those who have 
yet to speak. As has been said, this is not a party-
political bill; it is a bill whose aims are supported 
across the chamber.  

It is worth reminding ourselves of the bill‟s policy 
objectives. Its primary objectives are: to clarify and 
consolidate Scottish arbitration law, filling in gaps 
where they exist and providing a statutory 
framework for arbitrations that will operate in the 
absence of agreement to the contrary; to ensure 
fairness and impartiality in the process; and to 
minimise expense and ensure that the process is 
efficient. I do not think that anyone could disagree 
with any of those objectives.  

One of the key issues that we must discuss is to 
do with the Scottish arbitration rules, which are set 
out in schedule 1 to the bill. Which rules are 
mandatory and which are default? I assume that 
the purpose of the mandatory rules is to protect 
each party and ensure that a party that might have 
a slightly stronger bargaining position cannot 
undermine the fundamental rights of the other 
party by seeking to remove certain rules. In 
relation to rules 45 and 46, an issue arises that is 
very much about the need to ensure that both 
parties in an arbitration are protected. I strongly 
recommend that the mandatory aspect comes into 
play in relation to those rules.  

The construction industry is often mentioned in 
that regard, but suppliers to major supermarkets 
are another example. We know from our 

experiences as constituency members, and from 
debates and reports, that suppliers to major 
supermarket chains feel that they are in a weak 
position when bargaining because much of their 
business relies on their contracts with the 
supermarkets, which are very strong. When an 
arbitration agreement is reached between a 
supplier and a supermarket, the supermarket is in 
a strong position to say, for example, that it will not 
agree to a damages clause and to ask for that to 
be struck out. In signing the contract, the supplier 
might feel that they have to agree because they 
are not in a position to bargain. 

When we consider the arbitration rules at stage 
2, it is important that we think carefully about the 
rules that are currently default and those that are 
mandatory. We must ensure that we make 
mandatory all those rules that are required to 
protect the rights of weaker parties. However, we 
should not have unnecessary mandatory rules; we 
should have default rules wherever appropriate. 
As Gavin Brown rightly pointed out, we do not 
want to discourage arbitration by having rules that 
are so rigid that they are inappropriate, certainly 
for minor consumer arbitrations. 

There are concerns about the phraseology in the 
bill. One concern that came across to the 
committee was that, because the bill is lifted 
largely from the Arbitration Act 1996, which 
applies in England, as drafted it includes language 
that might not be appropriate in the Scottish 
context. It is important that, at stage 2, we ensure 
that all the language is appropriate in the Scottish 
context. I had a particular example that was drawn 
to our attention by the Faculty of Advocates, but I 
cannot find it at the moment. 

The Liberal Democrats will certainly support the 
general principles of the bill. I am not necessarily 
looking forward to stage 2, but I am sure that the 
committee and the Government will work hard to 
ensure that we come back at stage 3 with a bill 
that is fit for purpose and which we can all support. 

16:27 
Alex Johnstone (North East Scotland) (Con): 

In the 10 years for which I have been a member of 
the Parliament, I have not been a member of the 
Economy, Energy and Tourism Committee or any 
of its previous guises. Until today, that has been a 
matter of regret, but now that I have discovered 
the amount of work that has been necessary on 
the bill so far, I am perhaps glad that I had the 
Climate Change (Scotland) Bill to deal with 
instead. 

Anyone who has been a member of Parliament 
for any time will realise quickly that there is a 
requirement for arbitration. I am sure that other 
members will have come across situations in 
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which disputes were dealt with inappropriately, 
and ultimately were not resolved, as a result of the 
difficulty in accessing civil justice faced in a 
dispute by a party that does not have the deep 
pockets that are necessary to pursue an issue 
through the courts. Anything that moves us 
forward on that is desirable. Although I have come 
late to the process—in fact, I had the opportunity 
to study the papers in advance of the debate only 
today—I believe that the issue is fundamentally 
important. 

The consolidation, fine-tuning and streamlining 
of the arbitration rules in Scotland have a great 
deal to offer. As we have heard, they offer a great 
deal to those in Scotland who can benefit from 
them. I am interested in the argument that there 
might be a potential economic benefit, not only in 
relation to indigenous arbitrations, but from the 
fact that, conceivably, an industry could grow up 
around international arbitrations. We would all 
welcome that if it were to come along, but I was 
glad to hear the minister downplay its significance 
in his opening speech. The dispute over the 
figures could have led to confusion. During the 
debate, members have united around the idea that 
the numbers are perhaps not as big as we 
originally hoped that they might be. 

A number of members have referred to several 
measures that have still to be taken. Of course we 
need to ensure faster and cheaper arbitration, but 
more work with consumers will be necessary to 
ensure that we understand the advantages of low-
cost arbitration to everyone. The concern is with 
ensuring that a modern and accessible arbitration 
system is in place and that we can take advantage 
of all that it has to offer. 

The Conservatives will fully support the bill‟s 
principles and will take the opportunity to 
contribute as much as possible to its advancement 
at later stages. Members have mentioned in the 
debate—and I have been told in private about—
the importance of Gavin Brown to the bill‟s 
progress. I am very grateful that the impending 
expansion in his family has not yet happened; 
otherwise, we would not have had the benefit of 
his presence today. That would have been sad for 
many members—and absolutely terrifying for me. 

Several members have suggested that a series 
of advantages might accrue from the bill. Strictly 
for the opportunity to close in a lighter vein, I 
mention Iain Smith‟s suggestion that suppliers to 
supermarkets might benefit from the arbitration 
system in the future. I am delighted to hear that 
that opportunity might come along. It might not be 
enormously significant, but every little helps. 

16:32 
John Park (Mid Scotland and Fife) (Lab): I am 

still laughing at that comment. 

The bill is important. As MSPs, we can normally 
judge a bill‟s importance by the number of Scottish 
Government officials who are sitting at the back of 
the chamber for the debate. A fair few of them are 
up there this afternoon, which suggests that we 
are discussing an important bill. 

I record my thanks to the Economy, Energy and 
Tourism Committee‟s convener, the other 
committee members and the clerks, who have 
done a massive job and a huge amount of work to 
bring us to the current position and allow us to 
have an informed discussion this afternoon. 

I confess that, in a previous life as a trade union 
official, I was involved in arbitration in a different 
field—industrial relations. As members know, in 
the 1980s and 1990s, arbitration provided a way to 
obtain union recognition agreements in a lot of 
inward investment projects. I was involved 
frequently in the use of one type of arbitration—
pendulum arbitration. For my own research, I 
looked on the internet for a definition of that. The 
definition says: 

“Pendulum arbitration, otherwise known as final offer 
arbitration … is a type of interest arbitration in which the 
arbitrator chooses one of the parties‟ proposals on each” 

of the disputed issues. 
“For example, in the case of labor collective bargaining, a 
trade union may demand a wage increase of 7% and the 
management may offer 3%. The arbitrator … has to choose 
between awarding a 3% or a 7% increase.” 

I probably achieved a 3 per cent increase more 
often than a 7 per cent increase—to the extent 
that I would be looking to enrol in a witness 
protection scheme if I had to return to some parts 
of England in the near future. 

As I have experience of arbitration—albeit in a 
different field, as I said—I welcome the opportunity 
to participate in the debate. The committee‟s 
report says that Lord Hope has described 
arbitration as 
“the method of procedure by which parties who are in 
dispute with each other agree to submit their dispute to the 
decision of one or more persons, described as „arbiters‟, 
rather than resort to the courts of law.” 

That makes the process sound easy. However, my 
experience and what Gavin Brown described show 
that some expertise is needed. It is obvious that 
the legal framework needs to be more robust and 
supported, so that we can make more of the 
opportunity that we have. 

I warmly welcome the objectives of the bill. Its 
clarification of arbitration law through the provision 
of a statutory framework is absolutely essential. Its 
underpinning aim of ensuring fairness and 
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impartiality in the arbitration process is also to be 
welcomed. As Gavin Brown said, the bill also aims 
to minimise the expense of arbitration. Again, if 
arbitration is quick, it will be cheaper and much 
more attractive for people to go down that route. 

The bill contains little with which we would 
argue. Lewis Macdonald summed up the position 
when he said that modernising arbitration law is 
one of those necessary reforms that are not 
politically contested but offer real benefits to 
Scotland. Our only concern is that we perhaps 
need a more vigorous examination of what the 
arbitration industry could mean for Scotland. In the 
Parliament, we regularly use as a rule of thumb 
that we might get from London 10 per cent of what 
is given to the rest of the United Kingdom. 
However, we need to look at the levers and 
support that may be available to ensure that the 
industry develops here in Scotland. If that area is 
not considered during the passage of the bill, 
perhaps the Scottish Government should consider 
doing work on it separately. 

I recognise that some ebb and flow takes place 
in the amount of spare capacity that can be 
generated within our courts system, but I am a 
little concerned that dealing with arbitration might 
be seen as a desirable option for existing legal 
practitioners rather than—as has been suggested 
in today‟s debate and in evidence to the 
committee—just retired professionals. We need to 
ensure that we do not get into the position that has 
perhaps arisen in the national health service, 
whereby doctors and other professionals may 
operate privately in a way that removes capacity 
from the system. I would like a little bit more clarity 
from the minister on whether the Scottish 
Government is considering that issue. 

Alex Johnstone said that he would have been 
absolutely terrified if Gavin Brown had not been 
here this afternoon, but I think that Gavin Brown 
would have been even more terrified, because he 
would have been somewhere else. Having twice 
been there myself, I know that this afternoon‟s 
debate must have a certain attraction for him. 

Gavin Brown, whose expertise is acknowledged, 
highlighted that Scotland could be an attractive 
place for arbitration. He said that, if we can reform 
the law to put in place something that people can 
work with, we have potential for an industry. 
Anyone watching our debate this morning on the 
Calman commission‟s report might have said that 
we needed someone to come in and separate the 
different parties—at least, to separate the unionist 
parties from the Scottish National Party. I do not 
know how much of an advert that was for 
arbitration in Scotland, but I certainly agree that 
the Scottish legal profession is renowned around 
the world. I think that arbitration has great potential 
here in Scotland. 

Although the industry has potential, the main 
thing that we are looking for from the minister—he 
has already given some assurances this 
afternoon, but perhaps he could say a little more in 
summing up—is that he must shift the balance 
away from trying to build an industry and first build 
a workable piece of legislation. I hope that an 
arbitration industry will flow from that. We need to 
get the legislation right. As the bill is not a political 
issue, the Scottish Government will have a lot of 
cross-party support in the Parliament to ensure 
that we get a workable piece of legislation. We 
look forward to seeing progress as the bill moves 
forward. 

16:38 
Jim Mather: In keeping with the bill‟s progress 

to date, this debate has been very constructive. 
Everyone is conscious of the bill‟s importance for 
the professions, businesses and citizens, as well 
as the Scottish economy. 

Let me put on record that it has been a real 
privilege to work with the professional team behind 
the bill. It has been an eye-opener working with 
people on the justice side of things, but it has also 
been very constructive working with practitioners 
in the profession—as I will mention later—as well 
as with ex-practitioners who have moved across. 

I join other members in saying how grateful I am 
for Gavin Brown‟s expertise. His recycling of his 
skills as an arbitration practitioner has been 
exceedingly welcome. In line with his colleagues, 
he has generated a very positive attitude towards 
the bill. 

Equally, it is fair to say that, given our 
experience in other lives, we have brought a lot of 
common sense to the proceedings. Economy, 
Energy and Tourism Committee members have 
been good at eliciting the evidence that has got us 
here. I will perhaps talk more about that in a 
moment. The positivity about the bill‟s potential for 
Scotland, and the need for it, is shared by the 
majority of the consultees. 

In making its recommendations, the committee 
has done comprehensive work. We are 
determined to press ahead, and we assure 
members that, even if the model law is repealed, it 
will still be possible, subject to mandatory rules, for 
parties to adopt the model law for their arbitration 
if they so wish. That assurance is built in. 

On the commencement date, we are happy to 
work with members to make it clearer how the bill 
will apply to existing contracts. 

On consolidation and consumer protection 
measures, we have written to what is now the 
Department for Business, Innovation and Skills. 
We have to bear it in mind that provisions in the 

316



18979  25 JUNE 2009  18980 

 

UK Arbitration Act 1996 protect consumers from 
being bound by arbitration clauses in low-value 
contracts. Rules 45 and 46 are open to discussion. 
We will pick up that issue in the meeting on 18 
August. 

The issue of sisting legal proceedings as a 
delaying tactic is open to discussion, and we will 
follow it through. Likewise, we will follow through 
the implications for the Scottish pleading system 
and we will make minor modifications to address 
the issue of anonymity and confidentiality. I was 
taken by Lewis Macdonald‟s comment on the 
practice that is unfolding in the Netherlands, which 
sounds pretty interesting. 

We have sound suggestions from practitioners 
about what we can do to emulate what London is 
doing to avoid overburdening the courts. We have 
to revisit the drafting on disciplining arbitrators. We 
will consider provisional awards in the light of 
detailed examples being provided by the Law 
Society of Scotland. All the recommendations that 
have been made are under close scrutiny and 
focus. 

I have heartfelt sympathy for the convener of the 
Economy, Energy and Tourism Committee‟s 
inability to be convinced instantly that the bill fell 
within the committee‟s remit. However, it is 
commendable that the committee has taken on the 
bill, recognised its worthy purpose, adopted the 
primary objective of codifying the law and seen 
economic benefit built into that. 

I am sorry about the false pass that the 
committee was given regarding the £3 billion in the 
financial memorandum. That inaccurate figure was 
given in good faith by the Chartered Institute of 
Arbitrators, based on figures provided by 
International Financial Services London. The 
figure was corrected in written evidence. However, 
I have to say that £250 million is still a number to 
salivate over. I believe that we will get our fair 
share of that, and we might go beyond it with the 
new proposition in Scotland. 

We had a meeting in the Parliament to 
brainstorm with the practitioners. We have now 
had the committee report and the debate. We 
have the prospect of meetings on 6 August and 18 
August. That is an interesting and transparent 
approach that others might wish to emulate. I 
certainly hope that it will aid stages 2 and 3—I am 
pretty sure that it will. In essence, we are providing 
an opportunity to healthily voice concerns and 
have a more structured debate. When we have the 
people in the room, we will be able to reconcile 
some of the issues and proceed at a good rate. 
The committee‟s report and this debate give us the 
scope to add structure and demonstrate a more 
methodical approach, whereby we can debate, 
test and balance proposals. The focus on getting 

things right, to which Wendy Alexander referred, is 
a big prize for all of us. 

It is down to the industry to make what it can of 
the economic benefits. The enthusiasm exists, as I 
see from unsolicited inputs from the profession. A 
considerable amount of non-chargeable, cerebral 
work is being done to refine how we go forward. 

The bill will complete the repertoire of Scottish 
legal services. It will make Scotland an even more 
compelling place in which to do business. It might 
also bring forward developments in the resolution 
of differences, such as mediation. William Ury 
from Harvard‟s negotiation team was in Scotland 
this week. He is the author of a couple of 
interesting books on negotiation and mediation, 
and his visit helped us to make considerable 
progress. 

The not-fit-for-purpose sobriquet has been 
applied to the bill, but it is a work in progress. The 
scepticism is healthy, and I intend it to be useful. 
We have an opportunity to exceed expectation 
and reconcile the different viewpoints. In reaching 
consensus, we will ensure that we wash out any 
unintended consequences. 

I appreciate Stuart McMillan‟s commonsense 
approach to the debate. When he spoke about the 
nature of the process, it took me back to my old 
tools of trade. The phrase “debugging the 
computer programme” came to mind. We are in a 
natural, perfectionist, elusive process—particularly 
given that this is the first pass—but cohesion is 
beginning to emerge. We are very close to 
converting the bill from adequate to Wendy 
Alexander‟s goal of thoroughly good. The follow-
on events will be helpful in that regard. The 
considerable flow of suggestions from other 
sources is nothing short of astounding. There is a 
determination on the part of arbitration 
practitioners, the legal profession, members of the 
Faculty of Advocates and others to play their part 
in helping us to get to a better place. 

The issue that is close to my heart—and which 
is clearly also close to Gavin Brown‟s heart—is 
making the process faster and cheaper. That will 
be the net effect of the bill. As I keep telling 
people, for example in the industrial sessions that 
we ran, it is all about the flow. 

Recently, I read a wonderful book in which the 
opening gambit was: 

“It takes less time to build a Lexus than it takes to snag 
an equivalent BMW.” 

The key factor is whether we can identify a Lexus 
approach to arbitration—the slick and fast 
approach. 

Nigel Don (North East Scotland) (SNP): Only 
one of the witnesses who gave evidence called for 
a time limit. In the end, they were outvoted by the 
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rest, the reasons for which I understand. I am 
aware that the proposal that I am about to make 
was not tested in evidence—indeed, I think that it 
was not suggested at any stage. However, there 
might be merit in devising a banding system. In 
such a system, the arbitrator‟s first job would be to 
work out roughly how much was at stake. If the 
amount was less than £50,000, a time limit—and 
perhaps a cost limit—could be applied. If the 
amount was in the range of up to £1 million—I am 
making up the numbers as I go along—another 
band, timetable and costing would apply. If the 
amount was beyond £1 million, the process would 
be completely open-ended. That might be a way of 
getting sanity in terms of small-scale cases and 
providing an open-ended position for larger ones. 

Jim Mather: I am grateful to the member for his 
suggestion. I think that he has just invited 
himself—somewhat elegantly—to the event on 18 
August.  

The position that we are now moving towards 
was summed up by John Park. Our aim is to form 
the bill into a workable act. We want to draft 
legislation that allows us to build the arbitration 
sector of our economy. 

I look forward to running the events over the 
summer. We have the trade event on 6 August, 
which we will augment through invitations to 
business organisations, Consumer Focus 
Scotland and any other person or organisation that 
members think should be there. I am keen to hear 
the nominations for who should attend. 

I am also keen to see a committee presence at 
the session on 18 August. The event that we held 
on 30 April was terrific. We generated an element 
of cohesion, collaboration and good will in the 
room, the result of which was a new focus on 
many ideas. The session took us beyond the 
already considerable consultation on the bill. We 
have a big opportunity, and I would be extremely 
surprised if we did not emerge from those events 
with a much greater focus on the speed and cost 
of the process. 

Another positive aspect will be our attempts to 
motivate practitioners to advertise the greater 
speed and cost-effectiveness of arbitration. This 
country‟s adoption of a frugal and speedy attitude 
to arbitration will be advertised to people in and 
furth of Scotland as we proceed with the bill. 
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the scrutiny of the Bill at Stage 2. 
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11:11 
On resuming— 

Arbitration (Scotland) Bill 
The Convener: Item 3 is that old favourite, the 

Arbitration (Scotland) Bill. We must consider our 
approach to the scrutiny of the bill at stage 2. 
There is a paper from the clerk. 

The first question is technical. Do members 
agree to take the bill in section order? 

Members indicated agreement. 

The Convener: It is proposed that stage 2 of the 
bill be considered at one meeting, on 7 October. 
Although our approach might change if too many 
amendments are lodged, that is the intention. Do 
members agree to that approach? 

Members indicated agreement. 

The Convener: It is also suggested that we 
agree in principle that we should consider lodging 
committee amendments if there is consensus on 
them. Obviously, that does not debar any member 
from lodging their own amendments. Our 
approach will also be subject to indications from 
the Government about whether it intends to lodge 
amendments to deal with issues that the 
committee wishes to be addressed. 

Lewis Macdonald: What are the dates by which 
ministers, members and the committee must lodge 
amendments? There will be at least two different 
dates. 

Stephen Imrie (Clerk): The latest time at which 
members and the Scottish Government can lodge 
amendments is 12 o‟clock on the Friday preceding 
our meeting on Wednesday 7 October. It has been 
customary for the Scottish Government to lodge its 
amendments in advance of the preceding Friday—
it has typically done so two or three days before 
then. The Government does not have to do that, 
but that is normally what ministers do so that non-
Government members can see the amendments 
and decide what to do. If that practice is followed, I 
expect Government amendments to be lodged 
around the Tuesday or Wednesday of the week 
before our stage 2 meeting—around 1 October—
although the date is not fixed. 

Lewis Macdonald: If we wanted to lodge a 
committee amendment in response to the lack of a 
Government amendment, we could not really 
leave it until 1 October. We would need to decide 
that in the previous week. 

The Convener: I think that the Government will 
write us a note about the amendments that it 
intends to lodge as a result of the stakeholder 
meetings that it held over the summer, although it 
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will not necessarily send the actual amendments. I 
hope that we will find out then whether there are 
any gaps that we would wish to lodge 
amendments to fill. I hope that we will be in that 
position by next week‟s meeting. If the committee 
agrees in principle to lodge amendments, their 
preparation could be delegated to me and the 
clerks and we could hold them ready to lodge if 
the Government does not lodge appropriate 
amendments. Do members agree that that is an 
acceptable way forward? 

Members indicated agreement. 

11:15 
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Economy, Energy and Tourism Committee 
 

23rd Meeting, 2009 (Session 3), Wednesday 16 September, 2009 
 

Arbitration (Scotland) Bill – Committee Approach to Stage 2 
 
 

Background 
1. The Committee agreed at its meeting of 9 September 2009 that it would 
consider whether it wished to lodge any Committee amendments on the 
Arbitration (Scotland) Bill after it had received an update from the Minister for 
Enterprise, Energy and Tourism on discussions that the Scottish Government 
has held with key stakeholders over the summer on the Arbitration (Scotland) 
Bill. This response has now been received and is attached at Annexe A. 

Potential areas for amendment  
2. The Committee’s Stage 1 Report made a number of recommendations 
on the Arbitration (Scotland) Bill. Annexe B includes a list of these 
recommendations and the responses made to some of these 
recommendations by the Minister for Enterprise, Energy and Tourism during 
the Stage 1 debate. 

Action 
3. In light of the Minister’s letter, and in the context of the recommendations 
that the Committee made on the Arbitration (Scotland) Bill in its Stage 1 
report, the Committee is invited to consider: 

• whether it wishes to lodge any Committee amendments to the Arbitration 
(Scotland) Bill at Stage 2; and, if so, 

• to identify which recommendations from its Stage 1 report it would like to 
form the basis of amendments; and 

• to delegate to the Convener the final decision on the drafting of the 
Committee amendments once the policy intent has been agreed by all or 
a majority of members of the Committee. 

 

Stephen Imrie 
Clerk to the Committee 

September 2009 
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ANNEXE A – letter from the Minister for Enterprise, Energy and Tourism 
 
14 September 2009 
 
 
Dear Iain 
 
ARBITRATION (SCOTLAND) BILL 
 
I am writing in relation to the Arbitration (Scotland) Bill to update you on the 
progress made over the summer following my two meetings with 
stakeholders. 
 
I am pleased to advise you that both meetings were very constructive.  I hope 
that from my report below will satisfy the Committee’s concerns about certain 
aspects of the Bill.    
 
Meeting with consumer stakeholders on 6 August 
 
I undertook to the Committee to meet with organisations which operate 
consumer arbitration schemes, especially on a UK basis, to ensure they are 
aware of the Bill and to discuss any concerns they might have about the 
impact of the Bill, in particular of the mandatory rules in the Bill, on the 
schemes that they run.   When I met with stakeholders on 6 August the 
discussion was widened to seek views on some of the issues raised during 
the Stage 1 evidence sessions and in the Committee’s Stage 1 Report.  We 
also considered that this meeting would provide an opportunity for other 
professional organisations to hear about consumer arbitration schemes and 
extended the invitation to those other organisations.  I have summarised the 
main points of the meeting below.  A list of attendees can be found in Annex 
A. 
 
Impact of the mandatory rules on existing consumer arbitration schemes 
 
The mandatory rules in the Bill aim to ensure that the principle of fair and 
impartial dispute resolution is upheld and provide other important procedural 
rules to facilitate the arbitration process.  A conscious effort has been made to 
keep the number of mandatory rules to a minimum to leave the parties as free 
as possible to decide how best to resolve their dispute in line with the principle 
of party autonomy enshrined in section 1 of the Bill, though there is a balance 
to be struck with the protections in the mandatory rules.  In the case of 
consumer arbitration schemes, the mandatory and default rules will apply in 
the same way as they apply to other kinds of arbitration, subject to the 
important protections which give consumers the option of refusing to be 
bound by consumer arbitration agreements under the provisions of the 
Arbitration Act 1996 which we have highlighted to the Committee previously.   
 
I am pleased to report that there were no concerns raised about the impact of 
the mandatory rules on existing consumer arbitration schemes. 
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Designation of rules 45(b) (power to award damages) and 46 (power to award 
interest) and rule 50 (provisional awards) and default Rule 51 (part awards) 
 
I asked for views on the designation of rules 45(b) and 46 as default following 
Recommendation 4 in the Committee’s Report and the designation of a 
further two rules: mandatory rule 50 and default rule 51 following 
recommendation 11.  No strong views were offered other than by the Law 
Society of Scotland as documented in its evidence. 
 
Speed and cost of arbitration 
 
A discussion took place around a proposal from Nigel Don MSP for a default 
scheme for arbitration schemes distinguishing between arbitrations of different 
values in setting fixed time limits to require cases to be dealt with timeously 
and also at a proportionate cost.   
 
Attendees concluded that the general duties of the arbitrator and the parties in 
mandatory rules 23 and 24 to ensure the arbitration is conducted without 
delay and without incurring unnecessary expense were the best way to 
ensure that arbitrations are progressed proactively.  I have subsequently 
written to Nigel Don in relation to this matter and the letter was copied to the 
Committee Clerks. 
 
Chartered Institute of Arbitrators’ “Scottish Short Form Arbitration Rules” 
 
Jonathan Broome introduced draft “short form” rules based on the Bill which 
have been drafted by the Chartered Institute of Arbitrators and which are 
intended for use by consumers, sole traders and other small businesses.  
These rules and confirmation of a planned publicity campaign by the 
Chartered Institute of Arbitrators, along with the guidance to be produced by 
the Scottish Government on the Bill, answered concerns expressed by those 
at the meeting about raising awareness of the Bill and making it accessible to 
consumers and small businesses.  Attendees suggested useful conduits such 
as Consumer Direct and Trading Standards for raising the possibility of 
arbitration for dispute resolution with individuals who contact them.   
 
Meeting with legal stakeholders on 18 August  
 
I undertook to the Committee to meet further with legal stakeholders to iron 
out some detailed technical issues raised in the stakeholders’ evidence to the 
Committee and in the Committee’s Stage 1 Report.  I met with them on 18 
August and a list of the attendees can be found in Annex A. 
 
The views of these stakeholders have been extremely valuable in improving 
the detail of the Bill, and because of this we are continuing engagement with 
them prior to Stage 2.  While there are some differences of opinion on the 
details, and on one or two issues of principle, the meeting on 18 August was 
very helpful in assisting us to draft amendments in light of comments made by 
attendees and the evidence previously submitted to the Committee at Stage 
1. 
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We are about to issue draft amendments to the legal stakeholders for 
comment, with the intention of trying to reach consensus where possible on 
proposed amendments to the Bill which can be brought forward at Stage 2.  
As examples, we are proposing amendments to the designation of some rules 
as either default or mandatory and also adding transitional provisions to clarify 
the application of the Bill to existing arbitration agreements. 
 
The attached Annex B is a copy of the Annex which will be attached to the 
letter which my officials will be sending out to the legal stakeholders along 
with the draft amendments and which sets out in more detail the thinking 
behind the main amendments on which the Government proposes, seeking 
further comments.    
 
In relation to the repeal of the Model Law, we intend to circulate a document 
which attempts to “audit” the detail of the Model Law provisions compared 
with the Bill.  This is intended to assist those interested in the Bill in using the 
Bill alongside the Model Law, and also to reassure parties that they will still be 
able to adopt the Model Law in practice if they so wish.  It is clear that most 
parties wish the additional powers which the Bill contains for arbitrators to be 
able to grant damages and interest to be available.  We also plan to 
strengthen the provisions in the Bill which allow the parties to choose to use 
the Model Law, should they elect to do so.  I would wish to remind the 
Committee, however, that the overwhelming weight of opinion expressed by 
respondents to the Government’s consultation paper agreed with the proposal 
that the Model Law should be repealed.   
 
In conclusion, and to put the issues under discussion into perspective, it may 
be worth pointing out that the Bill runs to 34 sections and 80 rules in schedule 
1: it could be said to be equivalent of a 114 clause Bill.  The main points at 
issue relate to some 10 – 12 clauses in the Bill.  No objections or suggestions 
have therefore been received in relation to the vast majority of the Bill.   
 
I believe that the work we have done over the summer has addressed what 
some stakeholders called “unintended consequences” and will help us reach 
consensus with stakeholders on the way forward for most of the issues raised.   
 
I am told that the level of engagement with our stakeholders in the detail of 
the Bill is unprecedented.  On this basis, I am convinced that the Arbitration 
(Scotland) Bill is one which will stand the test of time and which will have the 
effect all of us are aiming for – that of encouraging arbitration domestically 
and, in time, attracting more international arbitration business to Scotland.    
 
 

 
 

JIM MATHER 
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ANNEX A 

 
 
ARBITRATION (SCOTLAND) BILL 
 
 
Consumer meeting: attendees 

 
 

Charlotte Barbour Institute of Chartered Accountants 
Colin Baxter  Trading Standards, Edinburgh  
Kyla Brand  Office of fair Trading 
Jonathan Broome Chartered Institute of Arbitrators 
Michael Clancy Law Society of Scotland 
Alan Connarty IDRS Ltd 
Nigel Don MSP 
Lisa Dromgoole Confederation of British Industry 
Bob Dyer  Heating & Ventilation Contractors Association 
Russel Griggs Confederation of British Industry 
Richard Hough Scottish Parliament Information Centre 
Jane Irvine  Arbitrator 
Brian Jamieson Scottish Enterprise 
Susan Love  Federation of Small Business 
Iain McTaggart Scottish Council for Development & Industry 
John Ogilvie  Network VEKA 
Sarah O’Neill  Consumer Focus Scotland 
Brain Smith  Trading Standards, Angus  
Alan Strain  Scottish Chambers of Commerce 
Andrew Wilkinson AVIVA 
 
 
 
 
 
Legal meeting: attendees 
 
 
Richard Anderson   Advocate 
Garry Borland     Faculty of Advocates 
Michael Clancy  Law Society of Scotland 
Professor Fraser Davidson  Stirling University 
Lord Dervaird  Scottish Council for International Arbitration 
Hew Dundas  Chartered Institute of Arbitrators 
Lord Glennie  Senior Judge of the Commercial Court of 

the Court of Session  
Robert Howie  Faculty of Advocates 
Neil Kelly  Law Society of Scotland 
Brian Reeves  Royal Institution of Chartered Surveyors 
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ARBITRATION (SCOTLAND) BILL 
 
The UNCITRAL Model Law 
 
It was clear from the meeting on 18 August that there are deep divisions 
amongst experts on international arbitration in Scotland on this issue.  The 
Government’s position remains that on this issue, in accordance with the 
overwhelming body of opinion expressed at consultation, the UNCITRAL 
Model Law , which has been part of the law of Scotland since 1990, should be 
replaced as the default arbitration law for international commercial arbitrations 
with an arbitration law that is substantially based on the Model Law but fills in 
the main gaps in the Model law on the powers of the arbitrator. 

 

The Economy, Energy and Tourism Committee have sought assurances 
that parties will be free to adopt the Model Law if they wish, subject to 
the mandatory rules in the Bill.  Accordingly, we have proposed an 
amendment to section 8(4)(a)(ii) of the Bill to make express what was 
already implied under the Bill, that parties can agree to choose the 
UNCITRAL Model law for the subject-matter of the default rules.  A 
specific  amendment is however necessary to provide that in 
accordance with Article 6 and 11(2) to (5) of the Model Law recourse to 
the Court of Session and the sheriff court is available to appoint an 
arbitrator where parties have agreed that the Model Law is to apply 
(there is no power at common law).  Other common law powers of the 
courts to support arbitration are preserved, and are not struck at by 
section 11 of the Bill.  There is of course a tension between the Model 
Law and the mandatory rules – e.g. a decision at the urging of the Law 
Society and the Committee to make certain rules mandatory will detract 
to some extent from the ability of parties to arbitrate strictly in line with 
the “pure” Model Law. 
 
While repeal of the 1990 Act removes various provisions about how the Model 
Law applies in Scotland, the mandatory rules in the Bill, and other parts of the 
Act, such as sections 16 to 20 on New York Convention awards, which make 
virtually identical provision to the Model Law, mean that there should be little 
loss of certainty in practice.  The opt out transitional provisions on 
commencement noted below will also allow parties who do not wish to lose 
the Model Law they agreed to arbitrate under to continue to have recourse to 
the old law, in the short term at least.    

 

Commencement arrangements for the Bill  
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As mooted at the meeting on 18 August, we have proposed that while 
the Bill will be applied to existing arbitration agreements, there should 
be an opt out so that those parties who wish to use the old law (possibly 
on the advice of their legal advisers) may opt out of the new regime in 
the Bill.  This opt out will mean that the old law will be saved for this 
purpose.  We would propose, however, that the Scottish Ministers 
should have the power in due course by affirmative procedure order to 
remove this opt out after a suitable period.  While this power would not 
be capable of being exercised for at least five years, following due 
consultation after that period the old law will be able to be repealed.   
 
Stated Case and rule 40 (referring points of law to the Court)  
 
Only minor changes are proposed, given the restrictions on the use of rule 40 
(in particular the arbitrator has to agree to its use) and the fact the parties can 
contract out of it. 
 
In addition, transitional provision is made so that agreement to contract out of 
the Stated Case procedure in an existing arbitration agreement will result in 
the exclusion of rules 40 and 67. 
 
Section 9 – sisting legal proceedings  
 
A completely redrafted section 9(1) to (3) is offered. 
 
The judges of the Commercial Court and the Faculty of Advocates in 
particular have conflicting positions on the change made to the Bill following 
consultation to widen the definition of “dispute” to include any refusal to 
accept a claim.  The Government have considered both views, and while the 
matter is finely balanced, and there will inevitably be an issue over whether 
referring a matter or arbitration will delay consideration by the courts, they 
would consider that if the parties have agreed to go to arbitration, the solution 
should be for the arbitrator to quickly make an award against a claim which is 
bad in law.  
 
The revised wording offers one possibility of addressing the concerns that 
sisting legal proceedings may be used as a delaying tactic.  The word 
“genuine” appears in square brackets.  If included, this would make provision 
along the lines of the Arbitration Act 1975 that the court need not sist if “there 
is not in fact any dispute between the parties with regards to the matter 
agreed to be referred”.  The Government’s narrow preference would be to 
omit this provision because we are not convinced that it is necessary.  A 
dispute which is not a dispute need not be sisted by the court.  In addition 
however the courts in England & Wales also criticised the additional words, 
which do not appear in the New York Convention provision on sisting1.  We 
would however welcome any further views on the draft provision. 
 

                                            
1 Hayter v Nelson [1990] Llyod’s Rep 265. 
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The new provision provides, in the introductory wording and at paragraph (b), 
that an applicant must be party to both the legal proceedings and the 
arbitration agreement concerned.  The words in the former section 9(3)(b) are 
removed, as the Faculty suggested.  Provision is made consistent with the 
Arbitration Acts 1975 and 1996 that the applicant may be a person claiming 
through or under the party to the arbitration agreement.  
 
It may be rare that a party initiating legal proceedings will wish to apply for a 
sist, but circumstances may arise where such a party wishes to do so, e.g. to 
use protective powers of the court, or to stop prescription running, although 
there should be less need for this under the Bill regime.  It may also be 
possible that a party, having raised an action, then realises that arbitration 
under an overlooked agreement is going to lead to a quicker resolution than in 
the Court of Session.  The new section therefore makes it clear that the 
applicant for a sist could be the party who has brought proceedings.   
 
By referring to “matters under dispute”, it recognises that where a dispute 
comprises numerous matters, only some may be for arbitration, which will 
help clarify the provision does not bite more widely than necessary. 
 
New paragraph (d)(ii) is offered as an attempt to define “step in legal 
proceedings” more broadly in line with the Scottish procedural test for raising 
the preliminary point in limine and to reflect the decision in Inverclyde 
(Mearns) Housing Society Ltd. v Lawrence Construction Co Ltd2.    
 
The word “unenforceable” has been replaced with “inoperative” in paragraph 
(e), which is the word used in the New York Convention, the Model Law, the 
1975 Act and the 1996 Act.  It is not considered there is any difference, but 
the consistency of the test with other jurisprudence will be clearer.   
 
Section 13 – anonymity of court proceedings  
 

We propose that the anonymity restrictions in relation to the identity of 
the parties in section 13 should depend on an application to the court 
which would have discretion as to whether to grant the anonymity 
protection.  There would, however, be a presumption in favour of 
granting such an application.   
 

It is proposed that enforcement provisions are excluded from the 
anonymity protection in section 13 since a party which is not complying 
with an arbitral award should not be able to hide behind the 
confidentiality rule.  Criminal proceedings are also expressly excluded 
from the protection offered by section 13.     
 
An addition to rule 25 (confidentiality) that parties to an arbitral dispute will be 
bound by the confidentiality rule in relation to court proceedings where the 

                                            
2 1989 SLT 815. 
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court grants anonymity.  Other provision can be made as necessary by court 
rules.   
 
The Arbitral Appointments Referee 
  

The main point here is that nothing prevents parties agreeing who 
should appoint their arbitrator.  The arbitral appointments referee is only 
fall-back provision.  It is however made express that there is no 
implication that the arbitrator appointed must be subject to training or 
discipline by the arbitral appointments referee. 

 
It was also proposed at the meeting on 18 August that a short petition by the 
court could remedy the situation instead of the Referee.  But if a party objects 
to an arbitral appointments referee, they can (and must within 7 days) send a 
notice of objection, whereupon just such an application can be made to the 
court (rule 7(3) and (5) as revised on introduction).  It would therefore appear 
that this is already achieved by the Bill, but further comments are invited. 
 
Powers of arbitrator under rule 45  
 

We do not think that any amendment should be made to the Bill to 
remove these powers.  Parties to an arbitration have made a conscious 
decision to go to arbitration rather than a court to resolve their dispute 
and it is for them to decide what powers are available to arbitrators.  
Other jurisdictions grant such powers to arbitrators and so Scotland 
would be at a commercial disadvantage (since it might deter parties 
from arbitrating here) if similar powers were not available to arbitrators 
here.  Furthermore, we understand that these power may be available to 
arbitrators under the common law.  Third parties are protected by rule 
54, though we are proposing to strengthen that provision to ensure its 
effect is mandatory.  
 
Rules 45(b), 46, 50 and 51 
 
In relation to rule 45 on damages (rule 45(b)), in line with the strong 
representations of the Law Society on the risk of abuse of the weaker party 
financially, and the recommendation of the Committee, we propose to depart 
from the 1996 Act,remove that paragraph from the remainder of rule 45, and 
make it mandatory.  The remainder of rule 45 would remain default.  It is 
important to recognise that even if there is a mandatory rule that power to 
award damages cannot be removed from an arbitrator (even if both parties 
agree), the arbitrator is not obliged to use the power.   

 

In relation to rule 46 on interest, we propose that the rule is made 
mandatory – this will mean that parties cannot agree that an award 
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including interest will not be available to the arbitrator.  We also propose 
that rule 46(2)(b) is amended to remove the example of simple or 
compound interest so that an award may simply specify the manner in 
which interest is to be calculated.  We think that the rule should 
expressly provide that compound interest will not be available unless 
the parties have agreed that it should be.  The judges of the Commercial 
Court of the Court of Session pointed out that compound interest 
cannot be awarded in the Court of Session unless the parties have 
provided for this in their arbitration agreement and it would seem 
appropriate that the Bill should adopt a similar stance.   
 
Rule 47 is also proposed for removal, given doubts about its interaction with 
other provisions.  Rule 54 as recast will remain to provide protection for third 
parties. 

 

Rule 50, on provisional awards, is currently a mandatory rule, while rule 
51 (part awards) is default.  The Economy, Energy and Tourism 
Committee recommended that the Government should reconsider the 
designations of rules 50 and 51 since there has been widespread 
comment that these rules should be default and mandatory respectively 
and appropriate amendments are offered. 
 
Rule 67 – legal error appeals  
 
Amendments are proposed to rule 67 to address some concerns that the 
double step procedure, which is intended to deter applications which are 
simply delaying tactics, is too complicated or simply unnecessary since 
parties already have the option of contracting out of legal error appeals.  The 
argument was advanced that the court can dismiss unworthy appeals without 
the necessity of a leave to appeal process.  
 
In response to the point made forceably by the Law Society that where parties 
have elected not to contract out of the appeal on error of law, that appeal 
should not be severely restricted, the new sub-rule (at paragraph (a)) will 
allow the parties to bypass the hurdle of applying for leave to appeal on 
grounds of legal error.  The agreement of the parties to allow legal error 
appeal will be possible either in the arbitration agreement or when the dispute 
arises. 
 
Some objected to following the 1996 Act by including “on the basis of findings 
of fact in the award” in rule 67(4)(c).  This phrase was added to the Bill after 
consultation because of comments from a Scottish solicitor that without the 
phrase, the facts of the award could be opened up in a legal error appeal.  It is 
however proposed to add the following words after “award” in rule 67(4)(c): 
“(including any facts which the tribunal treated as established for the purpose 
of deciding the point)”.  It is hoped that this will address this point.      
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ANNEXE B  
 
In its Stage 1 report on the Arbitration (Scotland) Bill, the Committee made the 
following recommendations: 
 
Recommendation 1 (paras 58-60) 
 
The Committee is concerned that the key representative body for 
international arbitrations in Scotland, the Scottish Council for 
International Arbitration, is of the view that the UNCITRAL Model Law 
should still apply for international arbitrations and that the Law Society 
of Scotland feels that the case for repeal has not been made. However, 
the Committee recognises the strongly held views by others for repeal. 
 
The Committee seeks an assurance from the Minister that the Bill fully 
incorporates the Model Law and confirmation that it will still be possible 
for parties to adopt the Model Law in preference to the rules in the Bill, 
subject to the important mandatory rules that it contains. 
 
The Committee recommends that the Minister ensures that he fully 
addresses the concerns expressed by the Scottish Council for 
International Arbitration and others during the stage 1 debate 
(RECOMMENDATION 1). 
 
In the Stage 1 debate, the Minister for Enterprise stated: 
 

“I am happy to give the assurance that the committee sought whereby, 
even if the model law is repealed, it will still be possible for parties to 
adopt it for their arbitration if they so wish. That is effected by section 
8(4), subject to the mandatory rules, as the committee noted in its 
report.” (Col 18956) 

 
Recommendation 2 (para 67) 
 
The Committee is concerned by the lack of clarity on whether or not 
section 33 has retrospective effect in relation to arbitrations that had 
already started and in relation to contracts with clauses based on the 
previous law. The Committee calls on the Scottish Government to revisit 
this issue with a view to amending the Bill at stage 2 to include a 
provision similar to that contained in the consultation draft on the Bill 
which clarified the relationship between the Act and arbitrations that 
had already been initiated (RECOMMENDATION 2). 
 
In the Stage 1 debate, the Minister for Enterprise stated: 
 

“On the commencement date, we are happy to work with members to 
make it clearer how the bill will apply to existing contracts.” (Col 18978) 

Recommendation 3 (paras 70-71) 
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The Committee notes the comments in evidence that the Bill provides 
Scotland with an opportunity to “leap-frog” legislation south of the 
border3. However, given the number of concerns raised in relation to 
some of the provisions within the Bill, as well as to the drafting, the 
Committee believes that the Bill should be considered as work in 
progress and that significant amendments are still needed if the 
Scottish Government is to have achieved its objective of designing 
modern, accessible, attractive and legally sound legislation that will be 
successful in providing the basis for promoting both domestic and 
international arbitration. 
 
The Committee recommends that the Scottish Government clarifies its 
position in relation to the clauses in the Arbitration Act 1996 that will 
continue to apply to Scotland and the potential for these to be re-
enacted, or, if possible, at least restated in the current Bill 
(RECOMMENDATION 3). 
 
In the Stage 1 debate, ministerial intent on this issue was not clear. 
 
RECOMMENDATION 4 (paras 89-90) 
 
The Committee believes that the Bill as drafted in respect of rules 45 and 
46 opens the possibility of one party to a commercial contract having 
unfair bargaining powers to decide whether to include the clauses on 
interest and damages before letting a contract. 
 
In reflecting on the evidence we heard, the Committee believes that 
there is a strong case to be made for the Scottish Government to rethink 
these particular rules and whether they should be made mandatory and 
recommends that the Minister addresses this point during the stage 1 
debate (RECOMMENDATION 4).  
 
In the Stage 1 debate, the Minister for Enterprise stated: 

“The committee suggested that the Government should reconsider the 
default nature of rules 45 and 46, which allow the arbitrator to award 
damages and interest, and consider making them mandatory instead. 
The Law Society of Scotland and the Faculty of Advocates thought that 
economically stronger parties may seek to persuade weaker parties to 
delete those rules from any subsequent arbitration. It should be borne in 
mind that a default rule in the bill can be overridden only with the 
agreement of both parties and that it otherwise applies as a matter of 
law. However, we recognise that the parties, for their own reasons, may 
not wish to have rules on damages and—particularly in the case of 
members of the Muslim community—interest. 

                                            
3 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 27 May 
2009, Col 2166. 
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“Nevertheless, I am happy to confirm that we will discuss that and a 
number of other technical points that are set out in the committee's 
report at the meeting with stakeholders that I mentioned earlier, which 
has been arranged for 18 August. The aim is to engage further at that 
meeting with representatives of the Law Society, the Faculty of 
Advocates, the Chartered Institute of Arbitrators, the Scottish Council for 
International Arbitration, the commercial judges of the Court of Session, 
members and clerks of the Economy, Energy and Tourism Committee 
and others to address outstanding technical comments on the bill. I 
therefore hope that members will see that progress continues to be 
made.” (Col 18957) 

“Rules 45 and 46 are open to discussion. We will pick up that issue in the 
meeting on 18 August.” (Col 18978) 

RECOMMENDATION 5 (para 96) 
 
The Committee is concerned that the sisting of legal proceedings may 
be used as a delaying tactic and suggests that the Scottish Government 
revisits this matter in light of the Faculty of Advocate’s comments that it 
does not make sense in the Scottish context (RECOMMENDATION 5). 
 
In the Stage 1 debate, the Minister for Enterprise stated: 
 

“The issue of sisting legal proceedings as a delaying tactic is open to 
discussion, and we will follow it through.” (Col 18978) 

 
RECOMMENDATION 6 (para 97) 
 
The Committee further notes the point raised by the Faculty of 
Advocates in relation to section 9(3)(b) of the Bill and invites the 
Scottish Government to reconsider this issue in light of the Faculty’s 
comments (RECOMMENDATION 6). [The Faculty pointed out that section 
9(3)(b) does not make sense in the context of the Scottish pleading system as 
“acknowledgement of service does not exist in Scotland”.] 
 
In the Stage 1 debate, the Minister for Enterprise stated: 
 

“Likewise, we will follow through the implications for the Scottish pleading 
system and we will make minor modifications to address.” (Col 18978) 
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RECOMMENDATION 7 (para 102) 
 
Whilst the Committee recognises that confidentiality is a key factor in 
attracting parties to arbitration as a means of dispute resolution, it has a 
number of concerns in relation to section 13 of the Bill as currently 
drafted. These relate both to the practicality of preserving anonymity 
when an arbitration is the subject of legal proceedings and to the 
principles of openness in relation to court proceedings and freedom of 
the press. It also has doubts how the provisions in section 13 could be 
enforced in practice. The Committee therefore calls on the Scottish 
Government to reconsider the provisions within section 13 with a view 
to addressing the concerns raised in evidence to the Committee 
(RECOMMENDATION 7). 
 
In the Stage 1 debate, the Minister for Enterprise stated: 
 

“Likewise, we will follow through the implications for the Scottish pleading 
system and we will make minor modifications to address the issue of 
anonymity and confidentiality (Col 18978) 

 
RECOMMENDATION 8 (para 104) 
 
The Committee recognises the concern raised by the Law Society of 
Scotland and calls on the Scottish Government to review Rule 40 at 
stage 2 to reduce the potential for the Courts to be overburdened by 
referrals on points of law and prevent the risk of parallel consideration 
of arbitrations (RECOMMENDATION 8).  
 
In the Stage 1 debate, the Minister for Enterprise stated: 
 

“We have sound suggestions from practitioners about what we can do to 
emulate what London is doing to avoid overburdening the courts.” (Col 
18979) 

 
RECOMMENDATION 9 (para 108) 
 
The Committee is very concerned by the points raised by the Faculty of 
Advocates in relation to section 22 of the Bill. The Committee 
recognises the need for professional regulation and standards, but 
shares the view of the Faculty that there may be an appearance of the 
Bill protecting the interests of the professional arbitrations bodies in 
Scotland. The Committee therefore calls on the Minister to revisit the 
drafting of section 22 of the Bill to take account of the concerns raised 
in evidence. (RECOMMENDATION 9) 
 
In the Stage 1 debate, the Minister for Enterprise stated: 
 

“We have to revisit the drafting on disciplining arbitrators.” (Col 18979) 
 
RECOMMENDATION 10 (para 111) 
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The Committee is concerned by the powers being accorded to 
arbitrators where comparable powers are not available to sheriffs. It 
calls on the Scottish Government to review this provision in order to 
ensure that the powers provided to arbitrators are proportionate with 
their role (RECOMMENDATION 10). 
 
In the Stage 1 debate, ministerial intent on this issue was not clear. 
 
RECOMMENDATION 11 (para 116) 
 
The Committee recommends that the Scottish Government reconsiders 
the designations attributed to Rules 50 and 51 (RECOMMENDATION 11). 
 
In the Stage 1 debate, ministerial intent on this issue was not clear. 
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Arbitration (Scotland) Bill 

12:17 
The Convener: The final item concerns the 

committee’s approach to stage 2 of the Arbitration 
(Scotland) Bill. We have received a letter from the 
Minister for Enterprise, Energy and Tourism 
indicating the outcomes of the discussions that he 
had over the summer with consumer groups and 
various legal stakeholder bodies with an interest in 
the area. We agreed that we would consider that 
letter to determine whether it addresses the points 
from our report that we wish to take up or whether 
we may still wish to lodge amendments to the bill 
on some matters. 

I will pass on immediately to our expert, Gavin 
Brown, to find out what he has to say. 

Gavin Brown: I am pleased that the 
Government went ahead with the two meetings 
over the summer. Nigel Don was able to go to one 
of them and found it productive. 

The tone of the minister’s letter is helpful. On 
most of the points on which he has said that he 
will draft amendments, the direction of his 
proposals is entirely what the committee was 
looking for but, until we see the amendments, it is 
difficult to know whether we will accept, reject or 
want to adjust them. 

I am still a bit uncertain about the Government’s 
response to some of our recommendations. 
Recommendation 2 relates to retrospective effect. 
The committee felt that retrospective laws were, in 
general, not a good idea. Section 33 will be 
amended so that parties will be able to opt out of 
retrospective application to existing agreements. 
Whether that is a good idea will depend entirely on 
the amendment. Will both parties need to agree to 
it? Will one party be able to decide unilaterally to 
opt out or will it be stuck with the new rules without 
agreement? It seems like a good movement, but 
our final response will depend on what the 
amendment says. 

Recommendation 3 relates to the Arbitration Act 
1996. Two or three sections of the 1996 act will 
still apply to Scotland and not be included in the 
bill. That will mean that almost the entire law will 
be in one act and two or three sections of 
applicable law will be in another act. Our view was 
that we should find a way of restating those 
sections in a schedule, if not in the bill itself, so 
that people who were looking for arbitration law 
would be able to pick up one document. 

The Convener: That concerns the issues about 
consumer legislation, which is reserved, and the 
question whether the UK Government would agree 
to the rule being included in the legislation. We 

338



2397  16 SEPTEMBER 2009  2398 

 

can write to the minister for clarification on that 
point, because he did not respond either in the 
debate or in the letter in a way that lets us know 
what the intention is. 

Gavin Brown: Yes; we received no specific 
response on that point. 

Recommendation 7 concerns confidentiality, 
particularly if the matter goes to court. Again, the 
direction of travel that the minister has indicated 
seems to be the right one, but I am concerned 
about the drafting of the relevant amendment. 

With regard to the number of areas in which we 
said that things should be mandatory, the 
Government has taken soundings and decided to 
make them mandatory. We thought that the 
designation of rules 50 and 51 should be swapped 
around, and the evidence that we have received 
suggests that that has happened. Overall, 
therefore, I think that the Government’s moves are 
positive. There are two or three areas in which the 
devil will be in the detail, but, other than that, I am 
quite pleased at what the Government has done. 

Lewis Macdonald: The points that Gavin Brown 
raises will influence whether we need to consider 
the issue again when the amendments are 
published, because we know the broad thrust but 
not the detail. 

Likewise, on the minister’s response about the 
repeal of the model law and the consequences of 
that, he has indicated that a document will be 
circulated to audit the detail of the model law. It 
would be interesting to know what process is 
intended to follow the circulation of that document, 
and whether that will be taken into account by the 
minister in advance of him lodging amendments. 

The Convener: I find it slightly odd that we 
received from the Government what is, in 
essence, a covering letter for a series of draft 
amendments that it will circulate to various bodies, 
but we did not receive the draft amendments. I 
was going to suggest that the committee should 
ask to receive a copy of the draft amendments that 
have been circulated, even if that is on a 
confidential basis. That would enable us to work 
out whether the amendments would meet our 
concerns, if they are agreed to. 

I also suggest that we write to the Faculty of 
Advocates and the Law Society of Scotland to ask 
for their views on what the Government proposes. 
Those were the two key bodies that had concerns 
with the original drafting. 

Once we have received responses, we can 
decide at the meeting before the meeting at which 
we will begin stage 2 consideration whether we 
wish to lodge any amendments. We hope that the 
Government will have lodged its amendments 
before our meeting on 30 September. We can 
certainly encourage it to do so. 

Do members agree to those suggestions? 

Members indicated agreement. 

Meeting closed at 12:23. 
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Economy, Energy and Tourism Committee 
 

25th Meeting, 2009 (Session 3), Wednesday, 30 September 2009 
 

Arbitration (Scotland) Bill – Committee approach to Stage 2 
 
 
Background 
1. At its meeting of 16 September 2009, the Committee discussed an 
update that it had received from the Minister for Enterprise, Energy and 
Tourism on discussions that the Scottish Government had held with key 
stakeholders on the Arbitration (Scotland) Bill over the course of the summer.  

2. The Committee considered the information received from the Minister 
and agreed to request a copy of the draft amendments produced by the 
Scottish Government and to write to key stakeholders to seek their views on 
the discussions held over the summer and on draft amendments. 

Further information 
3. The Committee has received a further letter from the Minister for 
Enterprise, Energy and Tourism which includes an annexe setting out the 
Scottish Government’s reasons for repealing the UNCITRAL Model Law, a 
note comparing the provisions of the Arbitration (Scotland) Bill and the 
UNCITRAL Model Law and an attachment with the draft amendments that the 
Scottish Government distributed to key stakeholders. These amendments 
have been grouped in relation to the issues that they amend. This letter, and 
the various attachments to it, is attached at Annexe A. 

4. In his letter, the Minister indicates that he is likely to lodge the final 
amendments on either Monday 28 or Tuesday 29 September. These 
amendments will be distributed to Members in a daily list and we will also 
bring copies to the Committee meeting.  

5. The Bill Team has indicated that it is happy to provide a briefing on the 
proposed amendments to any individual Member who wishes one.  

6. The Committee has also received written submissions from the 
Chartered Institute of Arbitrators (CIArb) Scottish Branch and the Law Society 
of Scotland. These are attached at Annexe B and Annexe C respectively. 

Decision 

7. The Committee is invited to consider the information provided by the 
Minister for Enterprise, Energy and Tourism, by CIArb Scottish Branch and by 
the Law Society of Scotland in order to decide whether it wishes to lodge any 
Committee amendments to the Arbitration (Scotland) Bill at Stage 2, and, if 
so: 

• to identify which recommendations from its Stage 1 report it would like to 
form the basis of amendments; and 
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• to delegate to the Convener the final decision on the drafting of the 
Committee amendments once the policy intent has been agreed by all or 
a majority of members of the Committee. 

 
Stephen Imrie 

Clerk to the Committee 
September 2009 
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Annexe A – Letter and attachments from the Minister for Enterprise, 
Energy and Tourism 
 

September 2009 
 
 
ARBITRATION (SCOTLAND) BILL 
 
The Committee briefly discussed the Arbitration Bill during its meeting on 16 
September.  You may recall that I wrote to the Committee on 11 September to 
give an indication of where the Government is minded to bring forward 
amendments to the Bill at Stage 2.  I was encouraged to hear that, subject to 
the detail of the amendments, members believe that the Government has 
moved to address concerns raised in relation to most of the issues the 
Committee identified in their Stage 1 Report. 
   
In discussion, I understand that it became apparent that the Committee would 
find it helpful to have sight of the actual draft Government amendments rather 
than simply the description which I sent the Committee in my letter of 11 
September.  I am happy to share these with the Committee and I hope that 
this will assist with the Committee’s further consideration of the Bill, 
particularly since some of these issues are technically difficult.  I must 
emphasise, however, that the amendments are only drafts and they are 
subject to possible further changes, in particular in the light of comments from 
stakeholders.  We hope to lay the Government amendments on 28 or 29 
September in order to allow the Committee to discuss them at its meeting on 
30 September.   
 
I also understand that the consumer protection provisions in the Arbitration 
Act 1996 which apply to Scotland were discussed.  The Government shares 
the Committee’s desire for these provisions to be included in the Scottish 
legislation so that all of the law on arbitration in Scotland appears in the one 
statute.  The consumer protection reservation does not, however, allow the 
Parliament to add provisions for the purpose of consumer protection by 
amendment at Stage 2.  In order to add the relevant provisions to the 
legislation, this will have to be effected by an Order under section 104 of the 
Scotland Act passed by the Westminster Parliament – after enactment of the 
Bill.  My officials have raised this matter with their Whitehall counterparts in 
BIS, but still await a response.    
 
Lewis Macdonald raised the issue of the Model Law and commented that it 
would be helpful to see the “audit” of the UNCITRAL Model Law and the Bill to 
which I referred in my letter of 11 September and which is intended to allow a 
comparison of the detail of the Model Law provisions with the Bill.  This is, as I 
indicated, intended to assist those interested in the Bill in using the Bill 
alongside the Model Law. 
 
The Government’s position remains that, in accordance with the 
overwhelming body of opinion expressed at consultation, the UNCITRAL 
Model Law, which has been part of the law of Scotland since 1990, should be 
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replaced as the default arbitration law for international commercial arbitrations 
with an arbitration law that is substantially based on the Model Law, but fills in 
the main gaps in the Model law on the powers of the arbitrator.  The 
Committee may find it helpful to be reminded of the reasons for the repeal of 
the Model Law set out in the Annex to this letter.   
 
I hope the Committee finds these documents helpful.  
 
 
 
 

 
 
 
 
 
JIM MATHER 
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          ANNEX 

ARBITRATION (SCOTLAND) BILL 

REASONS FOR REPEALING THE UNCITRAL MODEL LAW 

• If the Model Law is not repealed, this will perpetuate the position 
whereby there are two arbitration laws in Scotland, one for domestic 
arbitration and one for international commercial arbitrations.  It may 
lead to successful discrimination claims in EC law, in relation to other 
Member States – analogous case law in the Court of Appeal in 
England & Wales suggests at least some elements of the regime would 
breach EC law.  The Faculty of Advocates has suggested that having 
two arbitration regimes will inevitably lead to disputes as to which 
regime applies.   

• The Model Law is incomplete and contains many crucial gaps (for 
example, no powers are given to the arbitrator to award damages, 
expenses or interest).  It does not therefore provide a comprehensive 
arbitration regime and has to be supplemented by domestic law.  The 
Bill, which (like the UK Arbitration Act 1996) is based on Model Law 
principles, will, however, provide a comprehensive framework for 
arbitration in Scotland. 

• The Model Law has not attracted any significant amount of international 
arbitration business for Scotland since 1990, probably fewer than 30 
cases in 19 years. 

• Non-Model Law venues such as London, Paris, Stockholm, 
Geneva/Zurich and New York are thriving. 

• Model law jurisdictions such as Germany, Australia, New Zealand, 
Norway and Denmark are not successful and therefore the Model Law 
alone cannot be considered to be a panacea for attracting international 
arbitration business. 

• There are Model Law jurisdictions which are successful, such as 
Singapore, Hong Kong and Vienna, but we believe that these are 
successful for other reasons, not simply because they have the Model 
Law.  Singapore is successful because arbitration there is strongly 
supported by the courts and by the Singapore Government.  Hong 
Kong benefits from business from the People’s Republic of China, 
where Hong Kong awards can be enforced under the New York 
Convention of 1958.  Vienna is the venue of choice for central and 
eastern Europe, including Russia.  Vienna is also seen as neutral (also 
the case with Geneva/Zurich): it has been suggested that Scotland 
might also be seen as a neutral venue by, for example, a foreign party 
in dispute with an English company.   
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Comparison of Arbitration (Scotland) Bill and UNCITRAL Model Law 

 
• This short note compares the provisions of the UNCITRAL Model 
Law and the Arbitration (Scotland) Bill.  It contains a broad outline only – a 
detailed table to facilitate comparison is set out in the Annex. 
 
• The broad conclusion is that there are differences of detail, but that 
equivalent provision is made in the Bill for the provisions of the Model Law, 
as may be expected as the Model Law sets out minimum measures for an 
arbitration law.  This matches the conclusion of the Departmental Advisory 
Committee on the Bill that led to the UK Arbitration Act 1996 (“the UK 
Act”), from which the provisions of the Bill draw, which confirmed that the 
UK Act: 
   "reflects as far as possible the format and provisions of the UNCITRAL 
Model Law"1. 
 
• The Bill of course makes wider provision over and above the 
minimum Model Law, including and to supplement the Model Law with the 
powers on damages and interest for the arbitrator.  Some of that additional 
provision is included in the Bill in default rules which can be disapplied 
(e.g. appeal to the court on point of law).  Others are contained in the 
mandatory rules (e.g. appeal to the court on the grounds covered in rules 
65 and 66 for lack of jurisdiction and serious irregularity respectively). 
 
 
Similarities and differences 
 
• Most of the provisions are broadly similar.  There are however some 
differences of detail.  A number are highlighted here. 
 
• Time limits are different for an application to remove an arbitrator 
(e.g. 30 days from notice under Article 13(3) of the Model Law vs no time 
limit aside from rule 68 in the Bill). 
 
• The default position is that unless the parties agree otherwise there is 
a sole arbitrator in the Bill rather than 3 arbitrators in the Model Law.  The 
parties can however agree under the Bill to use 3 arbitrators.  A sole 
arbitrator was in any event the default position in the Model Law enshrined 
at present in the 1990 Act.   
 
• The detailed grounds for challenge of an award in Article 34 of the 
Model Law are broadly reflected by the grounds in the Bill, in rules 65 and 
66.  See the Annex for detailed comparison of the grounds.  E.g. “serious 
irregularity” challenge under the mandatory rules is wider and cover other 
breaches of the rules in the Bill or the arbitration agreement between the 
parties, but subject to the test of “substantial injustice”.   Incorporation of 

                                            
1 Explanatory Memorandum on the UK Act ordered to be printed on 18 December 1995. 
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the Model Law into Scots law in the 1990 Act also supplemented the 
Model Law – e.g. the express ground of an award being procured by fraud, 
bribery or corruption (Article 34(2)(v) as the Model Law was enshrined in 
the 1990 Act), now caught by rule 66(2)(f)(ii) of the Bill.   
 
• The Model Law has a 3 month time limit for making the appeal 
(Article 34(2)); the Bill has a stricter 28 day time limit (rule 68(4)).   
Extra provisions in the Bill 
 
• There are detailed provisions in the Bill, not in the Model Law, as it 
forms minimum measures, including provisions which can be disapplied by 
agreement between the parties such as appeal on grounds of error of law, 
and mandatory rules which can’t be contracted out of, of which the Model 
Law has no— 
 

- rule 53 (power to withhold award for expenses) 
- rule 61 (ban on pre-dispute liability on expenses) 
- rule 58 (fees) though the mandatory rule is based on agreement 

between the parties and the arbitrator for fees 
- rules 70-72 (express rules on immunity) 
- rule 78 (umpire) – though the Model Law preparatory materials make 

clear that umpires were not to be excluded 
 

• In addition, if following the strong case recognised by the Economy, 
Energy and Transport Committee, the additional rules conferring on the 
arbitrator a power to award damages and interest, two of the recognised 
“gaps” in the Model Law, are made mandatory, they will also form 
mandatory grounds not contained in the Model Law.  Aside from the 
mandatory rules, the parties can contract out of the other supplementary 
rules.   
 
• On the other hand, if mandatory rule 50 in the Bill (powers to make 
provisional (or interim) awards), which can be contracted out of under 
Article 17 of the Model Law, is made a default rule, it will bring the Bill 
closer to the Model Law2. 
  
 
Recourse to the Courts under the Bill on Model Law grounds 
 
• Where the parties decide an arbitration should be held as far as 
possible under the Model Law, where the default rules of the Bill are 
disapplied by the contrary agreement of the parties, the mandatory rules 
will cover the majority of the direct appeals to the courts under the Model 
Law – in particular under Articles 13(3), 14, 16(3) and 34(2).  For each of 
these provision in the Bill is similar, but the mandatory rules in the Bill will 

                                            
2 Art.17 and Art.17A-17J of the Model Law make optional provision for interim measures 
and preliminary order, which (as with Article 17) apply in the absence of agreement 
otherwise between the parties.  These provisions introduced in 2006 are not included in 
the 1990 Act or in the UK Arbitration Act 1996. 
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supersede those in the Model Law.  Though they are broadly similar and 
each of the Articles of the Model Law have an equivalent in the Bill, there 
are some differences as noted.   
 
• In addition, the supportive powers of the courts at common law are 
not struck at by section 11 and are preserved by the Bill (e.g. see rule 
43(4) in the Bill) or where default those rules will apply where the parties 
don’t agree otherwise.  So this will for instance cover Article 9 of the 
Model Law. 
 
• Section 8(4) allows the parties to agree to alternative provision under 
the Bill, but does not cover appointment of arbitrators.  The repeal of the 
1894 Act and the fact there is no power for a court to appoint an arbitrator 
at common law will need a power to be added to the Bill expressly in 
relation to the Model Law – to replace the provision formerly made in the 
1990 Act for Article 6 of the Model Law. 
 
 
The 1990 Act 
 
• Does repeal of the 1990 Act result in the loss of anything else in 
implementing the Model Law for Scotland?   
 
• Articles 35 and 36 are covered by section 10 and the virtually 
identical New York Convention award enforcement provisions in sections 
16 to 20 of the Bill in practice.  The courts have the power generally, as 
under section 66(3) of the 1990 Act, to have regard to that material 
according to the usual rules of statutory interpretation where appropriate3.  
Section 66(4) and (5) are effectively replaced by the effect of the Bill.  The 
1990 Act additional definition of “arbitrator” is redundant under the scheme 
of the Bill (particular if proposed transitional provision is made to deem 
“arbiter” to “arbitrator” in contracts and by order in relation to statutory 
arbitrations).  The definition of “State” is important for lawyers 
internationally, in particular for cross-border UK arbitrations, but the Bill 
applies is expressly applied to cross-border arbitrations (section 2(1) 
definition of “arbitration” in the Bill).  The definitions in the Model Law are 
noted in the Annex below. 
 
 
 
The Scottish Government 
14 September 2009 

                                            
3 Fothergill v Monarch Airlines Ltd. [1981] AC 251. 
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Annex 
 

[Where provisions are similar, the equivalent provision in the Bill may simply be 
noted.] 

 
Comparison of Arbitration (Scotland) Bill and UNCITRAL Model Law 

 
Model Law 
 

Bill 

Article 1. Scope 
Art 1(1) 
 
Art 1(2) 
 
 
Art 1(3) & (4) 
 
Art 1(5) 

 
Bill applies to international commercial arbitration 
(section 2(1)) 
Bill generally applies if seated in Scotland - sections 3 
& 6.  Sections 9 and 10 and 16 to 20 apply more 
widely than to arbitration seated in Scotland. 
Bill applies to international commercial arbitration 
(section 2(1))4

Section 28 
Article 2.  Definitions and 
rules of interpretation 
(a), (d) 
 
 
(b) 
(c) 
(e) 
 
(f) 
 

 
 
Institutions acting – allowed in most areas, 
e.g. section 8(4)(a)(ii), rules 2(c), 7(1)(a), 11(1)(b), 
57(d)(ii), 58(2)(b) 
Section 2(1) definition in Bill 
Court acting domestically defined by the Bill 
Section 8(4)(a)(ii) makes clear institutional rules can 
be referred to. 
Section 29(1) – “claim” includes “counterclaim”.  
Contrary intention in rule 36 

Article 3. Receipt of written 
communications 
(a) 
 
(b) 

Rule 79 
 
Similar, no express requirement for a record of posting 
in rule 79, but needed in practice as evidence.   
Will not apply to court proceedings – rules of court will 
supersede. 

Article 4. Waiver of right to 
object 
 

Rule 73 – similar in effect.  Without “undue delay” in 
Model Law; as soon as reasonably practicable etc. in 
rule 73(2).  In both, other fixed time limits apply where 
relevant and restriction doesn’t apply where party 
doesn’t know of objection.  Also reasonable diligence 
requirement in Bill. 

Article 5. Extent of court 
intervention 

Section 11 (and section 1(c)) – challenges only where 
permitted. 

Article 6. Court / other 
authority for certain 
functions of arbitration 
assistance / supervision 

Section 11, definition of “court” in section 29(1) and 
throughout rules 

Article 7. Option I Definition 
and form of arbitration 
agreement 
Option II Definition of 

Section 4 and definition of “dispute” in section 2.  No 
rules on form of agreement – Bill follows Option II of 
Art 7 of Model Law as revised in 2006. 

                                            
4 In the case of the definitions of “commercial and “relationships of a commercial nature” and 
Art 2(l) on headings to articles, in the footnotes to the Model Law. 
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arbitration agreement 
Article 8. Arbitration 
agreement and substantive 
claim before court 
 
 
Art 8(2) 

Section 9 – same grounds not to sist: “void, 
inoperative or incapable of being performed”.   
Bill closer to Model Law than 1990 Act on reference to 
the substance of the claim rather than the pleadings 
for time by which sisting may be sought. 
Arbitration can generally continue. 

Article 9. Arbitration 
agreement and interim 
measures by court 

Rules 42 & 43 (or at common law).  Court protective 
powers available. 

Article 10. Number of 
arbitrators  
 

Rule 5.  Parties free to determine number of 
arbitrators in both.  Default position sole, not 3 
arbitrators in Bill (as with the 1990 Act). 

Article 11. Appointment of 
arbitrators 
Art 11(1) 
 
Article 11(2) 
Article 11(3) Appointment – 
default procedure where 
parties don’t agree on 
single arbitrator 
Article 11(4) Appointment 
procedure failure 

All default rules in Bill. 
 
Not express but not needed – Scots law doesn’t have 
a rule against a foreign arbitrator.  See rules 3 & 4. 
Rule 2(d) 
 
Rule 6 - rest of appointment procedure similar.   
 
 
Rule 7 - procedure similar save for role of Arbitral 
Appointments Referee. 

Article 12. Grounds for 
challenge 
Article 12(1) 
Article 12(2) 
 

Mandatory rules in Bill 
 
Rule 8.  Also rule 74 definition of “independence” 
Rule 12-14 – Bill grounds of challenge to arbitrator 
wider in Bill as substantial injustice for other breach of 
rules/agreement 

Article 13. Challenge 
procedure 
Art 13(1) 
 
Art 13(2) 
 
Art 13(3) – challenge 
referred to court 
 

 
 
Bill procedures are same mix of mandatory for court 
aspects and default between parties as Model Law. 
Rules 10 & 11 (default).  Similar procedure – 14, not 
15 days in Bill.   
Rule 12 (arbitrator) or rule 13 (tribunal) and 14 
(supplementary) – mandatory.  Similar procedure, 
including the tribunal continuing the arbitration 
meantime.  No 30 day time limit for appeal on 
challenge in Bill. 

Article 14. Failure or 
impossibility to act 
 
Art 14(1) 
 
 
 
Art 14(2) 

Mandatory rules in Bill, similar application to court 
available. 
 
Rule 12(c) – lack of capacity 
Rule 15 – resignation – Bill has provision on 
resignation and liability in rules 15 and 16 
Rule 23 – delays – “substantial injustice” required for 
undue delay removal under Bill 
No direct equivalent but appears unnecessary. 

Article 15. Appointment of 
substitute arbitrator 

 
Rule 17 

Article 16. Competence of 
arbitral tribunal to rule on its 
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jurisdiction 
Art 16(1)  
Art 16(2) 
Art 16(3)  

Mandatory rules— 
- Rule 19 (& section 5 separability) 
- Rule 20(2) 
- Rule 21 – 14 days to appeal in Bill vs 30 in Model 
Law 

Article 17. Power of arbitral 
tribunal to order interim 
measures 

Rule 50 and related provisions (e.g. rule 34) – default 
provision where Bill mandatory (though that proposed 
to change).  Also rule 34 (powers relating to property), 
though not in form of an award. 

[Chapter IV A – Interim 
Measures and 
Preliminary Orders] 

Optional provisions of Model Law not enshrined in 
1990 Act or UK Arbitration Act 1996.  No direct 
equivalent (see rule 50 – subject to proposed 
amendment). 

Article 18. Equal treatment 
of parties 
 

Rule 23(1)(a) and (b) and (2) etc. 

Article 19. Determination of 
rules of procedure  
 

Rule 27 (default by virtue of section 8) 

Article 20. Place of 
arbitration 
 

Section 3 and rule 28 

Article 21. Commencement 
of arbitral proceedings 
 

Rule 1 – “request” to the other party in Model Law; 
“notice of submitting” in Bill 

Article 22. Language 
 

Rule 27(2)(g) (default by virtue of section 8) 

Article 23. Statements of 
claim and defence 
 

Rule 27(2)(b) (default by virtue of section 8) 

Article 24. Hearings and 
written proceedings 
 

Rule 27 (default by virtue of section 8).  No express 
default right to request oral hearing in Bill, or for 
notice, but rule 23(2) requires tribunal must give party 
a reasonable opportunity to put its case, and treat the 
parties fairly.  Procedure on supply of copies to other 
party left to the arbitrator, rule 27(2)(c). 

Article 25. Default of a party 
 

Rule 36 (failure to submit claim/defence) 

Article 26. Expert appointed 
by arbitral tribunal 
 

Rule 33 

Article 27. Court assistance 
in taking evidence 
 

Rules 42 (mandatory) & 43 

Article 28. Rules applicable 
to substance of dispute  
 

Rule 44 

Article 29. Decision-making 
by panel of arbitrators 
 

Rule 29 – Bill includes Model Law provision for 
majority.  Specific provision for matters of procedure 
not in Bill, but would be in practice where parties or 
other members of tribunal agreed, so unnecessary.  

Article 30. Settlement 
 

Rule 55(3) and (4) 

Article 31. Form and Rule 48 – similar, though some more default in the 

 11  

 

350



EET/S3/09/25/3 

contents of award 
 

Bill.  Default provision in the Bill requiring previous 
provisional or part awards to be noted. 

Article 32. Termination of 
proceedings  
 

Rule 55 – equivalent provision.  No express provision 
for withdrawal of claim and continuation against party 
withdrawing, but provision in rules 36(1)(a) for failure 
to pursue a claim. 

Article 33. Correction and 
interpretation of award; 
additional award 

Rule 56 – similar, 28 days in Bill vs 30 in Model Law 

Article 34. Application for 
setting aside as exclusive 
recourse against arbitral 
award 
 
Art 34(2)(a)  
(i) - Incapacity 
    - Agreement not valid 
(ii) No proper notice of 
arbitration  
Unable to present case  
(iii) Award deals with 
dispute not covered etc. 
(separable)  
(iv) Composition of tribunal 
or arbitral procedure not in 
accordance with agreement 
(unless agreement not in 
accordance with Model 
Law)  

[(v) Procured by fraud, 
bribery or corruption] 

 
Art 34(2)(b) 
(i) Matter not arbitrable 
(i) Public policy 
 
Art 34(3) 
Art 34(4) 

Rules 65 and 65 – challenge on jurisdiction and 
serious irregularity; grounds in Art 34 covered in 
practice, if not in same terms— 
 
 
 
– Rule 66(2)(i) 
– Rule 65 
– Various provisions requiring notice in practice and 
rule 66(2)(a)(ii) 
– Rule 23(2) and 66(2)(a)(ii) 
– Rule 65, rule 66(2)(b) 
 
– Rule 66(2)(a) but with reference to the Bill instead – 
but Bill default rules varied to Model Law rules. 
 
 
 
– Rule 66(2)(f)(ii) etc. NB. added by the 1990 Act for 
Scots law, not in Model Law itself. 
 
 
- Section 28 
- Rule 66(2)(f)(i) 
 
Procedure – 3 months in Model Law, 28 days in Bill 
Rule 69 – Court can refer back to tribunal (on deciding 
the appeal) 

Article 35. Recognition and 
enforcement 
 

Sections 16-20 (NY Convention) in Bill.  Effectively 
mandatory in Bill.  Will be available anyway in same 
terms.  Section 10 of Bill also available. 

Article 36. Grounds for 
refusing recognition or 
enforcement 

As above.  Virtually identical grounds for refusal on the 
Model Law – section 18(2) to (4). 
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Draft Amendments provided to key stakeholders 
 

Arbitration (Scotland) Bill - Stage 2  
 

GROUP 1 – MANDATORY/DEFAULT SPLIT (TRIBUNAL’S POWERS ETC.) 

Section 7 

Jim Mather 
 

1 In section 7, page 3, leave out line 11 and insert— 

 < rule (Power to award payment and damages) (power to award payment 
and  damages) 

  rule 46 (interest) 

 rule 51 (part awards)> 

Schedule 1 

Jim Mather 
 

2 In schedule 1, page 27, line 18, at end insert— 

<Rule Power to award payment and damages M 

(1) The tribunal’s award may order the payment of a sum of money (including 
a sum in respect of damages). 

(2) Such a sum must be specified— 

(a) in any currency agreed by the parties, or 

(b) in the absence of such agreement, in such currency as the tribunal 
considers appropriate.> 

Jim Mather 
 

3 In schedule 1, page 27, leave out lines 22 and 23 

Jim Mather 
 

4 In schedule 1, page 27, line 26, after <document> insert <(other than a decree of court)> 

Jim Mather 
 

5 In schedule 1, page 28, leave out lines 6 and 7 

Jim Mather 
 

6 In schedule 1, page 28, line 10, at end insert— 

<(  ) Interest is to be calculated as simple interest or in such other manner as 
may be agreed by the parties.> 

Jim Mather 
 

7 In schedule 1, page 28, leave out lines 13 to 15 
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GROUP 2 – UNCITRAL MODEL LAW 

Section 8 

Jim Mather 
 

8 In section 8, page 3, line 32, leave out <(for example,> and insert <or other document (for 
example, the UNCITRAL Model Law,> 

Section 11 

Jim Mather 
 

9 In section 11, page 5, line 12, at end insert— 

<(  )  Where the parties agree that the UNCITRAL Model Law is to apply to an 
arbitration, articles 6 and 11(2) to (5) of that Law are to have the force of law in 
Scotland in relation to that arbitration (as if article 6 specified the Court of 
Session and any sheriff court having jurisdiction).> 

 

GROUP 3:  SISTING 

Section 9 

Jim Mather 
 

10 In section 9, page 4, line 3, leave out subsections (1) to (3) and insert— 

<(  ) The court must, on an application by a party to legal proceedings concerning any 
matter under [genuine] dispute, sist those proceedings in so far as they concern 
that matter if— 

(a) an arbitration agreement provides that a dispute on the matter is to be 
resolved by arbitration (immediately or after the exhaustion of other 
dispute resolution procedures), 

(b) the applicant is a party to the arbitration agreement (or is claiming through 
or under such a party), 

(c) notice of the application has been given to the other parties to the legal 
proceedings, 

(d) the applicant has not— 

(i) taken any step in the legal proceedings to answer any substantive 
claim against the applicant, or 

(ii) otherwise acted since bringing the legal proceedings in a manner 
indicating a desire to have the dispute resolved by the legal 
proceedings rather than by arbitration, and 

(e) nothing has caused the court to be satisfied that the arbitration agreement 
concerned is void, inoperative or incapable of being performed.>. 

 

GROUP 4 – AWARD TO BE FINAL AND BINDING 
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Before section 10 

Jim Mather 
 

11 Before section 10, insert— 

 <Arbitral award to be final and binding on parties 

(  ) A tribunal’s award is final and binding on the parties and any person claiming 
through or under them (but does not of itself bind any third party). 

(  ) In particular, an award ordering the rectification or reduction of a deed or other 
document is of no effect in so far as it would adversely affect the interests of any 
third party acting in good faith. 

(  ) This rule does not affect the right of any person to challenge the award— 

(a) under Part 8 of the Scottish Arbitration Rules, or 

(b) by any available arbitral process of appeal or review.> 

Schedule 1 

Jim Mather 
 

12 In schedule 1, page 29, leave out lines 27 to 35 

 

GROUP 5 – RESTRICTION ON COURT INTERVENTION 

Section 10 

Jim Mather 
 

13 In section 10, page 4, line 34, after <section> insert <or in section 11> 

Section 11 

Jim Mather 
 

14 In section 11, page 5, line 2, leave out <No> 

Jim Mather 
 

15 In section 11, page 5, line 5, leave out <except> and insert <only> 

 

GROUP 6 – ANONYMITY IN LEGAL PROCEEDINGS 

Section 13 

Jim Mather 
 

16 Leave out section 13 and insert— 

 <Anonymity in legal proceedings  

(1) A party to any civil proceedings (other than proceedings under section 10) 
relating to an arbitration may apply to the court for an order prohibiting the 
disclosure of the identity of a party to the arbitration in any report of the 
proceedings. 
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(2) The court must, when considering whether to grant such an order, have regard to 
whether disclosure— 

(a) can reasonably be considered as being needed to protect a party’s lawful 
interests, 

(b) would be in the public interest, or 

(c) would be necessary in the interests of justice.> 

Schedule 1 

Jim Mather 
 

17 In schedule 1, page 20, line 32, leave out <treated> and insert <actionable> 

Jim Mather 
 

18 In schedule 1, page 21, line 22, at end insert <or 

(  ) any civil proceedings relating to the arbitration in respect of which an 
order has been granted under section 13 of this Act,> 

 

GROUP 7 – PRESCRIPTION AND LIMITATION 

Section 21 

Jim Mather 
 

19 In section 21, page 8, line 30, at end insert— 

<(  ) in subsection (2)(b), after “Scotland” insert “in respect of which an 
arbitrator (or panel of arbitrators) has been appointed”,> 

 

GROUP 8 – ARBITRAL APPOINTMENTS REFEREE 

Section 22 

Jim Mather 
 

20 In section 22, page 9, line 33, at end insert— 

<(  ) Despite subsection (2)(b), an arbitral appointments referee is not obliged to 
appoint arbitrators in respect of whom the referee provides training or operates 
disciplinary procedures.> 

 

GROUP 9 – POWER TO AMEND ACT 

Section 24 

Jim Mather 
 

21 In section 24, page 10, line 18, after <Law> insert <, the UNCITRAL Arbitration Rules> 

Jim Mather 
 

22 In section 24, page 10, line 18, at end insert— 
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<(  ) Before making such an order, Ministers must consult such persons appearing to 
them to have an interest in the law of arbitration as they think fit.> 

 

GROUP 10 - TRANSITIONALS 

Section 31 

Jim Mather 
 

23 In section 31, page 12, line 22, at end insert <, or 

(  ) under section (transitional provisions)(4),> 

After section 33 

Jim Mather 
 

24 After section 33, insert— 

<Transitional provisions 

(1) This Act does not apply to an arbitration begun before commencement. 

(2) This Act otherwise applies to an arbitration agreement whether made on, before 
or after commencement. 

(3) Despite subsection (2), this Act does not apply to an arbitration arising under an 
arbitration agreement (other than an enactment) made before commencement if 
the parties agree that this Act is not to apply to that arbitration. 

(4) Ministers may by order specify any day falling at least 5 years after 
commencement as the day on which subsection (3) is to cease to have effect. 

(5) Before making such an order, Ministers must consult such persons appearing to 
them to have an interest in the law of arbitration as they think fit. 

(6) Any reference to an arbiter in an arbitration agreement made before 
commencement is to be treated as being a reference to an arbitrator. 

(7) Any reference in an enactment to a decree arbitral is to be treated for the 
purposes of section 10 as being a reference to a tribunal’s award. 

(8) An express provision in an arbitration agreement made before commencement 
which disapplies section 3 of the Administration of Justice (Scotland) Act 1972 
(c.59) in relation to an arbitration arising under that agreement is, unless the 
parties otherwise agree, to be treated as being an agreement to disapply rules 40 
and 67 in relation to such an arbitration. 

(9) In this section, “commencement” means the day on which this section comes 
into force.>. 

 

GROUP 11 - CHALLENGES 
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Schedule 1 

Jim Mather 
 

25 In schedule 1, page 20, line 5, leave out from <other> to <being> and insert <parties have 
agreed that such an application may be> 

Jim Mather 
 

26 In schedule 1, page 25, line 13, leave out from <other> to <being> and insert <parties 
have agreed that such an application may be> 

 

Jim Mather 
 

27 In schedule 1, page 35, line 36, leave out from beginning to <proceed> in line 1 of page 
36 and insert— 

<(  ) A legal error appeal may be made only— 

(a) with the agreement of the parties, or 

(b) with the leave of the Outer House. 

(  ) Leave to make a legal error appeal may be given> 

Jim Mather 
 

28 In schedule 1, page 36, line 4, after <award> insert <(including any facts which the 
tribunal treated as established for the purpose of deciding the point) 

Jim Mather 
 

29 In schedule 1, page 36, line 8, leave out from <and> to <proceed> in line 13 and insert— 

<(  ) An application for leave is valid only if it— 

(a) identifies the point of law concerned, and 

(b) states why the applicant considers that leave should be granted. 

(  ) The Outer House must determine an application for leave without a 
hearing (unless satisfied that a hearing is required). 

(  ) The Outer House’s determination of an application for leave> 

Jim Mather 
 

30 In schedule 1, page 36, line 14, leave out <which proceeds> 

 

GROUP 12 – TRIBUNAL SPLIT DECISIONS 

Jim Mather 
 

31 In schedule 1, page 22, line 28, after <made> insert <— 

(  ) where the tribunal consists of 3 or more arbitrators, by the last 
arbitrator to be appointed, or 

(  ) where the tribunal consists of 2 arbitrators,> 
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GROUP 13 – MISCELLANEOUS MINOR AMENDMENTS 

Section 18 

Jim Mather 
 

32 In section 18, page 8, line 11, leave out <adjourn> and insert <sist> 

Section 29 

Jim Mather 
 

33 In section 29, page 11, line 13, leave out <and 9> and insert <, 9, 11 and (Anonymity in 
legal proceedings)> 

Schedule 1 

Jim Mather 
 

34 In schedule 1, page 14, line 9 after <agreement> insert <(or any person claiming through 
or under such a party)> 

Jim Mather 
 

35 In schedule 1, page 18, line 33, after <effect> insert <in relation to an arbitration> 

Jim Mather 
 

36 In schedule 1, page 18, line 33, after <arbitrator> insert <for that arbitration> 

Jim Mather 
 

37 In schedule 1, page 24, line 23, leave out <(see rule 30)> 

Jim Mather 
 

38 In schedule 1, page 33, line 19, after <made> insert <only> 

Jim Mather 
 

39 In schedule 1, page 37, line 16, after <made> insert <only> 

Jim Mather 
 

40 In schedule 1, page 42, line 14, at end insert— 

<part award     rule 51> 

 

Jim Mather 
 

41 In schedule 1, page 42, line 15, at end insert— 

<provisional award    rule 50> 
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Annexe B – Written submission from the Chartered Institute of 
Arbitrators (CIARb) Scottish Branch 
 
 
Introduction 
The CIArb welcomes the Committee’s invitation to present a submission at 
Stage 2;  as the Committee has been kind enough to note, the CIArb is the 
world’s leading arbitral institution with 12,000 members in 108 countries.  Our 
members have been involved with drafting arbitral legislation in more than 30 
countries and we have drawn on that (and other) experiences from around the 
world, consulting with colleagues on a worldwide basis, in presenting 
submissions to the Scottish Government and to the Committee. 
We appreciate that time is short and that the parliamentary process and 
timescale preclude taking every point to a full conclusion.  We also appreciate 
that the Committee’s interest in legal minutiae may be less intense than our 
own.  Consequently, the comments below are those which we believe 
essential for the Committee to consider 
The Scottish Government, to whom we made a detailed drafting submission 
on 27th July, has already shared its Proposed Amendments with us;  these 
have absorbed some, but not all, of our detailed suggestions, many of which 
were, perhaps, of an “i-dotting, t-crossing” nature.  On 19th September, at the 
request of the Scottish Government, we commented on its Proposed Stage 2 
Amendments and we repeated that we thought our July suggestions both 
meritorious and non-contentious.  We are well aware that, throughout the 
drafting of this Bill, the Scottish Government has proceeded after very 
thorough enquiry and very careful consideration of all the issues and all the 
arguments thereon so we will make no issue in the event that our detailed 
suggestions are not accepted. 
That said, there are four main issues on which we wish to address the 
Committee now.  We will address the principles in this submission but will, if 
requested, convert these into drafting proposals very quickly 
 
Commencement/Transitional Provisions 
In our view this remains the single most important outstanding issue 
concerning the Bill so we will address it thoroughly;  for simplicity, let us say 
that there are two main options: 
Option A:   the Bill will apply to all arbitrations commencing after the date 

the Bill comes into force (the “Commencement Date”); 
Option B:   the Bill will apply to all arbitration agreements entered into after 

the Commencement Date; 
Objections have been raised to Option A in that it (allegedly) imposes 
retrospective legislation on parties with existing arbitration agreements and is 
therefore unacceptable in principle;  with respect, these objections are without 
justification: 
(i) the Arbitration Acts of 1889, 1934, 1950, 1979  and 1996 in England 

followed Option A without objection, complaint or difficulty; 
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(ii) further, we suggest that 120 years of precedent shows that Option A 
is the correct way forward even before we consider any other factors. 

(iii) There appears to be an assumption in the objections to Option A that 
parties are having something taken away from them whereas in fact 
the opposite is proposed in that parties not already in an arbitration 
are being “deprived of the right” to arbitrate under an antiquated, 
incomplete and wholly unsatisfactory legal system and are being 
“forced” to do so under a modern, efficient system consistent with 
international best practice and with the Model Law.  In our view it is 
self-evident that any party offered such a choice would agree to go 
down this route and we find it inconceivable that any fully-informed 
party would disagree 

(iv) In this regard, access to the Stated Case procedure has been cited as 
something, by implication something of value, that the parties will 
“lose” under the Bill;  this argument fails for two main reasons: 
(a) as powerfully stated by Lord Hope in ERDC Construction Ltd v 

HM Love & Co Ltd (No 2) (1997 SLT 175): “Excessive use of this 
procedure is liable to bring the whole process of arbitration into 
disrepute”.  and “If arbiters are to have the confidence which 
they require to simplify and accelerate procedure in such cases, 
they ought not to be exposed to the risk of challenge to their 
decisions by means of the cumbersome and time consuming 
procedure of a stated case” 

(b) The Bill offers an alternative (in Rule 40), based on a tried and 
proven model, which allows the parties to seek a Court ruling on 
a point of law if they wish one but where Rule 40 does not allow 
a recalcitrant party to derail the arbitration by using the Stated 
Case procedure. 

It follows, therefore, that Option A “deprives” a party of access to the 
discredited Stated Case procedure but offers it something which is a 
considerable improvement.  We find it inconceivable that any party 
could object to this other than on the ground that they want the “right” 
to derail arbitrations;  the latter is entirely contrary to public policy, 
both worldwide ad in this Bill (refer section 1). 

(v) Similarly, Option A “forces parties out” of a system of law where 
interest and damages are not available as of right into one where they 
are;  we find it inconceivable that any party could rationally object to 
this. 

Even before we consider the consequences of Option B, we believe that the 
arguments in favour of Option A are overwhelming. 

~~~~~ 
The principal effect of Option B is that it guarantees the existence in Scots law 
of two entirely separate, and incompatible, systems of arbitration in near-
perpetuity, one system being the old, antiquated, incomplete, wholly 
unsatisfactory system, the other, of course, being the new system introduced 
by the Bill.  If presented in this manner, you might well ask “Why should we do 
this ?  Is this not absurd ?” 

 21  

 

360



EET/S3/09/25/3 

Imagine a long-term contract (oil & gas contracts can run for 40 years, leases 
for 999 years5) entered into before the Commencement Date and containing 
an arbitration agreement.  Under Option B, the “old law” must be preserved 
indefinitely to preserve the “rights” available under that arbitration agreement. 
The consequences of this are that lawyers, arbitrators, judges, academics and 
users will have to study, teach, apply two systems of law indefinitely;  
furthermore, the Scottish Government and the Scottish Parliament will, in 
near-perpetuity, be responsible for overseeing, and legislating for, a wholly 
duplicated system of law. With respect, this is a wholly absurd waste of effort. 
The Scottish Government’s proposed amendment (refer sub-section (3)) to 
the commencement./transitional provisions is, with great respect, wholly 
unacceptable since if one party somewhere in Scotland with a pre-existing 
arbitration agreement elects to stay with the ‘old law’, then the latter will be 
perpetuated, whether for 40, 999 or 1,000,000 years.  There are numerous 
powerful objections to this including:  (i) it negates the principle objective of 
the Bill itself, the reform of arbitration law in Scotland;  (iii) it allows a single 
party to block that reform. (iii) any such perpetuation is in direct contradiction 
to the policy objectives set out in section 1 of the Bill;  (iv) it flies in the face of 
international consensus concerning arbitral practice 
If there is to be any transition (and 120 years of English precedent makes it 
abundantly clear that no transition is necessary), it can only be on the basis 
that arbitrations commenced within one year of the Commencement Date can, 
by express written agreement of the parties, be conducted under the old law. 
To be valid, such agreement should be made after a certain date stated in the 
Bill;  there are two options in this latter regard -  either (i) no earlier than the 
Commencement Date or (ii) after the arbitration has commenced.  We 
strongly prefer the latter since, in the real/objective commercial world, parties 
are positioned to make informed decisions only when a dispute is staring 
them in the face. 
 
Law Governing the Arbitration Agreement 
With a few exceptions, contracts define the system of law which is to govern 
the contract whether it be Scots, English, Swedish, Vietnamese or Iraqi etc;  
that is their choice.  The Bill guides arbitrators to make a decision absent clear 
agreement of the parties (see Rule 44(1)). 
By choosing (for example) Scotland as the seat of any arbitration deriving 
from the contract, the parties choose the arbitration law of Scotland to apply to 
their arbitration;  that is their choice (see section 3). 
Rule 44 and section 3 represent the international norm in these regards;  so 
far, so good BUT ......... the Bill does not address and, so far as we are aware, 
no legislation in the world addresses, the important question as to “what law 
governs the arbitration agreement itself“.  Following international norms, the 
arbitration agreement is to be regarded as a separate contract (the Bill 
provides this in section 5(1);  see also the House of Lords decision in Fiona 
Trust which shows why this is of supreme importance) but, as proposed in the 

                                            
5  We understand that there are leases with 1,000,000 year terms but we at the CIArb 

have never seen one. 
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Bill, the law of Scotland will not address this potentially critical question.  Such 
omission merely guarantees litigation of the issue in the future with the 
possibility, as in England, of conflicting first instance decisions necessitating 
further litigation there in the Court of Appeal or Supreme Court to decide the 
matter.  Our proposal stops all that potential litigation dead in its tracks before 
anyone even thinks about it. 
We need to add a s.4(2) to the Bill to the effect that where Scotland is 
designated by the parties in their arbitration agreement as the seat of the 
arbitration then, absent any express agreement by the parties as to the choice 
of law governing the arbitration agreement itself, the law of Scotland shall 
govern it (i.e. the [separable] contract to arbitrate).  Note that this takes effect 
only where the parties have not already agreed the applicable law. 
The reason for this is that in some jurisdictions, the law [governing] the 
arbitration agreement is the law governing the contract which includes it, in 
others it is the law of the seat which governs the arbitration agreement.  In 
England there are conflicting decisions, Sonatrach v Ferrell (2002) going with 
the law of the main contract, C vs D (2007) and Shashoua v Sharma (2009) 
going with the law of the seat.  The overwhelming international consensus is 
that the law of the seat is the preferable choice.  We should put this beyond 
doubt in Scotland.   
Further, we need a s.4(3):  if the parties have not designated any seat, then 
the broad consensus view is that absent any express agreement by the 
parties as to the choice of law governing the arbitration agreement itself the 
law chosen by the parties to govern the main [container] contract should 
govern the arbitration agreement incorporated therein. 
 
Legal Error Appeals 
In respect of Rule 67(10), we believe strongly that, on a question of law, the 
appeal process should NOT necessarily be excluded from the Supreme Court 
(as it will be from 1st October).  The case Golden Victory is in point here where 
the Arbitrator was bound by existing Court of Appeal authority although he 
thought it led to the wrong result, the High Court judge was also bound, the 
Court of Appeal ditto but in the House of Lords their Lordships reversed 
everyone and changed the law (i.e. back to where the Arbitrator wanted to 
be). 
Further, suppose that the legal error appeal arose i.r.o. a UK statute;  we then 
have the real risk of conflicting decisions in the Inner House on a Scottish 
appeal and in the House of Lords on an English appeal on the same point.  
 
We consider it fundamentally wrong that this Bill creates that latter possibility. 
A part-compromise is that Rule 67(10) allows access to the Supreme Court 
only if it affects UK law. 
 
Consumer Arbitrations 
We respectfully submit that the debate over incorporating ss.89-91 of the 
Arbitration Act 1996 (“AA96”) into this Bill is unnecessary, for three reasons: 
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(i) consumer arbitration agreements are governed by the Unfair Terms in 
Consumer Contracts Regulations 1999 (previously the 1994 
Regulations) (the “Regulations”) and they (a) implement an EU 
Directive on the matter (b) apply in Scotland as well as in England.  It 
is irrelevant whether or not the Bill inherits ss.89.91 since the 
Regulations will still apply to control consumer arbitration in Scotland. 

(ii) consumer protection legislation is a Reserved Matter; 
(iii) to the extent that consumers need to be made aware of their rights 

under the Regulations, the Bill is demonstrably a wholly inappropriate 
means of such communication;  far more appropriate means are via 
either or both of (a) consumer organisations or (b) the CIArb’s 
proposed Scottish Short Form Arbitration Rules (“SSFARs”).  As 
regards (a), we assume that consumer organisations have been 
communicating the message since 1994 and the Bill can contain 
nothing in that regard.  As regards (b) the notes to the SSFARs make 
the consumer’s legal position crystal clear and the Bill cannot assist in 
that regard 
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Annexe C – Written submission from the Law Society of Scotland 
 
Arbitration (Scotland) Bill 
I am writing in response to the letter of 17 September sent by Iain Smith 
MSP, Convener of the Economy, Energy and Tourism Committee, to Mr 
Neil Kelly, who is a member of the Law Society’s Arbitration Working 
Party. Mr Smith asks in his letter to know of any concerns which the 
Society has in relation to the Bill, in view of potentially lodging 
Committee amendments. 
 
The Society notes the points made by the Minister for Enterprise, 
Energy and Tourism, Jim Mather MSP, in his letter of 14 September, 
addressed to Mr Smith. The letter updates on progess made on the Bill 
following the two meetings with stakeholders, held on 6 and 18 August. 
Society representatives were present at both of these meetings. We 
have written to the Scottish Government expressing gratitude for the 
further opportunities afforded to us and other stakeholders to consult on 
the Bill, since the Bill’s introduction. The Government has made efforts 
to respond to many of our concerns and has shared a number of 
proposed amendments. 
 
We believe that the Government has responded positively to our 
evidence on the UNCITRAL Model Law; commencement arrangements 
for the Bill with regard to retrospective effect; remedies available to the 
tribunal, including the arbitrator’s power to assess and award damages; 
the arbitrator’s power to award interest prior to the decree arbitral; and 
the mandatory or default status of Rules 50 and 51, concerning 
‘provisional’ and ‘part’ awards. We still have a number of concerns 
about the Bill, however, and these are laid out below. 
 
UNCITRAL Model Law
The Society notes the Government’s proposed amendment to section 
8(4)(a)(ii), which is intended to make explicit the option for parties to 
choose to use the UNCITRAL Model Law, in place of default rules.  
However, under this amendment it would remain the case that parties 
choosing the Model Law would be subject to the mandatory rules. 
The Society wishes to reiterate the concerns that it raised in evidence to 
the Committee.  
 
The case for repeal of the use of the UNCITRAL Model Law has not 
been persuasively made. Part of the case that has been made for 
repeal is that the lack of international arbitration in Scotland is 
attributable to deficiencies in the Model Law. However, as has been 
raised in evidence to Parliament on this issue, the failure to attract 
international arbitration to Scotland likely reflects a number of different 
factors. These factors may include the following: Scotland is not a 
country with a tradition as a centre for international arbitration; Scottish 
domestic arbitration law has been in need of modernisation, which this 
Bill will achieve; and investment of time and resources marketing 
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Scotland as a venue for international arbitration has not been a high 
priority.  There are no established facilities for hosting international 
arbitrations such as an international arbitration centre. 
 
The Society and the Scottish Council for International Arbitration (SCIA) 
have both provided evidence to the effect that repeal of the Model Law 
will be likely to damage the prospects of Scotland attracting further 
international arbitration – one of the aims of the Bill. SCIA is commonly 
recognised as the leading organisation concerned with promoting 
Scotland as a base for international arbitrations, and its members have 
considerable experience of the needs of those choosing arbitration as a 
means of dispute resolution. 
 
An issue central to this evidence is the perception of possible users of 
Scotland as a location for international arbitration. The Model Law was 
promulgated by the United Nations and is a well established and well 
known scheme. Its use avoids the possible concern that some users of 
international arbitration might have regarding national legislation which 
might be thought to have been enacted in order to move away from the 
principles contained within the Model Law. Whether as a matter of fact 
the national legislation does so or not may not matter. A prospective 
user of international arbitration who seeks reassurance that there is no 
national bias is more likely to choose a jurisdiction where it can be 
clearly demonstrated that the Model Law has been adopted. 
Conversely, the proposed repeal of the Model Law is a negative signal 
which may create a perception that Scotland is not a supporter of it.  
 
We are grateful to have received a copy of the Government’s recent 
document comparing the Arbitration (Scotland) Bill and the UNCITRAL 
Model Law. We note that a number of differences between the two 
schemes are identified and believe that these differences may risk 
causing the negative perceptions discussed above. 
 
The Society therefore suggests that the Bill should be amended to 
leave out the repeal in Schedule 2 of section 66, Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1990, which adopts the 
UNCITRAL Model Law into Scots Law. 
 
Commencement Arrangements
The Society is pleased to note that the Scottish Government has 
responded to its concerns, further detailed in its written and 
supplementary evidence, about the retrospective effect of the Bill on 
those arbitration agreements made before commencement. The Society 
notes that a Government amendment providing for transitional 
arrangements has been drafted.    
 
Remedies Available to the Tribunal
We note that the Government intends to respond to our concerns in 
relation to the arbitrator’s powers to award and assess damages by 
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making it a mandatory rule, as opposed to a discretionary rule, as is 
currently in the Bill. We welcome the recognition that even if there is a 
mandatory rule, the arbitrator is not obliged to use the power. 
We also welcome the proposed amendment to make Rule 46, which 
concerns the tribunal’s awarding of interest, mandatory rather than 
discretionary. 
 
Provisional and Part Awards
The Society notes the Government’s intention to make Rule 50 on 
provisional awards, a default rule, and Rule 51, on part awards. This is 
in agreement with our written evidence. 
 
Rule 40 – Referral of Point of Law 
 
Rule 40 allows parties to apply to the Outer House of the Court of 
Session to refer a point of law. The Society has already made 
representations that Rule 40 should be left out of the Bill, in order to 
avoid undermining the arbitration process, increasing pressure on the 
Court, and allowing the possibility of undesirable parallel processes of 
arbitration and Court proceedings. 
 
As stated in our written evidence, it has always been the case that 
Scottish arbiters (arbitrators) deal with questions of law and fact. 
However, Rule 40 allows for any points of Scots law arising during the 
arbitration to be referred to the Court before the decree arbitral – i.e. 
before the arbitrator has had a chance to make a decision on the point 
in question. It is suggested that this is too early in the procedure for the 
Court to be involved. The procedure which would be introduced by this 
rule is of a different nature to Court involvement after a decision has 
been reached by the arbitrator and where a party considers there may 
be an error in law (see below). 
 
Rule 67 – Challenging an Award: Legal Error 
The Society has remaining concerns in relation to Rule 67, regarding 
legal error appeals.  We believe that the proposed amendments may be 
insufficient and that the Rule requires further clarification.   
 
In our written evidence we suggested that on the rare occasion when a 
party might seek to challenge an award based on legal error, the Bill 
should include a simpler rule. We suggested that this might proceed as 
follows. Where the Court is satisfied that there is a real issue, an error 
of law can be referred to a judge of the Commercial Court in the Outer 
House of the Court of Session. The matter could be dealt with under the 
expedited procedure available there, with an appeal only to the Inner 
House at the discretion of the judge concerned.  
 
The Society accepts the need for judicial control over legal error 
appeals, in order to prevent abuse. However, we retain concerns about 
the hurdles set out in Rule 67(4) (c), which essentially mirror the 
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position in England, and where there has been criticism of too narrow 
an approach having been taken in deciding when a legal error appeal 
can proceed. It is important to bear in mind that (before the proposed 
amendment) these provisions determine cases where the parties have 
not excluded Rule 67, meaning that they have agreed that a legal error 
appeal should be available to them. 
 
We suggest that the wording in the proposed Government amendments 
that a legal error appeal may be made only “with the agreement of the 
parties” appears to beg the question – is a separate agreement 
envisaged? It had been anticipated that parties who would choose not 
to exclude the default Rule 67 would appear to be accepting that they 
would have a legal error appeal available to them. Furthermore, we 
believe that the proposed amendment, to insert in Schedule 1, page 36, 
line 4, after “award”, the words “including any facts which the tribunal 
treated as established for the purpose of deciding the point”, may not be 
appropriate.  
 
In the Society’s view, Rule 67 requires further clarification and further 
amendments may be necessary.  
 
I hope these comments are useful. 
 
 
Yours sincerely 
 
 
Samuel Condry 
Law Reform Officer 
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Lewis Macdonald Stuart McMillan 

Iain Smith (Convener) David Whitton (Committee Substitute) 

Apologies were received from Marilyn Livingstone. 

Arbitration (Scotland) Bill: The Committee considered and agreed its approach to 
the scrutiny of the Bill at Stage 2. 
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12:55 
On resuming— 

Arbitration (Scotland) Bill 
The Convener: Given that we all have a fairly 

busy day, and given that we will have the 
opportunity to have lunch with Robert Peston in 
the members‘ dining room shortly, we will resume 
the meeting. I want to give Gavin Brown time to sit 
down because he is the only person who knows 
about the next item of business. 

The final item of business is the Arbitration 
(Scotland) Bill. We agreed to consider this week, 
before stage 2 starts next week, whether the 
committee wishes to consider any committee 
amendments to the bill. Of course, members will 
be free to lodge their own amendments. 

I thank the Minister for Enterprise, Energy and 
Tourism for the information that he has provided to 
the committee and for lodging the Government 
amendments on Monday, which will give us time 
to consider them today, which is helpful. The 
amendments touch on most of the issues that we 
raised in our report. We have to consider whether 
we still wish to pursue any amendments. As I said, 
members are free to lodge amendments on 
specific areas if they are not happy with the way 
the Government has responded. 

Does Gavin Brown want to comment? 

Gavin Brown: Yes. We raised a couple of 
issues last time. One was in relation to our original 
recommendation 2, which referred to the 
retrospective transitional provisions, I suppose, of 
the bill. Jim Mather‘s amendment 60, which 
applies to after section 33, seems to take care of 
the issues that I had on that point. 

Our recommendation 3 was about bringing in 
part of the UK Arbitration Act 1996, which relates 
to consumer protection. That has not been 
proposed, but there is a letter from the minister 
explaining that he is awaiting a response from 
Westminster on it. 

Our recommendation 7 referred to section 13, 
on confidentiality. Amendment 52 would replace 
section 13. What is proposed is much cleaner and 
takes care of the issues that the Faculty of 
Advocates, in particular, raised. It seems 
satisfactory. 

The Government has dealt with most of the 
issues that we raised. I am still a little bit unsure 
about the list of small-scale consumer arbitrations 
and the potential impact on them, but there is not 
a specific section in the bill on that, so it does not 
merit a committee amendment. I would not 
recommend any specific committee amendments. 
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Lewis Macdonald: My only thought was about 
the United Nations Commission on International 
Trade Law model law and amendment 51. I would 
be interested to hear whether members think it 
provides a safe protection for parties to resort to 
the model law, rather than use the bill as it is 
designed. 

The Convener: We can explore that when we 
debate the amendments. There will also be an 
opportunity to return to the issue at stage 3 if 
members of the committee are not satisfied. 

Lewis Macdonald: At first sight, the 
amendment looks to be cleaner and clearer than 
what was there before. 

The Convener: On that basis, do we agree that 
we do not need to lodge any committee 
amendments at this stage, although we will have 
that opportunity at stage 3 if we feel that 
something has not been satisfactorily dealt with at 
stage 2? 

Members indicated agreement. 

The Convener: That concludes today‘s 
meeting. It has been a long meeting but a valuable 
one. I remind members that at our next meeting 
we will deal with stage 2 of the Arbitration 
(Scotland) Bill and take further evidence on the 
budget. 

Meeting closed at 12:59. 
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Arbitration (Scotland) Bill 
 

Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 6 Schedule 1 
Sections 7 to 27 Schedule 2 

Sections 28 to 34 Long Title 
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

After section 5 

Jim Mather 
 

1 After section 5, insert— 

<Law governing arbitration agreement 

 Where— 

(a) the parties to an arbitration agreement agree that an arbitration under that 
agreement is to be seated in Scotland, but 

(b) the arbitration agreement does not specify the law which is to govern it, 

 then, unless the parties otherwise agree, the arbitration agreement is to be governed by 
Scots law.> 

Schedule 1 

Jim Mather 
 

2 In schedule 1, page 14, line 9, after <agreement> insert <(or any person claiming through or 
under such a party)> 

Jim Mather 
 

3 In schedule 1, page 15, line 7, leave out <an arbitrator is not> and insert <a tribunal (or any 
arbitrator who is to form part of a tribunal) is not, or cannot be,> 

Jim Mather 
 

4 In schedule 1, page 15, line 12, leave out <send a copy> and insert <give notice> 

Jim Mather 
 

5 In schedule 1, page 15, line 13, leave out from <receiving> to <of> in line 14 and insert <notice 
of reference being given by making an> 

SP Bill 19-ML  Session 3 (2009) 
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Jim Mather 
 

6 In schedule 1, page 16, line 6, after <parties> insert <, and 

(  ) in the case of an individual not yet appointed as an arbitrator, to any arbitral 
appointments referee, other third party or court considering whether to appoint the 
individual as an arbitrator,> 

Jim Mather 
 

7 In schedule 1, page 16, line 31, leave out <receiving a competent objection> and insert <a 
competent objection being made> 

Jim Mather 
 

8 In schedule 1, page 18, line 11, at end insert— 

<(  ) The Outer House’s determination of an application for resignation is final.> 

Jim Mather 
 

9 In schedule 1, page 18, line 21, at end insert— 

<(  ) The Outer House’s determination of an application for an order is final.> 

Jim Mather 
 

10 In schedule 1, page 18, line 33, after <effect> insert <in relation to an arbitration> 

Jim Mather 
 

11 In schedule 1, page 18, line 33, after <arbitrator> insert <for that arbitration> 

Jim Mather 
 

12 In schedule 1, page 20, line 5, leave out from <other> to <being> and insert <parties have agreed 
that such an application may be> 

Jim Mather 
 

13 In schedule 1, page 20, line 32, leave out <treated> and insert <actionable> 

Jim Mather 
 

14 In schedule 1, page 21, line 22, at end insert <or 

(  ) any civil proceedings relating to the arbitration in respect of which an order has 
been granted under section 13 of this Act,> 

Jim Mather 
 

15 In schedule 1, page 22, line 28, after <made> insert— 

<(  ) where the tribunal consists of 3 or more arbitrators, by the last arbitrator to 
be appointed, or 

(  ) where the tribunal consists of 2 arbitrators,> 
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16 In schedule 1, page 24, line 23, leave out <(see rule 30)> 

Jim Mather 
 

17 In schedule 1, page 25, line 13, leave out from <other> to <being> and insert <parties have 
agreed that such an application may be> 

Jim Mather 
 

18 In schedule 1, page 26, line 23, at end insert— 

<(  ) The tribunal may continue with the arbitration pending determination of the 
application.> 

Jim Mather 
 

19 In schedule 1, page 27, line 18, at end insert— 

<Rule 44A Power to award payment and damages M 

44A(1) The tribunal’s award may order the payment of a sum of money (including a sum in 
respect of damages). 

(2) Such a sum must be specified— 

(a) in any currency agreed by the parties, or 

(b) in the absence of such agreement, in such currency as the tribunal considers 
appropriate.> 

Jim Mather 
 

20 In schedule 1, page 27, leave out lines 22 and 23 

Jim Mather 
 

21 In schedule 1, page 27, line 26, after <document> insert <(other than a decree of court)> 

Jim Mather 
 

22 In schedule 1, page 28, leave out lines 6 and 7 

Jim Mather 
 

23 In schedule 1, page 28, line 10, at end insert— 

<(  ) Interest is to be calculated— 

(a) in the manner agreed by the parties, or 

(b) failing such agreement, in such manner as the tribunal determines.> 

Jim Mather 
 

24 In schedule 1, page 28, leave out lines 13 to 15 
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25 In schedule 1, page 29, line 13, after first <to> insert <deliver or> 

Jim Mather 
 

26 In schedule 1, page 29, leave out lines 27 to 35 

Jim Mather 
 

27 In schedule 1, page 30, line 34, leave out <tribunal receiving the application> and insert 
<application being made> 

Jim Mather 
 

28 In schedule 1, page 33, line 1, leave out <Where no such award is made> and insert <Until such 
an award is made (or where the tribunal chooses not to make such an award)> 

Jim Mather 
 

29 In schedule 1, page 33, line 19, after <made> insert <only> 

Jim Mather 
 

30 In schedule 1, page 35, line 20, at end insert <or 

(  ) that an arbitrator has not treated the parties fairly,> 

Jim Mather 
 

31 In schedule 1, page 35, line 36, leave out from beginning to <proceed> in line 1 of page 36 and 
insert— 

<(  ) A legal error appeal may be made only— 

(a) with the agreement of the parties, or 

(b) with the leave of the Outer House. 

(  ) Leave to make a legal error appeal may be given> 

Jim Mather 
 

32 In schedule 1, page 36, line 4, after <award> insert <(including any facts which the tribunal 
treated as established for the purpose of deciding the point)> 

Jim Mather 
 

33 In schedule 1, page 36, line 8, leave out from <and> to end of line 13 and insert— 

<(  ) An application for leave is valid only if it— 

(a) identifies the point of law concerned, and 

(b) states why the applicant considers that leave should be granted. 

(  ) The Outer House must determine an application for leave without a hearing (unless 
satisfied that a hearing is required). 

 4

374



(  ) The Outer House’s determination of an application for leave is final. 

(  ) Any leave to appeal expires 7 days after it is granted (and so any legal error appeal made 
after then is accordingly invalid unless made with the agreement of the parties).> 

Jim Mather 
 

34 In schedule 1, page 36, line 14, leave out <which proceeds> 

Jim Mather 
 

35 In schedule 1, page 36, line 33, at end insert <the later of the following dates> 

Jim Mather 
 

36 In schedule 1, page 36, line 34, leave out <takes effect, or> and insert <is made, 

(  ) if the award is subject to a process of correction under rule 56, the date on which 
the tribunal decides whether to correct the award, or> 

Jim Mather 
 

37 In schedule 1, page 36, line 36, at end insert— 

<A legal error appeal is to be treated as having being made for the purposes of this rule if 
an application for leave is made.> 

Jim Mather 
 

38 In schedule 1, page 37, line 16, after <made> insert <only> 

Jim Mather 
 

39 In schedule 1, page 40, line 8, at end insert— 

<Rule 77A Unfair treatment D 

A tribunal (or arbitrator) who treats any party unfairly is, for the purposes of these rules, 
to be deemed not to have treated the parties fairly.> 

Jim Mather 
 

40 In schedule 1, page 42, line 14, at end insert— 

<part award     rule 51> 

 

Jim Mather 
 

41 In schedule 1, page 42, line 15, at end insert— 

<provisional award    rule 50> 
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Section 7 

Jim Mather 
 

42 In section 7, page 3, line 5, at end insert— 

 <rule 4 (eligibility to act as an arbitrator)> 

Jim Mather 
 

43 In section 7, page 3, leave out line 11 and insert— 

 < rule 44A (power to award payment and damages) 

  rule 46 (interest) 

 rule 51 (part awards)> 

Section 8 

Jim Mather 
 

44 In section 8, page 3, line 32, leave out <(for example,> and insert <or other document (for 
example, the UNCITRAL Model Law,> 

Section 9 

Jim Mather 
 

45 In section 9, page 4, line 3, leave out subsections (1) to (3) and insert— 

<(  ) The court must, on an application by a party to legal proceedings concerning any matter 
under dispute, sist those proceedings in so far as they concern that matter if— 

(a) an arbitration agreement provides that a dispute on the matter is to be resolved by 
arbitration (immediately or after the exhaustion of other dispute resolution 
procedures), 

(b) the applicant is a party to the arbitration agreement (or is claiming through or 
under such a party), 

(c) notice of the application has been given to the other parties to the legal 
proceedings, 

(d) the applicant has not— 

(i) taken any step in the legal proceedings to answer any substantive claim 
against the applicant, or 

(ii) otherwise acted since bringing the legal proceedings in a manner indicating 
a desire to have the dispute resolved by the legal proceedings rather than by 
arbitration, and 

(e) nothing has caused the court to be satisfied that the arbitration agreement 
concerned is void, inoperative or incapable of being performed.> 
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Before section 10 

Jim Mather 
 

46 Before section 10, insert— 

 <Arbitral award to be final and binding on parties 

(1) A tribunal’s award is final and binding on the parties and any person claiming through 
or under them (but does not of itself bind any third party). 

(2) In particular, an award ordering the rectification or reduction of a deed or other 
document is of no effect in so far as it would adversely affect the interests of any third 
party acting in good faith. 

(3) This rule does not affect the right of any person to challenge the award— 

(a) under Part 8 of the Scottish Arbitration Rules, or 

(b) by any available arbitral process of appeal or review.> 

Section 10 

Jim Mather 
 

47 In section 10, page 4, line 22, at end insert— 

<(  ) No such order may be made if the court is satisfied that the award is the subject of— 

(a) an appeal under Part 8 of the Scottish Arbitration Rules, 

(b) an arbitral process of appeal or review, or 

(c) a process of correction under rule 56 of the Scottish Arbitration Rules, 

which has not been finally determined.> 

Jim Mather 
 

48 In section 10, page 4, line 34, after <section> insert <or in section 11> 

Section 11 

Jim Mather 
 

49 In section 11, page 5, line 2, leave out <No> 

Jim Mather 
 

50 In section 11, page 5, line 5, leave out <except> and insert <only> 

Jim Mather 
 

51 In section 11, page 5, line 12, at end insert— 

<(  )  Where the parties agree that the UNCITRAL Model Law is to apply to an arbitration, 
articles 6 and 11(2) to (5) of that Law are to have the force of law in Scotland in relation 
to that arbitration (as if article 6 specified the Court of Session and any sheriff court 
having jurisdiction).> 
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Section 13 

Jim Mather 
 

52 Leave out section 13 and insert— 

 <Anonymity in legal proceedings  

(1) A party to any civil proceedings relating to an arbitration (other than proceedings under 
section 10) may apply to the court for an order prohibiting the disclosure of the identity 
of a party to the arbitration in any report of the proceedings. 

(2) The court, when considering whether to grant such an order, must have regard to 
whether disclosure— 

(a) can reasonably be considered as being needed to protect a party’s lawful interests, 

(b) would be in the public interest, or 

(c) would be necessary in the interests of justice.> 

Section 18 

Jim Mather 
 

53 In section 18, page 8, line 11, leave out <adjourn> and insert <sist> 

Section 21 

Jim Mather 
 

54 In section 21, page 8, line 30, at end insert— 

<(  ) in subsection (2)(b), after “Scotland” insert “in respect of which an arbitrator (or 
panel of arbitrators) has been appointed”,> 

Section 22 

Jim Mather 
 

55 In section 22, page 9, line 33, at end insert— 

<(  ) Despite subsection (2)(b), an arbitral appointments referee is not obliged to appoint 
arbitrators in respect of whom the referee provides training or operates disciplinary 
procedures.> 

Section 24 

Jim Mather 
 

56 In section 24, page 10, line 18, after <Law> insert <, the UNCITRAL Arbitration Rules> 

Jim Mather 
 

57 In section 24, page 10, line 18, at end insert— 
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<(  ) Before making such an order, Ministers must consult such persons appearing to them to 
have an interest in the law of arbitration as they think fit.> 

Section 29 

Jim Mather 
 

58 In section 29, page 11, line 13, leave out <and 9> and insert <, 9, 11 and (Anonymity in legal 
proceedings)> 

Section 31 

Jim Mather 
 

59 In section 31, page 12, line 22, at end insert <, or 

(  ) under section (Transitional provisions)(4),> 

After section 33 

Jim Mather 
 

60 After section 33, insert— 

<Transitional provisions 

(1) This Act does not apply to an arbitration begun before commencement. 

(2) This Act otherwise applies to an arbitration agreement whether made on, before or after 
commencement. 

(3) Despite subsection (2), this Act does not apply to an arbitration arising under an 
arbitration agreement (other than an enactment) made before commencement if the 
parties agree that this Act is not to apply to that arbitration. 

(4) Ministers may by order specify any day falling at least 5 years after commencement as 
the day on which subsection (3) is to cease to have effect. 

(5) Before making such an order, Ministers must consult such persons appearing to them to 
have an interest in the law of arbitration as they think fit. 

(6) Any reference to an arbiter in an arbitration agreement made before commencement is 
to be treated as being a reference to an arbitrator. 

(7) Any reference in an enactment to a decree arbitral is to be treated for the purposes of 
section 10 as being a reference to a tribunal’s award. 

(8) An express provision in an arbitration agreement made before commencement which 
disapplies section 3 of the Administration of Justice (Scotland) Act 1972 (c.59) in 
relation to an arbitration arising under that agreement is, unless the parties otherwise 
agree, to be treated as being an agreement to disapply rules 40 and 67 in relation to such 
an arbitration. 

(9) In this section, “commencement” means the day on which this section comes into 
force.> 
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Arbitration (Scotland) Bill 
 

Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 2 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 

Law governing arbitration agreement 
1 

Minor amendments 
2, 3, 6, 10, 11, 12, 16, 17, 28, 29, 38, 39, 40, 41, 53, 58 

Formal communications 
4, 5, 7, 25, 27 

Court interventions (other than appeals) 
8, 9, 18, 47, 48, 49, 50 

Anonymity in legal proceedings 
13, 14, 52 

Tribunal decisions: absence of unanimity or majority 
15 

Awards: status of rules etc. 
19, 20, 21, 22, 23, 24, 43 
 
Award to be final and binding 
26, 46 

Appeals 
30, 31, 32, 33, 34, 35, 36, 37 

Eligibility to act as arbitrator: status of rule 
42 
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UNCITRAL Model Law 
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45 

Prescription and limitation 
54 

Arbitral appointments referee 
55 
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56, 57 

Transitional provisions 
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ECONOMY, ENERGY AND TOURISM COMMITTEE 

EXTRACT FROM THE MINUTES 

26th Meeting, 2009 (Session 3) 

Wednesday 7 October 2009 

Present: 

Ms Wendy Alexander    Gavin Brown 

Rob Gibson (Deputy Convener)   Christopher Harvie 

Lewis Macdonald     Stuart McMillan 

Iain Smith (Convener) 

Apologies were received from Marilyn Livingstone. 

Arbitration (Scotland) Bill: The Committee considered the Bill at Stage 2. 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 9, 

10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 

32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 

54, 55, 56, 57, 58, 59 and 60. 

Sections 1, 2, 3, 4, 5, 6, 12, 14, 15, 16, 17, 19, 20, 23, 25, 26 and 27, shedule 2, 

sections 28, 30, 32, 33 and 34 and the long title were agreed to without amendment. 

Schedule 1 and sections 7, 8, 9, 10, 11, 13, 18, 21, 22 and 24, 29 and 31 were 

agreed to as amended. 

The Committee completed Stage 2 consideration of the Bill. 
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10:45 
On resuming— 

Arbitration (Scotland) Bill: 
Stage 2 

The Convener: Item 3 is stage 2 consideration 
of the Arbitration (Scotland) Bill. 

I welcome the Minister for Enterprise, Energy 
and Tourism and his officials. I remind the officials 
that, as I am sure they are aware, they may not 
participate during the debate, although they may 
advise the minister at any point if required. I place 
on record our thanks to the minister and his 
officials for the constructive way in which they 
have engaged with the committee on the bill. 

I remind members that they should have a copy 
of the marshalled list of amendments, a copy of 
the groupings of amendments and a copy of the 
helpful purpose-and-effect notes that have been 
provided for the Government amendments. We 
will now start consideration of the bill. 

Sections 1 to 5 agreed to. 

After section 5 
The Convener: Amendment 1, in the name of 

the minister, is the only amendment in group 1. I 
ask the minister to speak to and move the 
amendment. 

The Minister for Enterprise, Energy and 
Tourism (Jim Mather): Before I speak to 
amendment 1, the committee might find it helpful if 
I summarise the work that, with the committee’s 
sanction, was carried out over the summer to 
address the issues that were raised in the 
committee’s stage 1 report on the bill. 

During the stage 1 debate, I undertook to hold 
meetings with those who have an interest in 
consumer arbitration schemes and with 
stakeholders from the legal profession. The 
meetings duly took place on 6 August and 18 
August—Nigel Don attended the meeting on 
consumer arbitration schemes—and they were 
very constructive. Following those discussions, 
draft Government amendments were circulated to 
the relevant stakeholders for comment. The Law 
Society of Scotland and the Chartered Institute of 
Arbitrators submitted comments. I understand that 
they also did that at the committee’s invitation. 

To keep the committee fully apprised of how the 
Government intended to address the concerns 
that were expressed at stage 1, I wrote to the 
convener on 14 September to indicate the 
Government’s thinking on how the bill would be 
amended in light of the conversations that had 
taken place and the comments that had been 

expressed. On receiving comments, we shared 
the draft Government amendments with the 
committee. Subsequently, the Government lodged 
its finalised amendments on 28 September so that 
committee members would have sight of them in 
advance of the committee meeting on 30 
September. 

As members will see, the Government has 
moved to address the concerns that were raised at 
stage 1 and has done its best to keep the 
committee informed of its further thinking. I hope 
that that open and inclusive consultation and 
discussion on the bill will be seen as a model of 
good practice for progressing legislation. Formal 
consultation is absolutely vital, but it can achieve 
only so much. Bringing the parties together in one 
room has proven to be extremely helpful and 
constructive in establishing which issues are 
important to those who will be affected, where 
potential conflict really exists and where the 
middle ground might lie. 

I turn to amendment 1. If an arbitration 
agreement forms part of a larger contract, it is 
considered separately from that larger contract. 
That principle is enshrined in section 5 of the bill. 
In some jurisdictions, the law governing the 
arbitration agreement is the law that governs the 
contract that includes the agreement. In other 
jurisdictions, the law governing the arbitration 
agreement is the law of the “seat” of the 
arbitration. We understand that the international 
consensus among arbitrators is that it is preferable 
to use the law of the seat of the arbitration. 

As the committee will be aware, a provision 
along those lines was suggested by the Chartered 
Institute of Arbitrators. The institute advises that, 
as far as it is aware, no legislation in the world 
addresses that important question. The 
significance of the law governing the arbitration 
agreement is that it covers matters such as the 
validity and scope of the agreement. 

Amendment 1 introduces a new section that 
establishes a presumption that, when Scotland is 
designated by the parties as the seat of the 
arbitration, Scots law will govern the separable 
arbitration agreement, unless there is express 
agreement by the parties to the choice of law 
governing the agreement. At present, the matter is 
governed by the application of general rules of 
contract and international private law. The 
amendment is proposed as an improvement to the 
bill to clarify the circumstances in which Scots law 
applies to an arbitration agreement and to avoid 
potential litigation on the point, as has been the 
case in England. 

I move amendment 1. 

Amendment 1 agreed to. 

Section 6 agreed to. 
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Schedule 1 
SCOTTISH ARBITRATION RULES 

The Convener: Amendment 2, in the name of 
the minister, is grouped with amendments 3, 6, 10 
to 12, 16, 17, 28, 29, 38 to 41, 53 and 58. 

Jim Mather: There are 16 minor technical 
amendments in the group, spread throughout the 
Scottish arbitration rules in schedule 1. Given the 
nature of the amendments, I do not propose to 
speak to them, but I would be happy to explain 
any that are of particular interest to the committee. 

I move amendment 2. 

Amendment 2 agreed to. 

Amendment 3 moved—[Jim Mather]—and 
agreed to. 

The Convener: Amendment 4, in the name of 
the minister, is grouped with amendments 5, 7, 25 
and 27. 

Jim Mather: Amendment 27 amends rule 56, 
“Correcting an award”, to ensure that it meshes 
with rule 79, “Formal communications”, by using 
the term “made” rather than “receiving”. 
Amendments 4, 5, 7 and 25 are required for the 
same purpose. 

I move amendment 4. 

Amendment 4 agreed to. 

Amendments 5 to 7 moved—[Jim Mather]—and 
agreed to. 

The Convener: Amendment 8, in the name of 
the minister, is grouped with amendments 9, 18 
and 47 to 50. 

Jim Mather: These are technical amendments 
in response to concerns raised by the judges of 
the commercial court of the Court of Session and 
the Chartered Institute of Arbitrators. 

Amendments 8 and 9 provide expressly that, in 
rule 15, “Resignation of arbitrator”, and rule 16, 
“Liability etc of arbitrator when tenure ends”, the 
outer house’s decision is final. 

Amendment 18 ensures that rule 43, “Court’s 
other powers in relation to arbitration”, is 
consistent with the rest of the bill in that the 
arbitration may continue notwithstanding the 
application to the court. 

Amendment 47 provides that the court can 
refuse to enforce an award when it is being 
appealed, reviewed or corrected. It may be 
inappropriate for an award to be enforced while it 
is still subject to further consideration by the court 
or the arbitrator under part 8 of the Scottish 
arbitration rules or rule 56 on correction. The 
provision is based on article 36(2) of the United 

Nations Commission on International Trade Law 
model law. 

Amendment 48 is a technical amendment that 
ensures that section 11 does not bar recognition 
or enforcement of foreign arbitral awards under 
the 1958 New York convention or awards under 
any other enactment or rule of law. 

Amendments 49 and 50 address concerns that 
sections 6 to 8 could mean that the Scottish 
arbitration rules in schedule 1 confer a private right 
between individuals rather than a statutory one 
such as is provided for by an act of Parliament. 
The amendments seek to make it clear that legal 
proceedings in relation to arbitration can be 
instigated only as provided for in the bill. Section 
11 will bolster and support the finality and binding 
nature of arbitral proceedings in Scotland, and it 
confirms the jurisdiction of the courts when 
necessary. 

I move amendment 8. 

Amendment 8 agreed to. 

Amendments 9 to 12 moved—[Jim Mather]—
and agreed to. 

The Convener: Amendment 13, in the name of 
the minister, is grouped with amendments 14 and 
52. 

Jim Mather: Amendment 52 provides a 
redrafted section 13 following the expression of 
concerns about the practicality of preserving 
anonymity when arbitration is the subject of legal 
proceedings. 

Arbitration is usually conducted on a confidential 
basis both in Scotland and in other parts of the 
world—that is one of the main attractions of 
arbitration as a method of dispute resolution. 
Commercial parties, in particular, may not want 
their disputes to be conducted in public for 
reasons of commercial sensitivity. Rule 25 in the 
bill provides, on a default basis, that arbitration in 
Scotland will be conducted on a confidential basis. 

It would defeat the object of confidentiality in rule 
25 if the identity of parties were disclosed simply 
because one of the parties wished to raise legal 
proceedings in a court as a result of some aspect 
of the arbitration. In view of the issues raised, 
amendment 52 provides that the anonymity 
restrictions in relation to the identity of the parties 
in section 13 should depend on an application to 
the court, which would have discretion on whether 
to grant anonymity protection. There would, 
however, be a presumption in favour of granting 
such an application. Criminal proceedings and 
enforcement proceedings are also excluded from 
the anonymity protection in section 13. In the latter 
case, a party that is not complying with an arbitral 
award should not be able to hide behind 
anonymity. 
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Amendment 13 is a minor drafting change at the 
instance of the Law Society of Scotland to make it 
clear that breach of an obligation of confidence 
under rule 25 will be grounds for raising an 
appropriate action in court. 

Amendment 14 extends rule 25 on 
confidentiality so that parties to an arbitral dispute 
will continue to be bound by confidentiality in 
relation to any court proceedings that arise from 
the arbitration, provided that the court has granted 
anonymity. 

I move amendment 13. 

Lewis Macdonald: The issue that was raised in 
evidence to the committee focused on the 
potential for conflict between the confidentiality 
that was sought in the arbitration process and the 
general principles on transparency in courts of 
law. Under these amendments, the judgment lies 
with the court. I take it that the combined effect of 
the amendments and the existing provisions will 
be that no appeal will be possible against that 
judgment. 

Jim Mather: I will draw on the resources at my 
disposal to give you the correct answer to that. 
[Interruption.] We have not yet made that clear in 
the bill. It is a procedural matter, but we will 
endeavour to make that clear as we move to stage 
3. 

Lewis Macdonald: So an amendment will be 
lodged at stage 3 to clarify that. 

Jim Mather: Yes. 

Amendment 13 agreed to. 

Amendment 14 moved—[Jim Mather]—and 
agreed to. 

11:00 
The Convener: Amendment 15, in the name of 

the minister, is in a group on its own. 

Jim Mather: We are grateful to the judges of the 
commercial court of the Court of Session for 
suggesting the amendment, which amends rule 29 
on tribunal decisions. It provides that, when three 
or more arbitrators are unable to make a decision 
either unanimously or by majority and when no-
one has been appointed to chair the tribunal, the 
last arbitrator to have been appointed will decide 
the matter. 

That person will normally have been appointed 
by the two arbitrators who have already been 
appointed. In some cases, that will avoid the time 
and expense involved in appointing an umpire, 
including the time that it will take the umpire to 
become familiar with the dispute. When there are 
two arbitrators and no chair has been appointed, 

the position remains that the decision will be made 
by an umpire. 

I move amendment 15. 

Amendment 15 agreed to. 

Amendments 16 to 18 moved—[Jim Mather]—
and agreed to. 

The Convener: Amendment 19, in the name of 
the minister, is grouped with amendments 20 to 24 
and 43. 

Jim Mather: This group of amendments 
responds to representations made by stakeholders 
and the committee. 

On rule 45(b) on damages, in line with the 
strong representations made about the risk of 
abuse of financially weaker parties by stronger 
parties, amendment 19 will separate out the rule, 
giving the tribunal the power to award payment 
and damages, in order that it can be made 
mandatory. That means that it will not be possible 
for parties to remove the arbitrator’s power to 
award damages, although the position remains 
that there is no obligation on an arbitrator to award 
damages. It may be inappropriate for the tribunal 
to make such an award—for example, when no 
party seeks such an award. Also, the tribunal must 
resolve the dispute in accordance with the law, 
unless the parties agree to the contrary. 

Rule 46 on interest will also be added by 
amendment 43 to the list of mandatory rules. That 
means that parties cannot agree that an award 
including interest will not be available to the 
arbitrator. Again, there is no obligation on the 
arbitrator to award interest, unless it is appropriate 
to do so in the context of the arbitration. We have 
raised concerns previously about making rule 46 
mandatory, but we are taking on board the strong 
representations of the Law Society of Scotland in 
particular on this matter. 

In addition, through amendment 23 we propose 
to make compound interest and the manner in 
which interest is calculated something from which 
the parties can contract out. The judges of the 
commercial court point out that compound interest 
cannot be awarded by the court unless the parties 
contract for it. We hope that that accommodation 
meets the committee’s approval. 

Amendment 24 is a technical amendment to 
remove rule 47 due to doubts about its interaction 
with other provisions. The judges of the 
commercial court highlighted that point in their 
evidence to the committee. Existing rule 54 as 
recast in the body of the bill will remain to provide 
the necessary protection for third parties. 

Finally, reflecting the widespread views of 
stakeholders in evidence to the committee, 
amendment 43 will remove rule 50 on provisional 
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awards from the list of mandatory rules, thereby 
making it a default rule, and will add rule 51 on 
part awards to the list of mandatory rules. 
Although it was considered that making rule 50 
mandatory could protect the weaker party, we 
have altered the protections in the light of the 
expert recommendations to the committee on what 
would be effective in practice. 

The other amendments in the group will make 
consequential provision to make those changes 
work. I can address those amendments if 
members would like me to do so. 

I move amendment 19. 

Amendment 19 agreed to. 

Amendments 20 to 25 moved—[Jim Mather]—
and agreed to. 

The Convener: Amendment 26, in the name of 
the minister, is grouped with amendment 46. 

Jim Mather: Amendments 26 and 46 will move 
the provision made by rule 54 to the main body of 
the bill, which deals with enforcement. 

The content of rule 54 is more appropriately 
located with the enforcement provisions, given that 
it relates to the final and binding nature of arbitral 
awards and that an arbitral award will, if 
necessary, be enforced by the courts. The 
Scottish arbitration rules in schedule 1 to the bill 
relate to the arbitral proceedings themselves. 

I move amendment 26. 

Amendment 26 agreed to. 

Amendments 27 to 29 moved—[Jim Mather]—
and agreed to. 

The Convener: Amendment 30, in the name of 
the minister, is grouped with amendments 31 to 
37. 

Jim Mather: The amendments in this group 
seek to address concerns raised by stakeholders 
about the appeals process in rule 67, particularly 
the proposed procedure for seeking leave of the 
court to lodge such an appeal. The intention 
behind that proposal was to avoid vexatious 
appeals on spurious grounds that are simply 
intended to frustrate the finality of the arbitral 
process. 

We hope that, once the bill has been enacted, 
the Lord President will be minded to direct that 
challenges and appeals relating to arbitrations will 
be dealt with by the commercial court of the Court 
of Session. The committee has received 
comments that my officials sought from Lord 
Glennie, the senior judge of the commercial court, 
in which he indicated that his court would establish 
procedures to deal with such applications. He 
further commented that that process works in 

England and he saw no reason for it not to work in 
Scotland. 

Nevertheless, amendments are offered that are 
intended to address some of the concerns that 
have been expressed. In particular, parties who 
agree that appeals on grounds of legal error 
should be available to them should also be able to 
agree to dispense with the process whereby the 
leave of the court has to be sought in order to 
proceed. 

Amendment 31 adjusts rule 67—on legal error 
appeals—addressing concerns that the double-
step appeal procedure, which is intended to deter 
applications that are simply delaying tactics, is too 
complicated or simply unnecessary since parties 
already have the option of contracting out of legal 
error appeals. Where parties have elected not to 
contract out of the appeal on error of law, that 
appeal should not be severely restricted, so the 
new sub-rule will more clearly allow the parties to 
bypass the hurdle of applying for leave to appeal 
on grounds of legal error. The agreement of the 
parties to allow legal error appeal will be possible 
either in the arbitration agreement or when the 
dispute arises. 

The other amendments in this group are more 
technical. Amendment 30 is a minor drafting 
amendment to spell out fairness as an express 
ground for a serious irregularity appeal order on 
fees and expenses, for consistency. Amendment 
32 amends rule 67(4)(c) to put it beyond doubt 
that there is no implication that a tribunal’s 
decision cannot proceed on assumed facts by the 
arbitrator where appropriate. 

Amendment 33 partly simplifies rule 67 by 
removing sub-rule 67(4)(d), as concerns were 
raised that the provision would allow the court to 
say that there was no appeal, even if there was an 
outstandingly bad error. The second sub-rule 
added by amendment 33 also provides that the 
court must proceed without a hearing, unless 
something convinces it otherwise. The fourth sub-
rule provides that the appeal must be made within 
seven days once leave to appeal is granted, 
unless it is made with the agreement of the 
parties. 

Amendment 34 is a minor consequential change 
that is needed as a result of the switch to express 
“leave” to appeal terminology in rule 67. 
Amendments 35 and 36 mean that an appeal must 
be made no later than 28 days after the later of the 
date on which the award giving rise to the appeal 
or application is made, or the date on which the 
tribunal decides on any correction to the award 
under rule 56. Amendment 37 makes it clear that 
the application for leave to appeal is the 
procedural step that is required to be taken by the 
end of the 28-day period for a legal error appeal. 
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I move amendment 30. 

Gavin Brown: Amendment 30 is to insert 
“that an arbitrator has not treated the parties fairly,”. 

Fairness is obviously difficult to define and could 
be construed widely. Is the Government prepared 
to look at the concept of fairness to ensure that it 
cannot be abused by any parties? Will it assess 
whether there are ways of tightening up the 
definition—there might not be—to ensure that it is 
not open to abuse? 

Jim Mather: I thank the member for that 
observation. I have no hesitation in giving him our 
agreement to do exactly that. 

Amendment 30 agreed to. 

Amendments 31 to 41 moved—[Jim Mather]—
and agreed to. 

Schedule 1, as amended, agreed to. 

Section 7—Mandatory rules 
The Convener: Amendment 42, in the name of 

the minister, is in a group on its own. 

Jim Mather: Amendment 42 will add rule 4, on 
eligibility to act as an arbitrator, to the list of 
mandatory rules in the bill. That is the provision 
that an arbitrator must be more than 16 years of 
age and cannot be mentally or otherwise 
incapable.  

The Government cannot imagine why a party to 
an arbitration would want a minor or incapable 
person to be appointed as an arbitrator, other than 
for vexatious reasons. Such a person is unlikely to 
have the attributes, qualifications or experience 
necessary to conduct an arbitration that would 
have a legally enforceable result. The Chartered 
Institute of Arbitrators commented that it was 
unlikely that parties would wish to contract out of 
the rule and agree that a minor or incapable 
person could be appointed, and that it would look 
odd to international parties if that were possible in 
Scotland. The rule was also mandatory at 
consultation as part of a wider provision. We 
therefore propose that rule 4 is made mandatory 
so that a minor or incapable person cannot be 
appointed as an arbitrator. 

I move amendment 42. 

Amendment 42 agreed to. 

Amendment 43 moved—[Jim Mather]—and 
agreed to. 

Section 7, as amended, agreed to. 

Section 8—Default rules 
The Convener: Amendment 44, in the name of 

the minister, is grouped with amendment 51. 

Jim Mather: The Government’s position 
remains that, in accordance with the overwhelming 
body of opinion expressed at consultation, the 
model law should be replaced as the default 
arbitration law for international commercial 
arbitrations by an arbitration law that is based 
substantially on the principles of the model law, 
but which fills in the main gaps in the arbitrators’ 
powers. Accordingly, the bill proposes to repeal 
the 1990 act. 

At consultation, repeal was supported by, 
among others, the Royal Institution of Chartered 
Surveyors; the judges of the commercial court of 
the Court of Session; Professor Fraser Davidson, 
a leading academic authority on arbitration; and 
the Chartered Institute of Arbitrators, which has 
members conducting arbitrations all over the 
world. In its evidence to the committee, the Faculty 
of Advocates also supported repeal. 

In its stage 1 report, the committee recognised 
the strongly held views of those who supported 
repeal, and during the debate, I was happy to 
provide the assurance sought that even if the 
model law is repealed, it will be possible for parties 
to adopt it for their arbitration if they wish, subject 
to the mandatory rules, as the committee noted in 
its report. I repeat that assurance. Following our 
review of the bill and the model law, we propose 
one necessary technical amendment and also one 
clarification. 

We have listened to stakeholders who said that 
it would be helpful to have an express provision 
that parties can agree to adopt the UNCITRAL 
model law in place of the default rules. That was 
previously implied in the bill, but amendment 44 
will add the model law as an example in the bill. 
Parties will be able to choose which version of the 
model law to apply. 

Amendment 51 will fix a gap in provision for the 
model law and ensure that recourse to the courts 
is available to appoint or remove an arbitrator 
when parties agree that the model law is to apply. 
There is no power at common law, given the other 
repeals in the bill. Other common law powers of 
the courts to support arbitration are preserved. 

I move amendment 44. 

Lewis Macdonald: Although the amendments 
respond to some of the questions that have been 
raised, the minister will be aware that the Law 
Society of Scotland remains hostile to the repeal 
of the model law, and makes its argument less 
around the technical and procedural issues that 
the amendments address and more around the 
signal of Scotland’s position in relation to the 
model law. We might want to discuss the matter 
further at stage 3, but I would be interested if, 
when he is responding to these points, the 
minister lays out his reasoning on the Law 
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Society’s approach to the model law, the 
proposition of repeal and its impact on Scotland’s 
international reputation. 

11:15 
Jim Mather: If the model law is not repealed, it 

will perpetuate the position in which there are two 
arbitration laws in Scotland: one for domestic 
arbitration and one for international commercial 
arbitration. We have listened to the Law Society 
with great care and attention, and we will continue 
to do so, in line with our attempts to reach a 
consensus on the matter through engagement. 
However, our view is pretty clear, and we want to 
move the situation forward. 

The fundamental issue is that the model law is 
incomplete and contains many crucial gaps, as I 
have said today and in previous committee 
meetings. The law does not provide a 
comprehensive arbitration regime—the arbitrator 
is given no powers to award damages, expenses 
or interest, for example—so it has to be 
supplemented by domestic law. The bill, which—
like the Arbitration Act 1996—is based on the 
model law principles, will provide a comprehensive 
framework for arbitration in Scotland. We 
understand the Law Society’s feelings, but we 
think that there is a greater good in what we are 
trying to introduce. 

Amendment 44 agreed to. 

Section 8, as amended, agreed to. 

Section 9—Suspension of legal proceedings 
The Convener: Amendment 45, in the name of 

the minister, is in a group on its own. 

Jim Mather: The committee and the Faculty of 
Advocates were concerned that the Scottish 
courts should not lose the ability to refuse to sist 
where there is no genuine dispute. That can be 
used as a delaying tactic by the defender to a 
court action; however, the Government is not 
convinced that there would be a significant 
problem with cases being sisted as a delaying 
tactic. 

Where parties have agreed to go to arbitration 
and a spurious point of law is raised to attempt 
delay, the remedy should be for the dispute to be 
resolved quickly using arbitration rather than 
litigation. The bill imposes a mandatory duty on 
arbitrators to progress arbitrations proactively, 
without unnecessary delay or expense. That 
broadly reflects the approach by the judges of the 
commercial court in their response to consultation 
on that provision. 

Amendment 45 seeks to address some of the 
procedural concerns that have been raised about 
section 9, which may also help to ensure that 

sisting legal proceedings is not used as a delaying 
tactic. By referring to the “matter under dispute”, 
the new provision recognises that where a dispute 
comprises numerous matters, only some of those 
may be for arbitration. It also clarifies that the 
provision does not have a wider effect than 
necessary. 

The new provision provides in paragraph (b) that 
an applicant must be a party to both the legal 
proceedings and the arbitration agreement. 
Provision is made consistent with the Arbitration 
Act 1975 and the Arbitration Act 1996. The 
applicant may be a person claiming through or 
under the party to the arbitration agreement; for 
example, with a contractual right assigned to 
someone else, or as part of a group of companies. 

The word “unenforceable” in the bill has been 
replaced with “inoperative” in new paragraph (e), 
which is the word that is used in the New York 
convention on the recognition and enforcement of 
arbitral awards, the model law and the 1975 and 
1996 arbitration acts. There is no difference, but 
the drafting makes it clearer that the wording 
should be interpreted in line with the New York 
convention. 

I move amendment 45. 

Amendment 45 agreed to. 

Section 9, as amended, agreed to. 

Before section 10 
Amendment 46 moved—[Jim Mather]—and 

agreed to. 

Section 10—Enforcement of arbitral awards 
Amendments 47 and 48 moved—[Jim Mather]—

and agreed to. 

Section 10, as amended, agreed to. 

Section 11—Court intervention in arbitrations 

Amendments 49 to 51 moved—[Jim Mather]—
and agreed to. 

Section 11, as amended, agreed to. 

Section 12 agreed to. 

Section 13—Anonymity in legal proceedings 

Amendment 52 moved—[Jim Mather]—and 
agreed to. 

Section 13, as amended, agreed to. 

Sections 14 to 17 agreed to. 
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Section 18—Refusal of recognition or 
enforcement 

Amendment 53 moved—[Jim Mather]—and 
agreed to. 

Section 18, as amended, agreed to. 

Sections 19 and 20 agreed to. 

Section 21—Prescription and limitation 
The Convener: Amendment 54, in the name of 

the minister, is in a group on its own. 

Jim Mather: Section 21 clarifies the beginning 
and end of arbitration in relation to the loss of legal 
rights by prescription and the limitation of legal 
action over time. Some stakeholders pointed out 
that the process of interrupting the prescriptive 
period, during which court action can be taken by 
one party giving the other a notice submitting a 
dispute to arbitration, might be used tactically. 
Arbitration might never properly begin because, 
having referred the matter to arbitration in order to 
preserve its legal rights, the pursuing party would 
not move to appoint an arbitrator. As a result, the 
prescriptive period would remain interrupted 
indefinitely. 

Amendment 54 simply seeks to provide that 
interruption of the prescriptive period does not 
arise if an arbitrator is not appointed. If the 
appointment is made, the interruption is backdated 
to the notice to submit the claim to arbitration. 

I move amendment 54. 

Amendment 54 agreed to. 

Section 21, as amended, agreed to. 

Section 22—Arbitral appointments referee 
The Convener: Amendment 55, in the name of 

the minister, is in a group on its own. 

Jim Mather: Arbitration agreements commonly 
specify how arbitrators are to be appointed. 
Although the bill continues to permit that, it also 
addresses any failure or refusal by the parties to 
appoint an arbitrator, either under the arbitration 
agreement or under the default appointment 
provisions in rule 6. Rule 7 provides that either 
party is able to refer the matter to an arbitral 
appointments referee designated by the Scottish 
ministers. 

When designating a body as an appointments 
referee, ministers must have regard to the 
desirability of ensuring that prospective referees 
are able to provide training and operate 
disciplinary procedures. Although it is expected 
that most bodies will provide such training and 
procedures, that might not be the case. However, 
arbitrators might not always be members of a 
professional body. They might have a lifetime’s 

experience in the area of the dispute’s subject 
matter, but have no formal qualifications. 

Amendment 55 seeks to put it beyond doubt that 
an arbitrator appointed by an arbitral appointments 
referee need not be subject to the referee’s 
training and disciplinary procedures. For example, 
if the dean of the Faculty of Advocates were 
designated an arbitral appointments referee, he or 
she could appoint someone who was not a 
member of the faculty, such as a solicitor. 

I move amendment 55. 

The Convener: Although I welcome the fact that 
the amendment clarifies a situation raised by a 
number of people in evidence, I am concerned 
that the overall wording of section 22 is slightly 
inelegant. Could the wording be looked at again 
before stage 3 to make it more elegant? 

Jim Mather: We will take that on board. We are 
always keen to improve and elegance will be 
sought. 

Amendment 55 agreed to. 

Section 22, as amended, agreed to. 

Section 23 agreed to. 

Section 24—Amendments to UNCITRAL Model 
Law or New York Convention 

The Convener: Amendment 56, in the name of 
the minister, is grouped with amendment 57. 

Jim Mather: Section 24 gives the Scottish 
ministers the power, by order subject to affirmative 
resolution procedure in the Scottish Parliament, to 
amend and update the bill or provisions that are 
made under it in consequence of any future 
amendment to the UNCITRAL model law or the 
1958 New York convention on the recognition and 
enforcement of foreign arbitral awards. 
Amendment 56 means that the Scottish ministers 
can also amend and update the act or provisions 
that are made under it in consequence of 
amendment to the UNCITRAL arbitration rules, 
which provide a comprehensive set of procedural 
rules upon which parties may agree for the 
conduct of arbitral proceedings. 

Adding the UNCITRAL arbitration rules to 
section 24 demonstrates to the outside world that 
Scotland is determined to keep the Scottish 
arbitration rules at the forefront of international 
developments by reacting to any changes in 
modern arbitral practice. It is important that 
Scotland meets UNCITRAL standards. Of course, 
the Scottish arbitration rules in the bill are more 
comprehensive than the UNCITRAL model law 
and rules; however, it is right that there is a 
mechanism for reacting to changes in international 
practice. 
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Amendment 57 provides that the Scottish 
ministers must consult those whom they consider 
to be interested in arbitration law in Scotland 
before making changes to the act or provisions 
that are made under it in consequence of any 
change to the UNCITRAL model law, the 
UNCITRAL arbitration rules or the New York 
convention. 

I move amendment 56. 

Lewis Macdonald: The procedure exists in the 
bill as a discretion that is available to ministers, 
and there is no obligation on ministers to update 
Scots law to reflect changes in international 
provision. I am interested to know whether repeal 
of the model law reduces the extent to which the 
arbitration rules would be subject to updating. In 
other words, were the model law not repealed, 
would the obligation on ministers be mandatory 
rather than discretionary? 

Jim Mather: We are trying to ensure that 
Scotland is in as competitive a position as possible 
in relation to dispute resolution. There is an 
imperative not just to be seen to be doing this, but 
to do it in principle. I will pause to take advice from 
my officials. [Interruption.] The consensus is that 
our rules already go much further. An interesting 
by-product of this procedure of engaging with the 
professions is that it has become something that 
we and they would want to continue. I think that 
they would be clamouring to continue that 
engagement both directly with ministers and 
through the committee or its successors. In our 
experience, that would be a sensible thing to do, 
as we are building consensus that removes 
conflict internally and allows us to demonstrate a 
much better position to those whom we would like 
to attract to Scotland to have their disputes 
resolved. 

Lewis Macdonald: I recognise that there may 
be a technical element to this and I would 
welcome your assurance that you will clarify the 
discretionary/mandatory question at stage 3. 

Jim Mather: I am content to give you that 
assurance. 

Amendment 56 agreed to. 

Amendment 57 moved—[Jim Mather]—and 
agreed to. 

Section 24, as amended, agreed to. 

Sections 25 to 27 agreed to. 

Schedule 2 agreed to. 

Section 28 agreed to. 

Section 29—Interpretation 

Amendment 58 moved—[Jim Mather]—and 
agreed to. 

Section 29, as amended, agreed to. 

Section 30 agreed to. 

Section 31—Orders 

11:30 
The Convener: Amendment 59, in the name of 

the minister, is grouped with amendment 60. 

Jim Mather: The substantive amendment is 
amendment 60, which provides that the bill will not 
apply to arbitrations that have begun at the time 
when the bill comes into force. We have proposed, 
however, that the bill will be applied to existing 
arbitration agreements, irrespective of when they 
were agreed, and that parties who want to use the 
old law may opt out of the new regime in the bill. 
That is to meet the concerns that were raised by 
the Law Society of Scotland and the Faculty of 
Advocates, which the committee discussed in its 
stage 1 report. 

I clarify that even if it is applied to existing 
agreements, the bill will not be technically 
retrospective. It will not change the law in the past 
for events that occurred before commencement. 
However, it might interfere with existing rights, and 
it is right that such matters be considered. 
Disputes might exist without arbitration having 
begun, before the commencement of the bill, but 
the subject matter of the bill is the rules on 
arbitration. There is precedent in various 
arbitration acts in England for new law being 
applied to existing arbitration agreements. We 
understand that that approach has caused no 
difficulty. 

The opt-out in the bill is a reasonable 
compromise. However, the bill was introduced 
because the old law is discredited, obscure, out of 
date and incomplete. It is difficult to imagine why 
parties would want to use the old law, which is 
likely to make the arbitral process more difficult, 
protracted and expensive, instead of the modern 
comprehensive regime that is provided for in the 
bill. 

It is proposed that the opt-out from the new law 
be time limited. If, as is likely, parties are 
increasingly attracted to using the new law, the old 
law should be repealed. The alternative would be 
for two arbitration laws to run concurrently in 
Scotland. Subsection (4) of the new section that 
amendment 60 will insert will therefore give the 
Scottish ministers the power to remove the opt-out 
in due course, after a suitable period, by order 
subject to affirmative procedure. The power will 
not be capable of being exercised for at least five 
years. After that period, and following due 
consultation, the old law can be repealed. 
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The rest of amendment 60 provides for a 
number of technical changes. Subsection (6) of 
the proposed new section provides that for the 
purposes of the bill references to “arbiters” in 
arbitration agreements are to be taken as 
references to arbitrators. “Arbitrator” is the term 
that is used in the bill and is recognised 
internationally. 

Subsection (7) makes it clear that any reference 
in statute to a decree arbitral is to be taken for the 
purposes of section 10 of the bill as a reference to 
a tribunal’s award. That is required because there 
are many statutory references to debts being 
enforced as a decree arbitral. 

Subsection (8) makes transitional provision so 
that agreement to contract out of the stated case 
procedure—where the court is asked a question of 
law that arises in the arbitration—in an existing 
arbitration agreement will result in the exclusion of 
rule 40, which allows a party to ask the outer 
house of the Court of Session to determine any 
point of Scots law that arises during the arbitration, 
and rule 67, which replaces the stated case 
procedure with a default appeal for error on a point 
of Scots law, on the basis of the findings of fact in 
the award, to the outer house, against a final 
award of the arbitrator. That will preserve the 
intention of the parties. 

Amendment 59 means that an order under the 
new section on transitional provisions will require 
affirmative resolution of the Scottish Parliament. 

I move amendment 59. 

Amendment 59 agreed to. 

Section 31, as amended, agreed to. 

Sections 32 and 33 agreed to. 

After section 33 

Amendment 60 moved—[Jim Mather]—and 
agreed to. 

Section 34 agreed to. 

Long title agreed to. 

The Convener: That concludes consideration of 
the bill at stage 2. I thank the minister and his 
team for their attendance and again put on record 
our gratitude for the support that the ministerial 
team has given us. We have dealt with 60 
amendments in less than an hour, which is a 
testament to the amount of work that was done in 
advance of stage 2. 

I do not think that we know when stage 3 will 
take place; it will not be in the first week after the 
recess. 

11:34 
Meeting continued in private until 11:57. 
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SP Bill 19A Session 3 (2009) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 
 
 
 
 

Arbitration (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
 
 
An Act of the Scottish Parliament to make provision about arbitration. 
 
 

Introductory 

1 Founding principles 
The founding principles of this Act are— 

(a) that the object of arbitration is to resolve disputes fairly, impartially and without 5 
unnecessary delay or expense, 

(b) that parties should be free to agree how to resolve disputes subject only to such 
safeguards as are necessary in the public interest, 

(c) that the court should not intervene in an arbitration except as provided by this Act. 

Anyone construing this Act must have regard to the founding principles when doing so. 10 

 
2 Key terms 

(1) In this Act, unless the contrary intention appears— 

“arbitration” includes— 

(a) domestic arbitration, 

(b) arbitration between parties residing, or carrying on business, anywhere in 15 
the United Kingdom, and 

(c) international arbitration, 

“arbitrator” means a sole arbitrator or a member of a tribunal, 

“dispute” includes— 

(a) any refusal to accept a claim, and 20 

(b) any other difference (whether contractual or not), 

“party” means a party to an arbitration, 

“rules” means the Scottish Arbitration Rules (see section 6), and 

“tribunal” means a sole arbitrator or panel of arbitrators. 
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(2) References in this Act to “an arbitration”, “the arbitration” or “arbitrations” are 
references to a particular arbitration process or, as the case may be, to particular 
arbitration processes. 

(3) References in this Act to a tribunal conducting an arbitration are references to the 
tribunal doing anything in relation to the arbitration, including— 5 

(a) making a decision about procedure or evidence, and 

(b) making an award. 

 
3 Seat of arbitration 

(1) An arbitration is “seated in Scotland” if— 

(a) Scotland is designated as the juridical seat of the arbitration— 10 

(i) by the parties, 

(ii) by any third party to whom the parties give power to so designate, or 

(iii) where the parties fail to designate or so authorise a third party, by the 
tribunal, or 

(b) in the absence of any such designation, the court determines that Scotland is to be 15 
the juridical seat of the arbitration. 

(2) The fact that an arbitration is seated in Scotland does not affect the substantive law to be 
used to decide the dispute. 

 
Arbitration agreements 

4 Arbitration agreement 20 

An “arbitration agreement” is an agreement to submit a present or future dispute to 
arbitration (including any agreement which provides for arbitration in accordance with 
arbitration provisions contained in a separate document). 

 
5 Separability 

(1) An arbitration agreement which forms (or was intended to form) part only of an 25 
agreement is to be treated as a distinct agreement. 

(2) An arbitration agreement is not void, voidable or otherwise unenforceable only because 
the agreement of which it forms part is void, voidable or otherwise unenforceable. 

(3) A dispute about the validity of an agreement which includes an arbitration agreement 
may be arbitrated in accordance with that arbitration agreement. 30 

 
5A Law governing arbitration agreement 

 Where— 

(a) the parties to an arbitration agreement agree that an arbitration under that 
agreement is to be seated in Scotland, but 

(b) the arbitration agreement does not specify the law which is to govern it, 35 

 then, unless the parties otherwise agree, the arbitration agreement is to be governed by 
Scots law. 
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Scottish Arbitration Rules 

6 Scottish Arbitration Rules 
The Scottish Arbitration Rules set out in schedule 1 are to govern every arbitration 
seated in Scotland (unless, in the case of a default rule, the parties otherwise agree). 

 
7 Mandatory rules 5 

The following rules, called “mandatory rules”, cannot be modified or disapplied (by an 
arbitration agreement, by any other agreement between the parties or by any other 
means) in relation to any arbitration seated in Scotland— 

rule 3 (arbitrator to be an individual) 

 rule 4 (eligibility to act as an arbitrator) 10 

rule 8 (duty to disclose any conflict of interests) 

rules 12 to 16 (removal or resignation of arbitrator or dismissal of tribunal) 

rules 19 to 21 (jurisdiction of tribunal) 

rules 23 and 24 (general duties of tribunal and parties) 

rule 42 (securing attendance of witnesses and disclosure of evidence) 15 

 rule 44A (power to award payment and damages) 

 rule 46 (interest) 

 rule 51 (part awards) 

rule 53 (power to withhold award if fees or expenses not paid) 

rule 58 (arbitrators’ fees and expenses) 20 

rule 61 (ban on pre-dispute agreements about liability for arbitration expenses) 

rules 65, 66, 68 and 69 (challenging awards: jurisdiction and serious irregularity) 

rules 70 to 72 (immunity) 

rule 73 (loss of right to object) 

rule 74 (independence of arbitrator) 25 

rule 76 (death of arbitrator) 

rule 78 (rules applicable to umpires) 

 
8 Default rules 

(1) The non-mandatory rules are called the “default rules”. 

(2) A default rule applies in relation to an arbitration seated in Scotland only in so far as the 30 
parties have not agreed to modify or disapply that rule (or any part of it) in relation to 
that arbitration. 

(3) Parties may so agree— 

(a) in the arbitration agreement, or 

(b) by any other means at any time before or after the arbitration begins. 35 
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(4) Parties are to be treated as having agreed to modify or disapply a default rule— 

(a) if or to the extent that the rule is inconsistent with or disapplied by— 

(i) the arbitration agreement, 

(ii) any arbitration rules or other document (for example, the UNCITRAL 
Model Law, the UNCITRAL Arbitration Rules or other institutional rules) 5 
which the parties agree are to govern the arbitration, or 

(iii) anything done with the agreement of the parties, or 

(b) if they choose a law other than Scots law as the applicable law in respect of the 
rule’s subject matter. 

This subsection does not affect the generality of subsections (2) and (3). 10 

 
Suspension of legal proceedings 

9 Suspension of legal proceedings 
(A1) The court must, on an application by a party to legal proceedings concerning any matter 

under dispute, sist those proceedings in so far as they concern that matter if— 

(a) an arbitration agreement provides that a dispute on the matter is to be resolved by 15 
arbitration (immediately or after the exhaustion of other dispute resolution 
procedures), 

(b) the applicant is a party to the arbitration agreement (or is claiming through or 
under such a party), 

(c) notice of the application has been given to the other parties to the legal 20 
proceedings, 

(d) the applicant has not— 

(i) taken any step in the legal proceedings to answer any substantive claim 
against the applicant, or 

(ii) otherwise acted since bringing the legal proceedings in a manner indicating 25 
a desire to have the dispute resolved by the legal proceedings rather than by 
arbitration, and 

(e) nothing has caused the court to be satisfied that the arbitration agreement 
concerned is void, inoperative or incapable of being performed. 

(4) Any provision in an arbitration agreement which prevents the bringing of the legal 30 
proceedings is void in relation to any proceedings which the court refuses to sist. 

This subsection does not apply to statutory arbitrations. 

(5) This section applies regardless of whether the arbitration concerned is to be seated in 
Scotland. 

 
Enforcing and challenging arbitral awards etc. 35 

9A Arbitral award to be final and binding on parties 
(1) A tribunal’s award is final and binding on the parties and any person claiming through 

or under them (but does not of itself bind any third party). 
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(2) In particular, an award ordering the rectification or reduction of a deed or other 
document is of no effect in so far as it would adversely affect the interests of any third 
party acting in good faith. 

(3) This rule does not affect the right of any person to challenge the award— 

(a) under Part 8 of the Scottish Arbitration Rules, or 5 

(b) by any available arbitral process of appeal or review. 

 
10 Enforcement of arbitral awards 

(1) The court may, on an application by any party, order that a tribunal’s award may be 
enforced as if it were an extract registered decree bearing a warrant for execution 
granted by the court. 10 

(1A) No such order may be made if the court is satisfied that the award is the subject of— 

(a) an appeal under Part 8 of the Scottish Arbitration Rules, 

(b) an arbitral process of appeal or review, or 

(c) a process of correction under rule 56 of the Scottish Arbitration Rules, 

which has not been finally determined. 15 

(2) No such order may be made if the court is satisfied that the tribunal which made the 
award did not have jurisdiction to do so (and the court may restrict the extent of its order 
if satisfied that the tribunal did not have jurisdiction to make a part of the award). 

(3) But a party may not object on the ground that the tribunal did not have jurisdiction if the 
party has lost the right to raise that objection by virtue of the Scottish Arbitration Rules 20 
(see rule 73). 

(4) Unless the parties otherwise agree, a tribunal’s award may be registered for execution in 
the Books of Council and Session or in the sheriff court books (provided that the 
arbitration agreement is itself so registered). 

(5) This section applies regardless of whether the arbitration concerned was seated in 25 
Scotland. 

(6) Nothing in this section or in section 11 affects any other right to rely on or enforce an 
award in pursuance of— 

(a) sections 17 to 19, or 

(b) any other enactment or rule of law. 30 

(7) In this section, “court” means the sheriff or the Court of Session. 

 
11 Court intervention in arbitrations 

(1) Legal proceedings are competent in respect of— 

(a) a tribunal’s award, or 

(b) any other act or omission by a tribunal when conducting an arbitration, 35 

only as provided for in the Scottish Arbitration Rules (in so far as they apply to that 
arbitration) or in any other provision of this Act. 

(2) In particular, a tribunal’s award is not subject to review or appeal in any legal 
proceedings except as provided for in Part 8 of the Scottish Arbitration Rules. 
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(3) It is not competent for a party to raise the question of a tribunal’s jurisdiction with the 
court except— 

(a) where objecting to an order being made under section 10, or 

(b) as provided for in the Scottish Arbitration Rules (see rules 21, 22 and 65). 

(4) Where the parties agree that the UNCITRAL Model Law is to apply to an arbitration, 5 
articles 6 and 11(2) to (5) of that Law are to have the force of law in Scotland in relation 
to that arbitration (as if article 6 specified the Court of Session and any sheriff court 
having jurisdiction). 

 
12 Persons who take no part in arbitral proceedings 

(1) A person alleged to be a party to an arbitration but who takes no part in the arbitration 10 
may, by court proceedings, question— 

(a) whether there is a valid arbitration agreement (or, in the case of a statutory 
arbitration, whether the enactment providing for arbitration applies to the dispute), 

(b) whether the tribunal is properly constituted, or 

(c) what matters have been submitted to arbitration in accordance with the arbitration 15 
agreement,  

and the court may determine such a question by making such declaration, or by granting 
such interdict or other remedy, as it thinks appropriate. 

(2) Such a person has the same right as a party who participates in the arbitration to appeal 
against any award made in the arbitration under rule 65 or 66 (jurisdictional and serious 20 
irregularity appeals) and rule 68(2) does not apply to such an appeal. 

 
13 Anonymity in legal proceedings 

(1) A party to any civil proceedings relating to an arbitration (other than proceedings under 
section 10) may apply to the court for an order prohibiting the disclosure of the identity 
of a party to the arbitration in any report of the proceedings. 25 

(2) The court, when considering whether to grant such an order, must have regard to 
whether disclosure— 

(a) can reasonably be considered as being needed to protect a party’s lawful interests, 

(b) would be in the public interest, or 

(c) would be necessary in the interests of justice. 30 

 
Statutory arbitration 

14 Statutory arbitration: special provisions 
(1) “Statutory arbitration” is arbitration pursuant to an enactment which provides for a 

dispute to be submitted to arbitration. 

(2) References in the Scottish Arbitration Rules (or in any other provision of this Act) to an 35 
arbitration agreement are, in the case of a statutory arbitration, references to the 
enactment which provides for a dispute to be resolved by arbitration. 

(3) None of the Scottish Arbitration Rules (or other provisions of this Act) apply to a 
statutory arbitration if or to the extent that they are excluded by, or are inconsistent with, 
any provision made by virtue of any other enactment relating to the arbitration. 40 
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(4) Every statutory arbitration is to be taken to be seated in Scotland. 

(5) The following rules do not apply in relation to statutory arbitration— 

rule 41 (extension of time limits) 

rule 68(8) (power to declare provision of arbitration agreement void) 

rule 77 (death of party) 5 

(6) Despite rule 39, parties to a statutory arbitration may not agree to— 

(a) consolidate the arbitration with another arbitration, 

(b) hold concurrent hearings, or 

(c) authorise the tribunal to order such consolidation or the holding of concurrent 
hearings, 10 

unless the arbitrations or hearings are to be conducted under the same enactment. 

 
15 Power to adapt enactments providing for statutory arbitration 

Ministers may by order— 

(a) modify any of the Scottish Arbitration Rules, or any other provisions of this Act, 
in so far as they apply to statutory arbitrations (or to particular statutory 15 
arbitrations), 

(b) make such modifications of enactments which provide for disputes to be 
submitted to arbitration as they consider appropriate in consequence of, or in order 
to give full effect to, any of the Scottish Arbitration Rules or any other provisions 
of this Act. 20 

 
Recognition and enforcement of New York Convention awards 

16 New York Convention awards 
(1) A “Convention award” is an award made in pursuance of a written arbitration agreement 

in the territory of a state (other than the United Kingdom) which is a party to the New 
York Convention. 25 

(2) An award is to be treated for the purposes of this section as having been made at the seat 
of the arbitration. 

(3) A declaration by Her Majesty by Order in Council that a state is a party to the 
Convention (or is a party in respect of any territory) is conclusive evidence of that fact. 

 
17 Recognition and enforcement of New York Convention awards 30 

(1) A Convention award is to be recognised as binding on the persons as between whom it 
was made (and may accordingly be relied on by those persons in any legal proceedings 
in Scotland). 

(2) The court may order that a Convention award may be enforced as if it were an extract 
registered decree bearing a warrant for execution granted by the court. 35 

 
18 Refusal of recognition or enforcement 

(1) Recognition or enforcement of a Convention award may be refused only in accordance 
with this section. 
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(2) Recognition or enforcement of a Convention award may be refused if the person against 
whom it is invoked proves— 

(a) that a party was under some incapacity under the law applicable to the party, 

(b) that the arbitration agreement was invalid under the law which the parties agree 
should govern it (or, failing any indication of that law, under the law of the 5 
country where the award was made), 

(c) that the person— 

(i) was not given proper notice of the arbitral process or of the appointment of 
the tribunal, or 

(ii) was otherwise unable to present the person’s case, 10 

(d) that the tribunal was constituted, or the arbitration was conducted, otherwise than 
in accordance with— 

(i) the agreement of the parties, or 

(ii) failing such agreement, the law of the country where the arbitration took 
place. 15 

(3) Recognition or enforcement of a Convention award may also be refused if the person 
against whom it is invoked proves that the award— 

(a) deals with a dispute not contemplated by or not falling within the submission to 
arbitration, 

(b) contains decisions on matters beyond the scope of that submission, 20 

(c) is not yet binding on the person, or 

(d) has been set aside or suspended by a competent authority. 

(4) Recognition or enforcement of a Convention award may also be refused if— 

(a) the award relates to a matter which is not capable of being settled by arbitration, 
or 25 

(b) to do so would be contrary to public policy. 

(5) A Convention award containing decisions on matters not submitted to arbitration may be 
recognised or enforced to the extent that it contains decisions on matters which were so 
submitted which are separable from decisions on matters not so submitted. 

(6) The court before which a Convention award is sought to be relied on may, if an 30 
application for the setting aside or suspension of the award is made to a competent 
authority— 

(a) sist the decision on recognition or enforcement of the award, 

(b) on the application of the party claiming recognition or enforcement, order the 
other party to give suitable security. 35 

(7) In this section “competent authority” means a person who has authority to set aside or 
suspend the Convention award concerned in the country in which (or under the law of 
which) the Convention award concerned was made. 

 
19 Evidence to be produced when seeking recognition or enforcement 

(1) A person seeking recognition or enforcement of a Convention award must produce— 40 
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(a) the duly authenticated original award (or a duly certified copy of it), and 

(b) the original arbitration agreement (or a duly certified copy of it). 

(2) Such a person must also produce a translation of any award or agreement which is in a 
language other than English (certified by an official or sworn translator or by a 
diplomatic or consular agent). 5 

 
20 Saving for other bases of recognition or enforcement 

Nothing in sections 17 to 19 affects any other right to rely on or enforce a Convention 
award in pursuance of any other enactment or rule of law. 

 
Supplementary 

21 Prescription and limitation 10 

(1) The Prescription and Limitation (Scotland) Act 1973 (c.52) is amended as follows. 

(2) In section 4 (positive prescription: interruption)— 

(za) in subsection (2)(b), after “Scotland” insert “in respect of which an arbitrator (or 
panel of arbitrators) has been appointed”, 

(a) in subsection (3)(a), for the words from “and” to “served” substitute “, the date 15 
when the arbitration begins”, 

(b) for subsection (4) substitute— 

“(4) An arbitration begins for the purposes of this section— 

(a) when the parties to the arbitration agree that it begins, or 

(b) in the absence of such agreement, in accordance with rule 1 of the 20 
Scottish Arbitration Rules (see section 6 of, and schedule 1 to, the 
Arbitration (Scotland) Act 2009 (asp 00)).”. 

(3) In section 9 (negative prescription: interruption)— 

(a) in subsection (3), for the words from “and” to “served” substitute “the date when 
the arbitration begins”, 25 

(b) in subsection (4), for “preliminary notice” substitute “the date when the arbitration 
begins”. 

(4) After section 19C, insert— 

“19D Interruption of limitation period: arbitration 

(1) Any period during which an arbitration is ongoing in relation to a matter is to 30 
be disregarded in any computation of the period specified in section 17(2), 
18(2), 18A(1) or 18B(2) of this Act in relation to that matter. 

(2) In this section, “arbitration” means— 

(a) any arbitration in Scotland, 

(b) any arbitration in a country other than Scotland, being an arbitration an 35 
award in which would be enforceable in Scotland.”. 

(5) In section 22A(4), for the words from “and” to “served” substitute “the date when the 
arbitration begins (within the meaning of section 4(4) of this Act)”. 

(6) After section 22C, insert— 
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“22CA Interruption of limitation period for 1987 Act actions: arbitration 

(1) Any period during which an arbitration is ongoing in relation to a matter is to 
be disregarded in any computation of the period specified in section 22B(2) or 
22C(2) of this Act in relation to that matter. 

(2) In this section, “arbitration” means— 5 

(a) any arbitration in Scotland, 

(b) any arbitration in a country other than Scotland, being an arbitration an 
award in which would be enforceable in Scotland.”. 

 
22 Arbitral appointments referee 

(1) Ministers may, by order, authorise persons or types of person who may act as an arbitral 10 
appointments referee for the purposes of the Scottish Arbitration Rules. 

(2) Ministers must, when making such an order, have regard to the desirability of ensuring 
that arbitral appointments referees— 

(a) have experience relevant to making arbitral appointments, and 

(b) are able to provide training, and to operate disciplinary procedures, designed to 15 
ensure that arbitrators conduct themselves appropriately. 

(3) Despite subsection (2)(b), an arbitral appointments referee is not obliged to appoint 
arbitrators in respect of whom the referee provides training or operates disciplinary 
procedures. 

 
23 Power of judge to act as arbitrator or umpire 20 

(1) A judge may act as an arbitrator or umpire only where— 

(a) the dispute being arbitrated appears to the judge to be of commercial character, 
and 

(b) the Lord President, having considered the state of Court of Session business, has 
authorised the judge to so act. 25 

(2) A fee of such amount as Ministers may by order prescribe is payable in the Court of 
Session for the services of a judge acting as an arbitrator or umpire. 

(3) Any jurisdiction exercisable by the Outer House under the Scottish Arbitration Rules (or 
any other provision of this Act) in relation to— 

(a) a judge acting as a sole arbitrator or umpire, or 30 

(b) a tribunal which the judge forms part of, 

is to be exercisable instead by the Inner House (and the Inner House’s decision on any 
matter is final). 

(4) In this section— 

“judge” means a judge of the Court of Session, and 35 

“Lord President” means the Lord President of the Court of Session. 

 
24 Amendments to UNCITRAL Model Law or Rules or New York Convention 

(1) Ministers may by order modify— 
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(a) the Scottish Arbitration Rules, 

(b) any other provision of this Act, or 

(c) any enactment which provides for disputes to be resolved by arbitration, 

in such manner as they consider appropriate in consequence of any amendment made to 
the UNCITRAL Model Law, the UNCITRAL Arbitration Rules or the New York 5 
Convention. 

(2) Before making such an order, Ministers must consult such persons appearing to them to 
have an interest in the law of arbitration as they think fit. 

 
25 Amendment of Conveyancing (Scotland) Act 1924 (c.27) 

In section 46 of the Conveyancing (Scotland) Act 1924— 10 

(a) in subsection (2), for “This section” substitute “Subsection (1)”, and 

(b) after subsection (2) insert— 

“(3) Where— 

(a) an arbitral award orders the reduction of a deed or other document 
recorded in the Register of Sasines (or forming a midcouple or link of 15 
title in a title recorded in that Register), and 

(b) the court orders that the award may be enforced in accordance with 
section 10 of the Arbitration (Scotland) Act 2009 (asp 00), 

 subsection (1) applies to the arbitral award as it applies to a decree of reduction 
of a deed recorded in the Register of Sasines.”. 20 

 
26 Articles of Regulation 1695 

The 25th Act of the Articles of Regulation 1695 does not apply in relation to arbitration. 

 
27 Repeals 

The repeals of the enactments specified in column 1 of schedule 2 have effect to the 
extent specified in column 2. 25 

 
28 Arbitrability of disputes 

Nothing in this Act makes any dispute capable of being arbitrated if, because of its 
subject-matter, it would not otherwise be capable of being arbitrated. 

 
Final provisions 

29 Interpretation 30 

(1) In this Act, unless the contrary intention appears— 

“arbitral appointments referee” means a person authorised under section 22, 

“arbitration” has the meaning given by section 2, 

“arbitration agreement” has the meaning given by section 4, 

 “arbitrator” has the meaning given by section 2, 35 
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“claim” includes counterclaim, 

“Convention award” has the meaning given by section 16, 

“court” means the Outer House or the sheriff (except in sections 1, 3, 9, 11 and 
13, where it means any court), 

“default rule” has the meaning given by section 8(1), 5 

“dispute” has the meaning given by section 2, 

“Inner House” means the Inner House of the Court of Session, 

“mandatory rule” has the meaning given by section 7, 

“Ministers” means the Scottish Ministers, 

“New York Convention” means the Convention on the Recognition and 10 
Enforcement of Foreign Arbitral Awards adopted by the United Nations 
Conference on International Commercial Arbitration on 10 June 1958, 

“Outer House” means the Outer House of the Court of Session, 

“party” is to be construed in accordance with section 2 and subsection (2) below, 

“rule” means one of the Scottish Arbitration Rules, 15 

“Scottish Arbitration Rules” means the rules set out in schedule 1, 

“seated in Scotland” has the meaning given by section 3, 

“statutory arbitration” has the meaning given by section 14(1), 

“tribunal” has the meaning given by section 2, 

“UNCITRAL Arbitration Rules” means the arbitration rules adopted by 20 
UNCITRAL on 28 April 1976, and 

“UNCITRAL Model Law” means the UNCITRAL Model Law on International 
Commercial Arbitration as adopted by the United Nations Commission on 
International Trade Law on 21 June 1985 (as amended in 2006). 

(2) This Act applies in relation to arbitrations and disputes between three or more parties as 25 
it applies in relation to arbitrations and disputes between two parties (with references to 
both parties being read in such cases as references to all the parties). 

 
30 Ancillary provision 

(1) Ministers may by order make any supplementary, incidental, consequential, transitional, 
transitory or saving provision which they consider appropriate for the purposes of, or in 30 
connection with, or for the purposes of giving full effect to, any provision of this Act. 

(2) Such an order may modify any enactment, instrument or document. 

 
31 Orders 

(1) Any power of Ministers to make orders under this Act— 

(a) is exercisable by statutory instrument, and 35 

(b) includes power to make— 

(i) any supplementary, incidental, consequential, transitional, transitory or 
saving provision which Ministers consider appropriate, 
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(ii) different provision for different purposes. 

(2) A statutory instrument containing such an order (or an Order in Council made under 
section 16) is subject to annulment in pursuance of a resolution of the Scottish 
Parliament. 

This subsection does not apply— 5 

(a) to orders made under section 33(2) (commencement orders), or 

(b) where subsection (3) makes contrary provision. 

(3) An order— 

(a) under section 15 or 30 which adds to, replaces or omits any text in this or any 
other Act,  10 

(b) under section 24, or 

(c) under section 33A(4), 

may be made only if a draft of the statutory instrument containing the order has been 
laid before, and approved by resolution of, the Scottish Parliament. 

 
32 Crown application 15 

(1) This Act binds the Crown. 

(2) Her Majesty may be represented in any arbitration to which she is a party otherwise than 
in right of the Crown by such person as she may appoint in writing under the Royal Sign 
Manual. 

(3) The Prince and Steward of Scotland may be represented in any arbitration to which he is 20 
a party by such person as he may appoint. 

(4) References in this Act to a party to an arbitration are, where subsection (2) or (3) 
applies, to be read as references to the appointed representative. 

 
33 Commencement 

(1) The following provisions come into force on Royal Assent— 25 

section 2 

sections 29 to 32 

this section 

section 34 

(2) Other provisions come into force on the day Ministers by order appoint. 30 

 
33A Transitional provisions 

(1) This Act does not apply to an arbitration begun before commencement. 

(2) This Act otherwise applies to an arbitration agreement whether made on, before or after 
commencement. 

(3) Despite subsection (2), this Act does not apply to an arbitration arising under an 35 
arbitration agreement (other than an enactment) made before commencement if the 
parties agree that this Act is not to apply to that arbitration. 
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(4) Ministers may by order specify any day falling at least 5 years after commencement as 
the day on which subsection (3) is to cease to have effect. 

(5) Before making such an order, Ministers must consult such persons appearing to them to 
have an interest in the law of arbitration as they think fit. 

(6) Any reference to an arbiter in an arbitration agreement made before commencement is 5 
to be treated as being a reference to an arbitrator. 

(7) Any reference in an enactment to a decree arbitral is to be treated for the purposes of 
section 10 as being a reference to a tribunal’s award. 

(8) An express provision in an arbitration agreement made before commencement which 
disapplies section 3 of the Administration of Justice (Scotland) Act 1972 (c.59) in 10 
relation to an arbitration arising under that agreement is, unless the parties otherwise 
agree, to be treated as being an agreement to disapply rules 40 and 67 in relation to such 
an arbitration. 

(9) In this section, “commencement” means the day on which this section comes into force. 

 
34 Short title 15 

This Act is called the Arbitration (Scotland) Act 2009. 
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SCHEDULE 1 
(introduced by section 6) 

SCOTTISH ARBITRATION RULES 

Mandatory rules are marked “M”. 

Default rules are marked “D”. 5 

PART 1 

COMMENCEMENT AND CONSTITUTION OF TRIBUNAL ETC.  

Rule 1 Commencement of arbitration D 

1 An arbitration begins when a party to an arbitration agreement (or any person claiming 
through or under such a party) gives the other party notice submitting a dispute to 10 
arbitration in accordance with the agreement. 

 
Rule 2 Appointment of tribunal D 

2 An arbitration agreement need not appoint (or provide for appointment of) the tribunal, 
but if it does so provide it may— 

(a) specify who is to form the tribunal, 15 

(b) require the parties to appoint the tribunal, 

(c) permit another person to appoint the tribunal, or 

(d) provide for the tribunal to be appointed in any other way. 

 
Rule 3 Arbitrator to be an individual M 

3 Only an individual may act as an arbitrator. 20 

 
Rule 4 Eligibility to act as arbitrator M 

4 An individual is ineligible to act as an arbitrator if the individual is— 

(a) aged under 16, or 

(b) an incapable adult (within the meaning of section 1(6) of the Adults with 
Incapacity (Scotland) Act 2000 (asp 4)). 25 

 
Rule 5 Number of arbitrators D 

5 Where there is no agreement as to the number of arbitrators, the tribunal is to consist of 
a sole arbitrator. 

 
Rule 6 Method of appointment D 

6 The tribunal is to be appointed as follows— 30 
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(a) where there is to be a sole arbitrator, the parties must appoint an eligible 
individual jointly (and must do so within 28 days of either party requesting the 
other to do so), 

(b) where there is to be a tribunal consisting of two or more arbitrators— 

(i) each party must appoint an eligible individual as an arbitrator (and must do 5 
so within 28 days of the other party requesting it to do so), and 

(ii) where more arbitrators are to be appointed, the arbitrators appointed by the 
parties must appoint eligible individuals as the remaining arbitrators. 

 
Rule 7 Failure of appointment procedure D 

7 (1) Where a tribunal (or any arbitrator who is to form part of a tribunal) is not, or cannot be, 10 
appointed in accordance with— 

(a) any appointment procedure set out in the arbitration agreement (or otherwise 
agreed between the parties), or 

(b) rule 6, 

either party may refer the matter to an arbitral appointments referee. 15 

(2) The referring party must give notice of the reference to the other party. 

(3) That other party may object to the reference within 7 days of notice of reference being 
given by making an objection to— 

(a) the referring party, and 

(b) the arbitral appointments referee. 20 

(4) If— 

(a) no such objection is made within that 7 day period, or 

(b) the other party waives the right to object before the end of that period, 

the arbitral appointments referee may make the necessary appointment. 

(5) Where— 25 

(a) a party objects to the arbitral appointments referee making an appointment, 

(b) an arbitral appointments referee fails to make an appointment within 21 days of 
the matter being referred, or 

(c) the parties agree not to refer the matter to an arbitral appointments referee, 

the court may, on an application by any party, make the necessary appointment. 30 

(6) The court’s decision on whom to appoint is final. 

(7) Before making an appointment under this rule, the arbitral appointments referee or, as 
the case may be, the court must have regard to— 

(a) the nature and subject-matter of the dispute, 

(b) the terms of the arbitration agreement (including, in particular, any terms relating 35 
to appointment of arbitrators), and 

(c) the skills, qualifications, knowledge and experience which would make an 
individual suitable to determine the dispute. 
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(8) Where an arbitral appointments referee or the court makes an appointment under this 
rule, the arbitration agreement has effect as if it required that appointment. 

 
Rule 8 Duty to disclose any conflict of interests M 

8 (1) This rule applies to— 

(a) arbitrators, and 5 

(b) individuals who have been asked to be an arbitrator but who have not yet been 
appointed. 

(2) An individual to whom this rule applies must, without delay disclose— 

(a) to the parties, and 

(b) in the case of an individual not yet appointed as an arbitrator, to any arbitral 10 
appointments referee, other third party or court considering whether to appoint the 
individual as an arbitrator, 

any circumstances known to the individual (or which become known to the individual 
before the arbitration ends) which might reasonably be considered relevant when 
considering whether the individual is impartial and independent. 15 

 
Rule 9 Arbitrator’s tenure D 

9 An arbitrator’s tenure ends if— 

(a) the arbitrator becomes ineligible to act as an arbitrator (see rule 4),  

(b) the tribunal revokes the arbitrator’s appointment (see rule 10), 

(c) the arbitrator is removed by the parties, a third party or the Outer House (see rules 20 
11 and 12), 

(d) the Outer House dismisses the tribunal of which the arbitrator forms part (see rule 
13), or 

(e) the arbitrator resigns (see rule 15) or dies (see rule 76). 

 
Rule 10 Challenge to appointment of arbitrator D 25 

10 (1) A party may object to the tribunal about the appointment of an arbitrator. 

(2) An objection is competent only if— 

(a) it is made on the ground that the arbitrator— 

(i) is not impartial and independent, 

(ii) has not treated the parties fairly, or 30 

(iii) does not have a qualification which the parties agreed (before the 
arbitrator’s appointment) that the arbitrator must have, 

(b) it states the facts on which it is based, 

(c) it is made within 14 days of the objector becoming aware of those facts, and 

(d) notice of it is given to the other party. 35 

(3) The tribunal may deal with an objection by confirming or revoking the appointment. 

413



18 Arbitration (Scotland) Bill 
Schedule 1—Scottish Arbitration Rules 

Part 1—Commencement and constitution of tribunal etc. 
 

(4) If the tribunal fails to make a decision within 14 days of a competent objection being 
made, the appointment is revoked. 

 
Rule 11 Removal of arbitrator by parties D 

11 (1) An arbitrator may be removed— 

(a) by the parties acting jointly, or 5 

(b) by any third party to whom the parties give power to remove an arbitrator. 

(2) A removal is effected by notifying the arbitrator. 

 
Rule 12 Removal of arbitrator by court M 

12 The Outer House may remove an arbitrator if satisfied on the application by any party— 

(a) that the arbitrator is not impartial and independent, 10 

(b) that the arbitrator has not treated the parties fairly, 

(c) that the arbitrator is incapable of acting as an arbitrator in the arbitration (or that 
there are justifiable doubts about the arbitrator’s ability to so act), 

(d) that the arbitrator does not have a qualification which the parties agreed (before 
the arbitrator’s appointment) that the arbitrator must have, 15 

(e) that substantial injustice has been or will be caused to that party because the 
arbitrator has failed to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration. 20 

 
Rule 13 Dismissal of tribunal by court M 

13 The Outer House may dismiss the tribunal if satisfied on the application by a party that 
substantial injustice has been or will be caused to that party because the tribunal has 
failed to conduct the arbitration in accordance with— 

(a) the arbitration agreement, 25 

(b) these rules (in so far as they apply), or 

(c) any other agreement by the parties relating to conduct of the arbitration. 

 
Rule 14 Removal and dismissal by court: supplementary M 

14 (1) The Outer House may remove an arbitrator, or dismiss the tribunal, only if— 

(a) the arbitrator or, as the case may be, tribunal has been— 30 

(i) notified of the application for removal or dismissal, and 

(ii) given the opportunity to make representations, and 

(b) the Outer House is satisfied— 

(i) that any recourse available under rule 10 has been exhausted, and 
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(ii) that any available recourse to a third party who the parties have agreed is to 
have power to remove an arbitrator (or dismiss the tribunal) has been 
exhausted. 

(2) A decision of the Outer House under rule 12 or 13 is final. 

(3) The tribunal may continue with the arbitration pending the Outer House’s decision 5 
under rule 12 or 13. 

 
Rule 15 Resignation of arbitrator M 

15 (1) An arbitrator may resign (by giving notice of resignation to the parties and any other 
arbitrators) if— 

(a) the parties consent to the resignation, 10 

(b) the arbitrator has a contractual right to resign in the circumstances,  

(c) the arbitrator’s appointment is challenged under rule 10 or 12, 

(d) the parties disapply or modify rule 33(1) (expert opinions) after the arbitrator is 
appointed, or 

(e) the Outer House has authorised the resignation. 15 

(2) The Outer House may authorise a resignation only if satisfied, on an application by the 
arbitrator, that it is reasonable for the arbitrator to resign. 

(3) The Outer House’s determination of an application for resignation is final. 

 
Rule 16 Liability etc. of arbitrator when tenure ends M 

16 (1) Where an arbitrator’s tenure ends, the Outer House may, on an application by any party 20 
or the arbitrator concerned, make such order as it thinks fit— 

(a) about the arbitrator’s entitlement (if any) to fees and expenses, 

(b) about the repaying of fees or expenses already paid to the arbitrator, 

(c) where the arbitrator has resigned, about the arbitrator’s liability in respect of 
acting as an arbitrator. 25 

(2) The Outer House must, when considering whether to make an order in relation to an 
arbitrator who has resigned, have particular regard to whether the resignation was made 
in accordance with rule 15. 

(3) The Outer House’s determination of an application for an order is final. 

 
Rule 17 Reconstitution of tribunal D 30 

17 (1) Where an arbitrator’s tenure ends, the tribunal must be reconstituted— 

(a) in accordance with the procedure used to constitute the original tribunal, or 

(b) where that procedure fails, in accordance with rules 6 and 7. 

(2) It is for the reconstituted tribunal to decide the extent, if any, to which previous 
proceedings (including any award made, appointment by or other act done by the 35 
previous tribunal) should stand. 
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(3) The reconstituted tribunal’s decision does not affect a party’s right to object or appeal on 
any ground which arose before the tribunal made its decision. 

 
Rule 18 Arbitrators nominated in arbitration agreements D 

18 Any provision in an arbitration agreement which specifies who is to be an arbitrator 
ceases to have effect in relation to an arbitration when the specified individual’s tenure 5 
as an arbitrator for that arbitration ends. 

 
PART 2 

JURISDICTION OF TRIBUNAL 

Rule 19 Power of tribunal to rule on own jurisdiction M 

19  The tribunal may rule on— 10 

(a) whether there is a valid arbitration agreement (or, in the case of a statutory 
arbitration, whether the enactment providing for arbitration applies to the dispute), 

(b) whether the tribunal is properly constituted, and 

(c) what matters have been submitted to arbitration in accordance with the arbitration 
agreement. 15 

 
Rule 20 Objections to tribunal’s jurisdiction M 

20 (1) Any party may object to the tribunal on the ground that the tribunal does not have, or 
has exceeded, its jurisdiction in relation to any matter. 

(2) An objection must be made— 

(a) before, or as soon as is reasonably practicable after, the matter to which the 20 
objection relates is first raised in the arbitration, or 

(b) where the tribunal considers that circumstances justify a later objection, by such 
later time as it may allow, 

but, in any case, an objection may not be made after the tribunal makes its last award. 

(3) If the tribunal upholds an objection it must— 25 

(a) end the arbitration in so far as it relates to a matter over which the tribunal has 
ruled it does not have jurisdiction, and 

(b) set aside any provisional or part award already made in so far as the award relates 
to such a matter. 

(4) The tribunal may— 30 

(a) rule on an objection independently from dealing with the subject-matter of the 
dispute, or 

(b) delay ruling on an objection until it makes its award on the merits of the dispute 
(and include its ruling in that award), 

but, where the parties agree which of these courses the tribunal should take, the tribunal 35 
must proceed accordingly. 
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Rule 21 Appeal against tribunal’s ruling on jurisdictional objection M 

21 (1) A party may, no later than 14 days after the tribunal’s decision on an objection under 
rule 20, appeal to the Outer House against the decision. 

(2) The tribunal may continue with the arbitration pending determination of the appeal. 

(3) The Outer House’s decision on the appeal is final. 5 

 
Rule 22 Referral of point of jurisdiction D 

22 (1) The Outer House may, on an application by any party, determine any question as to the 
tribunal’s jurisdiction. 

(2) An application under this rule is valid only if— 

(a) the parties have agreed that such an application may be made, or 10 

(b) the tribunal has consented to it being made and the court is satisfied— 

(i) that determining the question is likely to produce substantial savings in 
expenses, 

(ii) that the application was made without delay, and 

(iii) that there is a good reason why the question should be determined by the 15 
court. 

(3) The tribunal may continue with the arbitration pending determination of an application. 

(4) The Outer House’s determination of the question is final (as is any decision by the Outer 
House as to whether an application is valid). 

 
PART 3 20 

GENERAL DUTIES 

Rule 23 General duty of the tribunal M 

23 (1) The tribunal must— 

(a) be impartial and independent, 

(b) treat the parties fairly, and 25 

(c) conduct the arbitration— 

(i) without unnecessary delay, and 

(ii) without incurring unnecessary expense. 

(2) Treating the parties fairly includes giving each party a reasonable opportunity to put its 
case and to deal with the other party’s case. 30 

 
Rule 24 General duty of the parties M 

24  The parties must ensure that the arbitration is conducted— 

(a) without unnecessary delay, and 

(b) without incurring unnecessary expense. 
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Rule 25 Confidentiality D 

25 (1) Disclosure by the tribunal, any arbitrator or a party of confidential information relating 
to the arbitration is to be actionable as a breach of an obligation of confidence unless the 
disclosure— 

(a) is authorised, expressly or impliedly, by the parties (or can reasonably be 5 
considered as having been so authorised), 

(b) is required by the tribunal or is otherwise made to assist or enable the tribunal to 
conduct the arbitration, 

(c) is required— 

(i) in order to comply with any enactment or rule of law, 10 

(ii) for the proper performance of the discloser’s public functions, or 

(iii) in order to enable any public body or office-holder to perform public 
functions properly, 

(d) can reasonably be considered as being needed to protect a party’s lawful interests, 

(e) is in the public interest, 15 

(f) is necessary in the interests of justice, or 

(g) is made in circumstances in which the discloser would have absolute privilege had 
the disclosed information been defamatory. 

(2) The tribunal and the parties must take reasonable steps to prevent unauthorised 
disclosure of confidential information by any third party involved in the conduct of the 20 
arbitration. 

(3) The tribunal must, at the outset of the arbitration, inform the parties of the obligations 
which this rule imposes on them. 

(4) “Confidential information”, in relation to an arbitration, means any information relating 
to— 25 

(a) the dispute, 

(b) the arbitral proceedings, 

(c) the award, or 

(d) any civil proceedings relating to the arbitration in respect of which an order has 
been granted under section 13 of this Act, 30 

which is not, and has never been, in the public domain. 

 
Rule 26 Tribunal deliberations D 

26 (1) The tribunal’s deliberations may be undertaken in private and accordingly need not be 
disclosed to the parties. 

(2) But, where an arbitrator fails to participate in any of the tribunal’s deliberations, the 35 
tribunal must disclose that fact (and the extent of the failure) to the parties.  
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PART 4 

ARBITRAL PROCEEDINGS 

Rule 27 Procedure and evidence D 

27 (1) It is for the tribunal to determine— 

(a) the procedure to be followed in the arbitration, and 5 

(b) the admissibility, relevance, materiality and weight of any evidence. 

(2) In particular, the tribunal may determine— 

(a) when and where the arbitration is to be conducted, 

(b) whether parties are to submit claims or defences and, if so, when they should do 
so and the extent to which claims or defences may be amended,  10 

(c) whether any documents or other evidence should be disclosed by or to any party 
and, if so, when such disclosures are to be made and to whom copies of disclosed 
documents and information are to be given, 

(d) whether any and, if so, what questions are to be put to and answered by the 
parties, 15 

(e) whether and, if so, to what extent the tribunal should take the initiative in 
ascertaining the facts and the law, 

(f) the extent to which the arbitration is to proceed by way of— 

(i) hearings for the questioning of parties, 

(ii) written or oral argument, 20 

(iii) presentation or inspection of documents or other evidence, or 

(iv) submission of documents or other evidence, 

(g) the language to be used in the arbitration (and whether a party is to supply 
translations of any document or other evidence), 

(h) whether to apply rules of evidence used in legal proceedings or any other rules of 25 
evidence. 

 
Rule 28 Place of arbitration D 

28 The tribunal may meet, and otherwise conduct the arbitration, anywhere it chooses (in or 
outwith Scotland). 

 
Rule 29 Tribunal decisions D 30 

29 (1) Where the tribunal is unable to make a decision unanimously (including any decision on 
an award), a decision made by the majority of the arbitrators is sufficient. 

(2) Where there is neither unanimity nor a majority in favour of or opposed to making any 
decision— 

(a) the decision is to be made by the arbitrator nominated to chair the tribunal, or 35 

(b) where no person has been so nominated, the decision is to be made— 
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(i) where the tribunal consists of 3 or more arbitrators, by the last arbitrator to 
be appointed, or 

(ii) where the tribunal consists of 2 arbitrators, by an umpire appointed by the 
tribunal or, where the tribunal fails to make an appointment within 14 days 
of being requested to do so by either party or any arbitrator, by an arbitral 5 
appointments referee (at the request of a party or an arbitrator). 

 
Rule 30 Tribunal directions D 

30 (1) The tribunal may give such directions to the parties as it considers appropriate for the 
purposes of conducting the arbitration. 

(2) A party must comply with such a direction by such time as the tribunal specifies. 10 

 
Rule 31 Power to appoint clerk, agents or employees etc. D 

31 (1) The tribunal may appoint a clerk (and such other agents, employees or other persons as 
it thinks fit) to assist it in conducting the arbitration. 

(2) But the parties’ consent is required for any appointment in respect of which significant 
expenses are likely to arise. 15 

 
Rule 32 Party representatives D 

32 (1) A party may be represented in the arbitration by a lawyer or any other person. 

(2) But the party must, before representation begins, give notice of the representative— 

(a) to the tribunal, and 

(b) to the other party. 20 

 
Rule 33 Experts D 

33 (1) The tribunal may obtain an expert opinion on any matter arising in the arbitration. 

(2) The parties must be given a reasonable opportunity— 

(a) to make representations about any written expert opinion, and 

(b) to hear any oral expert opinion and to ask questions of the expert giving it.  25 

 
Rule 34 Powers relating to property D 

34  The tribunal may direct a party— 

(a) to allow the tribunal, an expert or another party— 

(i) to inspect, photograph, preserve or take custody of any property which that 
party owns or possesses which is the subject of the arbitration (or as to 30 
which any question arises in the arbitration), or  

(ii) to take samples from, or conduct an experiment on, any such property, or 

(b) to preserve any document or other evidence which the party possesses or controls. 
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Rule 35 Oaths or affirmations D 

35 The tribunal may— 

(a) direct that a party or witness is to be examined on oath or affirmation, and 

(b) administer an oath or affirmation for that purpose. 

 
Rule 36 Failure to submit claim or defence timeously D 5 

36 (1) Where— 

(a) a party unnecessarily delays in submitting or in otherwise pursuing a claim, 

(b) the tribunal considers that there is no good reason for the delay, and 

(c) the tribunal is satisfied that the delay— 

(i) gives, or is likely to give, rise to a substantial risk that it will not be 10 
possible to resolve the issues in that claim fairly, or 

(ii) has caused, or is likely to cause, serious prejudice to the other party, 

the tribunal must end the arbitration in so far as it relates to the subject-matter of the 
claim and may make such award (including an award on expenses) as it considers 
appropriate in consequence of the claim. 15 

(2) Where— 

(a) a party unnecessarily delays in submitting a defence to the tribunal, and  

(b) the tribunal considers that there is no good reason for the delay, 

the tribunal must proceed with the arbitration (but the delay is not, in itself, to be treated 
as an admission of anything). 20 

 
Rule 37 Failure to attend hearing or provide evidence D 

37 Where— 

(a) a party fails— 

(i) to attend a hearing which the tribunal requested the party to attend a 
reasonable period in advance of the hearing, or 25 

(ii) to produce any document or other evidence requested by the tribunal, and 

(b) the tribunal considers that there is no good reason for the failure, 

the tribunal may proceed with the arbitration, and make its award, on the basis of the 
evidence (if any) before it. 

 
Rule 38 Failure to comply with tribunal direction or arbitration agreement D 30 

38 (1) Where a party fails to comply with— 

(a) any direction made by the tribunal, or 

(b) any obligation imposed by— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 35 
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(iii) any other agreement by the parties relating to conduct of the arbitration, 

the tribunal may order the party to so comply. 

(2) Where a party fails to comply with an order made under this rule, the tribunal may do 
any of the following— 

(a) direct that the party is not entitled to rely on any allegation or material which was 5 
the subject-matter of the order, 

(b) draw adverse inferences from the non-compliance, 

(c) proceed with the arbitration and make its award, 

(d) make such provisional award (including an award on expenses) as it considers 
appropriate in consequence of the non-compliance. 10 

 
Rule 39 Consolidation of proceedings D 

39 (1) Parties may agree— 

(a) to consolidate the arbitration with another arbitration, or 

(b) to hold concurrent hearings. 

(2) But the tribunal may not order such consolidation, or the holding of concurrent hearings, 15 
on its own initiative. 

 
PART 5 

POWERS OF COURT IN RELATION TO ARBITRAL PROCEEDINGS 

Rule 40 Referral of point of law D 

40 (1) The Outer House may, on an application by any party, determine any point of Scots law 20 
arising in the arbitration. 

(2) An application under this rule is valid only if— 

(a) the parties have agreed that such an application may be made, or 

(b) the tribunal has consented to it being made and the court is satisfied— 

(i) that determining the question is likely to produce substantial savings in 25 
expenses, 

(ii) that the application was made without delay, and 

(iii) that there is a good reason why the question should be determined by the 
court. 

(3) The tribunal may continue with the arbitration pending determination of the application. 30 

(4) The Outer House’s determination of the question is final (as is any decision by the Outer 
House as to whether an application is valid). 

 
Rule 41 Variation of time limits set by parties D 

41 (1) The court may, on an application by the tribunal or any party, vary any time limit 
relating to the arbitration which is imposed— 35 
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(a) in the arbitration agreement, or 

(b) by virtue of any other agreement between the parties. 

(2) Such a variation may be made only if the court is satisfied— 

(a) that no arbitral process for varying the time limit is available, and 

(b) that someone would suffer a substantial injustice if no variation was made. 5 

(3) It is for the court to determine the extent of any variation. 

(4) The tribunal may continue with the arbitration pending determination of an application. 

(5) The court’s decision on whether to make a variation (and, if so, on the extent of the 
variation) is final. 

 
Rule 42 Court’s power to order attendance of witnesses and disclosure of evidence M 10 

42 (1) The court may, on an application by the tribunal or any party, order any person— 

(a) to attend a hearing for the purposes of giving evidence to the tribunal, or 

(b) to disclose documents or other material evidence to the tribunal. 

(2) But the court may not order a person to give any evidence, or to disclose anything, 
which the person would be entitled to refuse to give or disclose in civil proceedings. 15 

(3) The tribunal may continue with the arbitration pending determination of an application. 

(4) The court’s decision on whether to make an order is final. 

 
Rule 43 Court’s other powers in relation to arbitration D  

43 (1) The court has the same power in an arbitration as it has in civil proceedings— 

(a) to appoint a person to safeguard the interests of any party lacking capacity, 20 

(b) to order the sale of any property in dispute in the arbitration, 

(c) to make an order securing any amount in dispute in the arbitration, 

(d) to make an order under section 1 of the Administration of Justice (Scotland) Act 
1972 (c.59), 

(e) to grant warrant for arrestment or inhibition, 25 

(f) to grant interdict (or interim interdict), or 

(g) to grant any other interim or permanent order. 

(2) But the court may take such action only— 

(a) on an application by any party, and 

(b) if the arbitration has begun— 30 

(i) with the consent of the tribunal, or 

(ii) where the court is satisfied that the case is one of urgency. 

(2A) The tribunal may continue with the arbitration pending determination of the application. 

(3) This rule applies— 

(a) to arbitrations which have begun, 35 
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(b) where the court is satisfied— 

(i) that a dispute has arisen or might arise, and 

(ii) that an arbitration agreement provides that such a dispute is to be resolved 
by arbitration. 

(4) This rule does not affect— 5 

(a) any other powers which the court has under any enactment or rule of law in 
relation to arbitrations, or 

(b) the tribunal’s powers. 

 
PART 6 

AWARDS 10 

Rule 44 Rules applicable to the substance of the dispute D 

44 (1) The tribunal must decide the dispute in accordance with— 

(a) the law chosen by the parties as applicable to the substance of the dispute, or 

(b) if no such choice is made (or where a purported choice is unlawful), the law 
determined by the conflict of law rules which the tribunal considers applicable. 15 

(2) Accordingly, the tribunal must not decide the dispute on the basis of general 
considerations of justice, fairness or equity unless— 

(a) they form part of the law concerned, or 

(b) the parties otherwise agree. 

(3) When deciding the dispute, the tribunal must have regard to— 20 

(a) the provisions of any contract relating to the substance of the dispute, 

(b) the normal commercial or trade usage of any undefined terms in the provisions of 
any such contract, 

(c) any established commercial or trade customs or practices relevant to the substance 
of the dispute, and 25 

(d) any other matter which the parties agree is relevant in the circumstances. 

 
Rule 44A  Power to award payment and damages M 

44A(1) The tribunal’s award may order the payment of a sum of money (including a sum in 
respect of damages). 

(2) Such a sum must be specified— 30 

(a) in any currency agreed by the parties, or 

(b) in the absence of such agreement, in such currency as the tribunal considers 
appropriate. 

 
Rule 45 Other remedies available to tribunal D 

45 The tribunal’s award may— 35 
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(a) be of a declaratory nature, 

(c) order a party to do or refrain from doing something (including ordering the 
performance of a contractual obligation), or 

(d) order the rectification or reduction of any deed or other document (other than a 
decree of court) to the extent permitted by the law governing the deed or 5 
document. 

 
Rule 46 Interest M 

46 (1) The tribunal’s award may order that interest is to be paid on— 

(a) the whole or part of any amount which the award orders to be paid (or which is 
payable in consequence of a declaratory award), in respect of any period up to the 10 
date of the award, 

(b) the whole or part of any amount which is— 

(i) claimed in the arbitration and outstanding when the arbitration began, but 

(ii) paid before the tribunal made its award, 

in respect of any period up to the date of payment, 15 

(c) the outstanding amount of any amounts awarded (including any award of 
arbitration expenses or pre-award interest under paragraph (a) or (b)) in respect of 
any period from the date of the award up to the date of payment. 

(2) An award ordering payment of interest may, in particular, specify— 

(a) the interest rate, 20 

(c) the period for which interest is payable (including any rests which the tribunal 
considers appropriate). 

(3) An award may make different interest provision in respect of different amounts. 

(3A) Interest is to be calculated— 

(a) in the manner agreed by the parties, or 25 

(b) failing such agreement, in such manner as the tribunal determines. 

(4) This rule does not affect any other power of the tribunal to award interest. 

 
Rule 48 Form of award D 

48 (1) The tribunal’s award must be signed by all arbitrators or all those assenting to the award. 

(2) The tribunal’s award must state— 30 

(a) the seat of the arbitration, 

(b) when the award is made and when it takes effect, 

(c) the tribunal’s reasons for the award, and  

(d) whether any previous provisional or part award has been made (and the extent to 
which any previous provisional award is superseded or confirmed). 35 

(3) The tribunal’s award is made by delivering it to each of the parties in accordance with 
rule 79. 
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Rule 49 Award treated as made in Scotland D 

49 An award is to be treated as having been made in Scotland even if it is signed at, or 
delivered to or from, a place outwith Scotland. 

 
Rule 50 Provisional awards D 

50 (1) The tribunal may make a provisional award granting any relief on a provisional basis 5 
which it has the power to grant permanently. 

(2) Despite rule 54, a provisional award is not final and accordingly is binding only— 

(a) to the extent specified in the award, or 

(b) until it is superseded by a subsequent award. 

 
Rule 51 Part awards M 10 

51 (1) The tribunal may make more than one award at different times on different aspects of 
the matters to be determined. 

(2) A “part award” is an award which decides some (but not all) of the matters which the 
tribunal is to decide in the arbitration.  

(3) A part award must specify the matters to which it relates. 15 

 
Rule 52 Draft awards D 

52 Before making an award, the tribunal— 

(a) may send a draft of its proposed award to the parties, and 

(b) if it does so, must consider any representations from the parties about the draft 
which the tribunal receives by such time as it specifies.  20 

 
Rule 53 Power to withhold award on non-payment of fees or expenses M 

53 (1) The tribunal may refuse to deliver or send its award to the parties if any fees and 
expenses for which they are liable under rule 58 have not been paid in full. 

(2) Where the tribunal so refuses, the court may (on an application by any party) order— 

(a) that the tribunal must deliver the award on the applicant paying into the court an 25 
amount equal to the fees and expenses demanded (or such lesser amount as may 
be specified in the order), 

(b) that the amount paid into the court is to be used to pay the fees and expenses 
which the court determines as being properly payable, and 

(c) that the balance (if any) of the amount paid into the court is to be repaid to the 30 
applicant. 

(3) The court may make such an order only if the applicant has exhausted any available 
arbitral process of appeal or review of the amount of the fees and expenses demanded. 

(4) The court’s decision on an application under this rule is final. 
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Rule 55 Arbitration to end on last award or early settlement D 

55 (1) An arbitration ends when the last award to be made in the arbitration is made (and no 
claim, including any claim for expenses or interest, is outstanding). 

(2) But this does not prevent the tribunal from ending the arbitration before then under rule 
20(3) or 36(1). 5 

(3) The parties may end the arbitration at any time by notifying the tribunal that they have 
settled the dispute. 

(4) On the request of the parties, the tribunal may make an award reflecting the terms of the 
settlement and these rules (except for rule 48(2)(c) and Part 8) apply to such an award as 
they apply to any other award. 10 

(5) The fact that the arbitration has ended does not affect the operation of these rules (in so 
far as they apply) in relation to matters connected with the arbitration. 

 
Rule 56 Correcting an award D 

56 (1) The tribunal may correct an award so as to— 

(a) correct a clerical, typographical or other error in the award arising by virtue of 15 
accident or omission, or 

(b) clarify or remove any ambiguity in the award. 

(2) The tribunal may make such a correction— 

(a) on its own initiative, or 

(b) on an application by any party. 20 

(3) A party making an application under this rule must send a copy of the application to the 
other party at the same time as the application is made. 

(4) Such an application is valid only if made— 

(a) within 28 days of the award concerned, or 

(b) by such later date as the Outer House or the sheriff may, on an application by the 25 
party, specify. 

(5) The tribunal must, before deciding whether to correct an award, give— 

(a) where the tribunal proposed the correction, each of the parties, 

(b) where a party application is made, the other party, 

a reasonable opportunity to make representations about the proposed correction. 30 

(6) A correction may be made under this rule only— 

(a) where the tribunal proposed the correction, within 28 days of the award concerned 
being made, or 

(b) where a party application is made, within 28 days of the application being made. 

(7) Where a correction affects— 35 

(a) another part of the corrected award, or 

(b) any other award made by the tribunal (relating to the substance of the dispute, 
expenses, interest or any other matter), 
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the tribunal may make such consequential correction of that other part or award as it 
considers appropriate. 

(8) A corrected award is to be treated as if it was made in its corrected form on the day the 
award was made. 

 
PART 7 5 

ARBITRATION EXPENSES 

Rule 57 Arbitration expenses D 

57 “Arbitration expenses” means— 

(a) the arbitrators’ fees and expenses for which the parties are liable under rule 58, 

(b) any expenses incurred by the tribunal when conducting the arbitration for which 10 
the parties are liable under rule 58, 

(c) the parties’ legal and other expenses, and 

(d) the fees and expenses of— 

(i) any arbitral appointments referee, and 

(ii) any other third party to whom the parties give powers in relation to the 15 
arbitration, 

for which the parties are liable under rule 58. 

 
Rule 58 Arbitrators’ fees and expenses M 

58 (1) The parties are severally liable to pay to the arbitrators— 

(a) the arbitrators’ fees and expenses, including— 20 

(i) the arbitrators’ fees for conducting the arbitration, 

(ii) expenses incurred personally by the arbitrators when conducting the 
arbitration, and 

(b) expenses incurred by the tribunal when conducting the arbitration, including— 

(i) the fees and expenses of any clerk, agent, employee or other person 25 
appointed by the tribunal to assist it in conducting the arbitration, 

(ii) the fees and expenses of any expert from whom the tribunal obtains an 
opinion, 

(iii) any expenses in respect of meeting and hearing facilities, and 

(iv) any expenses incurred in determining recoverable arbitration expenses. 30 

(2) The parties are also severally liable to pay the fees and expenses of— 

(a) any arbitral appointments referee, and 

(b) any other third party to whom the parties give powers in relation to the arbitration. 

(3) The amount of fees and expenses payable under this rule and the payment terms are— 

(a) to be agreed by the parties and the arbitrators or, as the case may be, the arbitral 35 
appointments referee or other third party, or 
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(b) failing such agreement, to be determined by the Auditor of the Court of Session. 

(4) Unless the Auditor of the Court of Session decides otherwise— 

(a) the amount of any fee is to be determined by the Auditor on the basis of a 
reasonable commercial rate of charge, and 

(b) the amount of any expenses is to be determined by the Auditor on the basis that a 5 
reasonable amount is to be allowed in respect of all reasonably incurred expenses. 

(5) The Auditor of the Court of Session may, when determining the amount of fees and 
expenses, order the repayment of any fees or expenses already paid which the Auditor 
considers excessive (and such an order has effect as if it was made by the court). 

(6) This rule does not affect— 10 

(a) the parties’ liability as between themselves for fees and expenses covered by this 
rule (see rules 60 and 63), or 

(b) the Outer House’s power to make an order under rule 16 (order relating to 
expenses in cases of arbitrator’s resignation or removal). 

 
Rule 59 Recoverable arbitration expenses D 15 

59 (1) The following arbitration expenses are recoverable— 

(a) the arbitrators’ fees and expenses for which the parties are liable under rule 58, 

(b) any expenses incurred by the tribunal when conducting the arbitration for which 
the parties are liable under rule 58, and 

(c) the fees and expenses of any arbitral appointments referee (or any other third party 20 
to whom the parties give powers in relation to the arbitration) for which the 
parties are liable under rule 58. 

(2) It is for the tribunal to— 

(a) determine the amount of the other arbitration expenses which are recoverable, or 

(b) arrange for the Auditor of the Court of Session to determine that amount.  25 

(3) Unless the tribunal or, as the case may be, the Auditor decides otherwise— 

(a) the amount of the other arbitration expenses which are recoverable must be 
determined on the basis that a reasonable amount is to be allowed in respect of all 
reasonably incurred expenses, and 

(b) any doubt as to whether expenses were reasonably incurred or are reasonable in 30 
amount is to be resolved in favour of the person liable to pay the expenses. 

 
Rule 60 Liability for recoverable arbitration expenses D 

60 (1) The tribunal may make an award allocating the parties’ liability between themselves for 
the recoverable arbitration expenses (or any part of those expenses). 

(2) When making an award under this rule, the tribunal must have regard to the principle 35 
that expenses should follow a decision made in favour of a party except where this 
would be inappropriate in the circumstances. 
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(3) Until such an award is made (or where the tribunal chooses not to make such an award) 
in respect of recoverable arbitration expenses (or any part of them), the parties are, as 
between themselves, each liable— 

(a) for an equal share of any such expenses for which the parties are liable under rule 
58, and 5 

(b) for their own legal and other expenses. 

(4) This rule does not affect— 

(a) the parties’ several liability for fees and expenses under rule 58, or 

(b) the liability of any party to any other third party. 

 
Rule 61 Ban on pre-dispute agreements about liability for arbitration expenses M 10 

61 Any agreement allocating the parties’ liability between themselves for any or all of the 
arbitration expenses has no effect if entered into before the dispute being arbitrated has 
arisen. 

 
Rule 62 Security for expenses D 

62 (1) The tribunal may— 15 

(a) order a party making a claim to provide security for the recoverable arbitration 
expenses or any part of them, and 

(b) if that order is not complied with, make an award dismissing any claim made by 
that party. 

(2) But such an order may not be made only on the ground that the party— 20 

(a) is an individual who ordinarily resides outwith the United Kingdom, or 

(b) is a body which is— 

(i) incorporated or formed under the law of a country outwith the United 
Kingdom, or 

(ii) managed or controlled from outwith the United Kingdom. 25 

 
Rule 63 Limitation of recoverable arbitration expenses D 

63 (1) A provisional or part award may cap a party’s liability for the recoverable arbitration 
expenses at an amount specified in the award. 

(2) But an award imposing such a cap must be made sufficiently in advance of the expenses 
to which the cap relates being incurred, or the taking of any steps in the arbitration 30 
which may be affected by the cap, for the parties to take account of it. 

 
Rule 64 Awards on recoverable arbitration expenses D 

64 An expenses award (under rule 60 or 63) may be made together with or separately from 
an award on the substance of the dispute (and these rules apply in relation to an 
expenses award as they apply to an award on the substance of the dispute). 35 
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PART 8 

CHALLENGING AWARDS 

Rule 65 Challenging an award: substantive jurisdiction M 

65 (1) A party may appeal to the Outer House against the tribunal’s award on the ground that 
the tribunal did not have jurisdiction to make the award (a “jurisdictional appeal”). 5 

(2) The Outer House may decide a jurisdictional appeal by— 

(a) confirming the award, 

(b) varying the award (or part of it), or 

(c) setting aside the award (or part of it). 

(3) Any variation by the Outer House has effect as part of the tribunal’s award. 10 

(4) An appeal may be made to the Inner House against the Outer House’s decision on a 
jurisdictional appeal (but only with the leave of the Outer House). 

(5) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 15 

(6) The Inner House’s decision on such an appeal is final. 

 
Rule 66 Challenging an award: serious irregularity M 

66 (1) A party may appeal to the Outer House against the tribunal’s award on the ground of 
serious irregularity (a “serious irregularity appeal”). 

(2) “Serious irregularity” means an irregularity of any of the following kinds which has 20 
caused, or will cause, substantial injustice to the appellant— 

(a) the tribunal failing to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration, 25 

(b) the tribunal acting outwith its powers (other than by exceeding its jurisdiction), 

(c) the tribunal failing to deal with all the issues that were put to it, 

(d) any arbitral appointments referee or other third party to whom the parties give 
powers in relation to the arbitration acting outwith powers, 

(e) uncertainty or ambiguity as to the award’s effect, 30 

(f) the award being— 

(i) contrary to public policy, or 

(ii) obtained by fraud or in a way which is contrary to public policy,  

(g) an arbitrator having not been impartial and independent, 

(h) an arbitrator having not treated the parties fairly, 35 
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(i) an arbitrator having been incapable of acting as an arbitrator in the arbitration (or 
there being justifiable doubts about an arbitrator’s ability to so act), 

(j) an arbitrator not having a qualification which the parties agreed (before the 
arbitrator’s appointment) that the arbitrator must have, or 

(k) any other irregularity in the conduct of the arbitration or in the award which is 5 
admitted by— 

(i) the tribunal, or 

(ii) any arbitral appointments referee or other third party to whom the parties 
give powers in relation to the arbitration. 

(3) The Outer House may decide a serious irregularity appeal by— 10 

(a) confirming the award, 

(b) ordering the tribunal to reconsider the award (or part of it), or 

(c) if it considers reconsideration inappropriate, setting aside the award (or part of it). 

(4) Where the Outer House decides a serious irregularity appeal (otherwise than by 
confirming the award) on the ground— 15 

(a) that the tribunal failed to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration,  

(b) that an arbitrator has not been impartial and independent, or 20 

(c) that an arbitrator has not treated the parties fairly, 

it may also make such order as it thinks fit about any arbitrator’s entitlement (if any) to 
fees and expenses (and such an order may provide for the repayment of fees or expenses 
already paid to the arbitrator). 

(5) An appeal may be made to the Inner House against the Outer House’s decision on a 25 
serious irregularity appeal (but only with the leave of the Outer House). 

(6) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 

(7) The Inner House’s decision on such an appeal is final. 30 

 
Rule 67 Challenging an award: legal error D 

67 (1) A party may appeal to the Outer House against the tribunal’s award on the ground that 
the tribunal erred on a point of Scots law (a “legal error appeal”). 

(2) An agreement between the parties to disapply rule 48(2)(c) by dispensing with the 
tribunal’s duty to state its reasons for its award is to be treated as an agreement to 35 
exclude the court’s jurisdiction to consider a legal error appeal. 

(2A) A legal error appeal may be made only— 

(a) with the agreement of the parties, or 
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(b) with the leave of the Outer House. 

(4) Leave to make a legal error appeal may be given only if the Outer House is satisfied— 

(a) that deciding the point will substantially affect a party’s rights, 

(b) that the tribunal was asked to decide the point, and 

(c) that, on the basis of the findings of fact in the award (including any facts which 5 
the tribunal treated as established for the purpose of deciding the point), the 
tribunal’s decision on the point—  

(i) was obviously wrong, or 

(ii) where the court considers the point to be of general importance, is open to 
serious doubt. 10 

(4A) An application for leave is valid only if it— 

(a) identifies the point of law concerned, and 

(b) states why the applicant considers that leave should be granted. 

(4B) The Outer House must determine an application for leave without a hearing (unless 
satisfied that a hearing is required). 15 

(4C) The Outer House’s determination of an application for leave is final. 

(4D) Any leave to appeal expires 7 days after it is granted (and so any legal error appeal made 
after then is accordingly invalid unless made with the agreement of the parties). 

(7) The Outer House may decide a legal error appeal by— 

(a) confirming the award, 20 

(b) ordering the tribunal to reconsider the award (or part of it), or 

(c) if it considers reconsideration inappropriate, setting aside the award (or part of it). 

(8) An appeal may be made to the Inner House against the Outer House’s decision on a 
legal error appeal (but only with the leave of the Outer House). 

(9) Leave may be given by the Outer House only where it considers— 25 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 

(10) The Inner House’s decision on such an appeal is final. 

 
Rule 68 Challenging an award: supplementary M 

68 (1) This rule applies to— 30 

(a) jurisdictional appeals, 

(b) serious irregularity appeals, and 

(c) where rule 67 applies to the arbitration, legal error appeals, 

and references to “appeal” are to be construed accordingly. 

(2) An appeal is competent only if the appellant has exhausted any available arbitral process 35 
of appeal or review (including any recourse available under rule 56). 

(3) No appeal may be made against a provisional award. 
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(4) An appeal must be made no later than 28 days after the later of the following dates— 

(a) the date on which the award being appealed against is made, 

(aa) if the award is subject to a process of correction under rule 56, the date on which 
the tribunal decides whether to correct the award, or 

(b) if there has been an arbitral process of appeal or review, the date on which the 5 
appellant was notified of the result of that process. 

A legal error appeal is to be treated as having being made for the purposes of this rule if 
an application for leave is made. 

(5) An appellant must give notice of an appeal to the other party and the tribunal. 

(6) The tribunal may continue with the arbitration pending determination of an appeal 10 
against a part award. 

(7) The Outer House may— 

(a) order the tribunal to state its reasons for the award being appealed in sufficient 
detail to enable the Outer House to deal with the appeal properly, and 

(b) make any other order it thinks fit with respect to any additional expenses arising 15 
from that order.  

(8) Where the Outer House decides an appeal by setting aside the award (or any part of it), 
it may also order that any provision in an arbitration agreement which prevents the 
bringing of legal proceedings in relation to the subject-matter of the award (or that part 
of it) is void. 20 

(9) The Outer House may— 

(a) order an appellant (or an applicant for an appeal) to provide security for the 
expenses of the appeal (or application), and 

(b) dismiss the appeal (or application) if the order is not complied with. 

(10) But such an order may not be made only on the ground that the appellant (or 25 
applicant)— 

(a) is an individual who ordinarily resides outwith the United Kingdom, or 

(b) is a body which is— 

(i) incorporated or formed under the law of a country outwith the United 
Kingdom, or 30 

(ii) managed or controlled from outwith the United Kingdom. 

(11) The Outer House may— 

(a) order that any amount due under an award being appealed (or any associated 
provisional award) must be paid into court or otherwise secured pending its 
decision on the appeal (or the application for appeal), and 35 

(b) dismiss the appeal (or application) if the order is not complied with. 
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Rule 69 Reconsideration by tribunal M 

69 (1) Where the Outer House decides a serious irregularity appeal or a legal error appeal by 
ordering the tribunal to reconsider its award (or any part of it), the tribunal must make a 
new award in respect of the matter concerned (or confirm its original award) by no later 
than— 5 

(a) the day falling 3 months after the Outer House makes the order, or 

(b) such other day as the Outer House may specify. 

(2) These rules apply in relation to the new award as they apply in relation to the appealed 
award. 

 
PART 9 10 

MISCELLANEOUS  

Rule 70 Immunity of tribunal etc. M 

70 (1) Neither the tribunal nor any arbitrator is liable for anything done or omitted in the 
performance, or purported performance, of the tribunal’s functions.  

(2) This rule does not apply— 15 

(a) if the act or omission is shown to have been in bad faith, or 

(b) to any liability arising from an arbitrator’s resignation (but see rule 16(1)(c)). 

(3) This rule applies to any clerk, agent, employee or other person assisting the tribunal to 
perform its functions as it applies to the tribunal. 

 
Rule 71 Immunity of appointing arbitral institution etc. M 20 

71 (1) An arbitral appointments referee, or other third party who the parties ask to appoint or 
nominate an arbitrator, is not liable— 

(a) for anything done or omitted in the performance, or purported performance, of 
that function (unless the act or omission is shown to have been in bad faith), or 

(b) for the acts or omissions of— 25 

(i) any arbitrator whom it nominates or appoints, or 

(ii) the tribunal of which such an arbitrator forms part (or any clerk, agent or 
employee of that tribunal). 

(2) This rule applies to an arbitral appointments referee’s, or other third party’s, agents and 
employees as it applies to the referee or other third party. 30 

 
Rule 72 Immunity of experts, witnesses and legal representatives M 

72 Every person who participates in an arbitration as an expert, witness or legal 
representative has the same immunity in respect of acts or omissions as the person 
would have if the arbitration were civil proceedings. 
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Rule 73 Loss of right to object M 

73 (1) A party who participates in an arbitration without making a timeous objection on the 
ground— 

(a) that an arbitrator is ineligible to act as an arbitrator, 

(b) that an arbitrator is not impartial and independent, 5 

(c) that an arbitrator has not treated the parties fairly, 

(d) that the tribunal does not have jurisdiction, 

(e) that the arbitration has not been conducted in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 10 

(iii) any other agreement by the parties relating to conduct of the arbitration, 

(f) that the arbitration has been affected by any other serious irregularity, 

may not raise the objection later before the tribunal or the court. 

(2) An objection is timeous if it is made— 

(a) as soon as reasonably practicable after the circumstances giving rise to the ground 15 
for objection first arose, 

(b) by such later date as may be allowed by— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), 

(iii) the other party, or 20 

(c) where the tribunal considers that circumstances justify a later objection, by such 
later date as it may allow. 

(3) This rule does not apply where the party shows that it did not object timeously because 
it— 

(a) did not know of the ground for objection, and 25 

(b) could not with reasonable diligence have discovered that ground. 

(4) This rule does not allow a party to raise an objection which it is barred from raising for 
any reason other than failure to object timeously. 

 
Rule 74 Independence of arbitrator M 

74 For the purposes of these rules, an arbitrator is not independent in relation to an 30 
arbitration if— 

(a) the arbitrator’s relationship with any party, 

(b) the arbitrator’s financial or other commercial interests, or 

(c) anything else, 

gives rise to justifiable doubts as to the arbitrator’s impartiality. 35 
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Rule 75 Consideration where arbitrator judged not to be impartial and independent D 

75 (1) This rule applies where— 

(a) an arbitrator is removed by the Outer House under rule 12 on the ground that the 
arbitrator is not impartial and independent, 

(b) the tribunal is dismissed by the Outer House under rule 13 on the ground that it 5 
has failed to comply with its duty to be impartial and independent, or 

(c) the tribunal’s award (or any part of it) is returned to the tribunal for 
reconsideration, or is set aside, on either of those grounds (see rule 66). 

(2) Where this rule applies, the Outer House must have particular regard to whether an 
arbitrator has complied with rule 8 when it is considering whether to make an order 10 
under rule 16(1) or 66(4) about— 

(a) the arbitrator’s entitlement (if any) to fees or expenses,  

(b) repaying fees or expenses already paid to the arbitrator. 

 
Rule 76 Death of arbitrator M 

76 An arbitrator’s authority is personal and ceases on death. 15 

 
Rule 77 Death of party D 

77 (1) An arbitration agreement is not discharged by the death of a party and may be enforced 
by or against the executor or other representative of that party. 

(2) This rule does not affect the operation of any law by virtue of which a substantive right 
or obligation is extinguished by death. 20 

 
Rule 77A Unfair treatment D 
77A A tribunal (or arbitrator) who treats any party unfairly is, for the purposes of these rules, 

to be deemed not to have treated the parties fairly. 

 
Rule 78 Rules applicable to umpires M 

78 (1) The following rules apply in relation to an umpire appointed under rule 29 (or otherwise 25 
with the agreement of the parties) as they apply in relation to an arbitrator or, as the case 
may be, the tribunal— 

rule 4 

rule 8 

rules 10 to 14 30 

rule 23  

rule 25 

rules 57, 58 and 59(1) 

rule 66 

rule 70 35 
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rules 73 to 76 

(2) But the parties are, in so far as those rules are not mandatory rules, free to modify or 
disapply the way in which those rules would otherwise apply to an umpire. 

 
Rule 79 Formal communications D 

79 (1) A “formal communication” means any application, award, consent, direction, notice, 5 
objection, order, reference, request, requirement or waiver made or given or any 
document served— 

(a) in pursuance of an arbitration agreement, 

(b) for the purposes of these rules (in so far as they apply), or 

(c) otherwise in relation to an arbitration. 10 

(2) A formal communication must be in writing. 

(3) A formal communication is made, given or served if it is— 

(a) hand delivered to the person concerned, 

(b) sent to the person concerned by first class post in a properly addressed envelope 
or package— 15 

(i) in the case of an individual, to the individual’s principal place of business 
or usual or last known abode, 

(ii) in the case of a body corporate, to the body’s registered or principal office, 
or 

(iii) in either case, to any postal address designated for the purpose by the 20 
intended recipient (such designation to be made by giving notice to the 
person giving or serving the formal communication), or 

(c) sent to the person concerned in some other way (including by email, fax or other 
electronic means) which the sender reasonably considers likely to cause it to be 
delivered on the same or next day. 25 

(4) A formal communication which is sent by email, fax or other electronic means is to be 
treated as being in writing only if it is legible and capable of being used for subsequent 
reference. 

(5) A formal communication is, unless the contrary is proved, to be treated as having been 
made, given or served— 30 

(a) where hand delivered, on the day of delivery, 

(b) where posted, on the day on which it would be delivered in the ordinary course of 
post, or 

(c) where sent in any other way described above, on the day after it is sent. 

(6) The tribunal may determine that a formal communication— 35 

(a) is to be delivered in such other manner as it may direct, or 

(b) need not be delivered, 
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but it may do so only if satisfied that it is not reasonably practicable for the formal 
communication to be made, given or served in accordance with this rule (or, as the case 
may be, with any contrary agreement between the parties). 

(7) This rule does not apply in relation to any application, order, notice, document or other 
thing which is made, given or served in or for the purposes of legal proceedings. 5 

 
Rule 80 Periods of time D 

80 Periods of time are to be calculated for the purposes of an arbitration as follows— 

(a) where any act requires to be done within a specified period after or from a 
specified date or event, the period begins immediately after that date or, as the 
case may be, the date of that event, and 10 

(b) where the period is a period of 7 days or less, the following days are to be 
ignored— 

(i) Saturdays and Sundays, and 

(ii) any public holidays in the place where the act concerned is to be done. 

 

Index 15 

The words and other expressions listed in the following index are defined or otherwise 
explained for the purposes of these rules by the provisions indicated in the index. 

 

  Expression      Interpretation provision 

 
 
 
20 
 
 
 
 
 
 
 
 
 
25 
 
 
 
 
 
 
 

 
30 

 
arbitral appointments referee  
 
arbitration 
 
arbitration agreement 
 
arbitration expenses 
 
arbitrator 
 
claim 
 
court 
 
default rule 
 
dispute 
 
independent 
 
Inner House 
 
mandatory rule 

 
section 22 
 
section 2 
 
section 4 
 
rule 57 
 
section 2 
 
section 29(1) 
 
section 29(1) 
 
section 8(1) 
 
section 2 
 
rule 74 
 
section 29(1) 
 
section 7 
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  5 
 
 
 

 
Outer House 
 
part award 
 
party 
 
provisional award 
 
recoverable arbitration expenses 
 
rule 
 
statutory arbitration 
 
tribunal 
 

 
section 29(1) 
 
rule 51 
 
sections 2 and 29(2) 
 
rule 50 
 
rule 59 
 
section 2 
 
section 14(1) 
 
section 2 
 

 

SCHEDULE 2 
(introduced by section 27) 

REPEALS 

 
 Enactment Extent of repeal 

 
 
 
 
15 
 
 
 
 
 
 
 
20 
 
 
 
 
 

 
Arbitration (Scotland) Act 1894 
(c.13)  
 
Arbitration Act 1950 (c.27) 
 
Administration of Justice (Scotland) 
Act 1972 (c.59) 
 
Arbitration Act 1975 (c.3) 
 
Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1980 
(c.55) 
 
Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990 
(c.40) 
 

 
The whole Act 
 
 
The whole Act 
 
Section 3 
 
 
The whole Act 
 
Section 17 
 
 
 
Section 66 
 
Schedule 7 
 

 

 

10
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REVISED EXPLANATORY NOTES 

 

 

 

 

CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 

Explanatory Notes are published to accompany the Arbitration (Scotland) Bill (introduced in the 

Scottish Parliament on 29 January 2009) as amended at Stage 2.  Text has been added or deleted 

as necessary to reflect the amendments made to the Bill at Stage 2 and these changes are 

indicated by sidelining in the right margin. 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 

have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill as amended at Stage 2.  They are 

not, and are not meant to be, a comprehensive description of the Bill.  So where a section or 

schedule, or a part of a section or schedule, does not seem to require any explanation or 

comment, none is given. 

BACKGROUND 

4. Arbitration is a legal procedure where parties submit a dispute between them to a third 

party, who often has specialist expertise or knowledge, who will act as a private tribunal to 

produce a final and binding decision on the dispute.  Some statutory regimes refer matters to 

arbitration, but for other cases by agreeing to go to arbitration the parties voluntarily deny 

themselves recourse to the courts or other methods of dispute resolution.  The agreement to go to 

arbitration may be contained in a contract concluded between the parties possibly years before 

they come into dispute, or agreed in a submission when the dispute arises.  

5. The arbitrator’s decision or ―award‖ is final and binding without further court hearing of 

the issues.  An award may be enforced like a court decree.  Within countries which have ratified 

the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (―the New 

York Convention) or the 1961 Geneva Convention (European Convention on International 

Commercial Arbitration), agreements to arbitrate and awards made in other countries will be 

recognised with no need – in the case of most awards – for further review of the issues.   
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6. Domestic Scots arbitration law derives primarily from case law and has not been codified 

into statute.  The law is often not clear or readily accessible, nor does it reflect modern practice 

on arbitration.  Section 66 of, and Schedule 7 to, the Law Reform (Miscellaneous Provisions) 

(Scotland) Act 1990 (c.40) adopted the United Nations Commission on International Trade Law 

(―UNCITRAL‖) Model Law on arbitration into Scots law for international commercial 

arbitration, but not for non-commercial arbitration or domestic arbitration where both parties are 

domiciled in Scotland.   

THE BILL 

7. The Bill has drawn from the UNCITRAL Model Law (adopted on 21 June 1985), the UK 

Arbitration Act 1996 (c.23), from the work done in a draft Bill for Scotland developed by a 

working group chaired by Lord Dervaird in 2002 and from consultation comments by parties 

interested in the promotion of arbitration in Scotland.  The Scottish Law Commission 1984 

Report on Breach of Confidence (Scot. Law. Comm. No. 90) was also drawn from in drafting the 

confidentiality provisions in Scottish Arbitration Rule 25 in schedule 1 to the Bill. 

8. The approach in the Bill is broadly consistent with the UNCITRAL Model Law and the 

regime for the rest of the UK in the Arbitration Act 1996 where appropriate.  It establishes a 

statutory regime for arbitration in Scotland.  Schedule 1 to the Bill lays out a standard set or code 

of clauses (―the Scottish Arbitration Rules‖) that form a regime for parties who voluntarily agree 

to go to arbitration, where that arbitration is ultimately governed by the law of Scotland.   

9. Which law ultimately governs any arbitration is governed by the ―seat‖ of the arbitration, 

also known as the ―juridical seat‖ or ―place‖ of the arbitration.  This concept is important 

because arbitrations are often between parties in different countries and so cross jurisdictional 

borders.  The concept of the ―seat‖ describes the country where the arbitration is based and 

which legal system, including the rules of Scots law enshrined in the Bill, therefore governs any 

arbitration.  It is important to realise that governing legal system can be different from the law 

which applies to the substance of the dispute, or even (in some jurisdictions) from the rules 

regulating particular aspects of arbitration procedure.  Where an arbitration is seated may depend 

on the choice of the parties as to which law applies, and the conflict of law rules in the different 

legal systems which may become involved.   

10. The regime in the Bill will also apply to a greater or lesser degree to arbitration under 

specific statutes, so far as not inconsistent with those statutes, and as applied under the Bill. 

11. The Bill and the Scottish Arbitration Rules contain a number of ―mandatory‖ rules, which 

cannot be departed from even by agreement of the parties if they have agreed to go to arbitration 

at all under Scots law.  However, the majority of the Scottish Arbitration Rules are ―default‖ 

rules – parties are free to make their own arrangements, by agreement, on the matters covered by 

the default rules.  Where the parties agree on different rules, or agree to disapply the default 

rules, either before or after the dispute arises between the parties, the default rule or rules will not 

apply (section 8 of the Bill).  For instance, default rules will not apply if they are inconsistent 

with the parties’ agreement to arbitrate or anything done with the parties’ agreement, or if the 

parties choose another law to apply instead.  The code in the Scottish Arbitration Rules can also 

be adopted wholesale by parties and used by their arbitrator.   
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12. Although the Scottish Arbitration Rules set out in schedule 1 – both mandatory and 

default rules – may affect the operation of parties’ arbitration agreements, they remain statutory 

rules.  In particular, default rules do not lose their statutory nature because they appear in a 

schedule to the Bill or apply only in certain circumstances, e.g. in the absence of contrary 

agreement by the parties.  

13. The Bill applies the same rules to domestic, cross-border (with other parts of the UK) and 

international arbitrations, where the Scottish courts have jurisdiction over an arbitration whose 

seat is in Scotland.  Accordingly, the separate treatment in Scotland of international commercial 

arbitrations under the UNCITRAL Model Law will be replaced by a single code informed by the 

UNCITRAL Model Law principles. The Bill also provides for the enforcement of arbitral 

awards, foreign and domestic (section 10), and consolidates a separate procedure for the 

enforcement of foreign arbitral awards to which the New York Convention applies (sections 16 

to 20). 

Terminology – “arbitrator” 

14. In Scots common law there is a technical difference between the term ―arbiter‖, more 

commonly used, and the term ―arbitrator‖, where an arbiter decides in accordance with the law 

while an arbitrator can decide in terms of general equitable considerations (known as ―ex aequo 

et bono‖).  The term ―arbitrator‖ is however employed throughout the regime established by the 

Bill following modern international arbitral practice. 

Statutory arbitrations 

15. A wide range of statutes, for example, employment legislation, use arbitration to resolve 

disputes which arise under those statutes.  The Bill includes provision to apply, to the extent that 

they are not inconsistent with the statutory provision, the general rules of arbitration in the Bill to 

such arbitrations and a power for the Scottish Ministers, with the approval of the Scottish 

Parliament, to vary by order how those rules apply (sections 14 and 15). 

Consumer arbitrations 

16. It should be borne in mind that other statutory provisions apply to arbitration in Scotland.  

Sections 89 to 91 of the UK Arbitration Act 1996 apply to Scotland.  Together with the Unfair 

Arbitration Agreements (Specified Amount) Order 1996 (S.I. 1996/3211) and the Unfair Terms 

in Consumer Contracts Regulations 1999 (S.I. 1999/2083), those provisions provide protections 

for those who might inadvertently agree to unfair low-value consumer arbitration clauses.  

Consumer protection legislation is reserved to the Westminster Parliament.  Discussions are 

taking place with the UK Government with a view to adding sections 89 to 91 of the 1996 Act to 

the Bill, once enacted, by means of a section 104 order under the Scotland Act 1998.  This will 

allow all of arbitration law in Scotland to appear in the one statute.  
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COMMENTARY ON SECTIONS  

Introductory 

Section 1 – Founding principles 

17. Section 1 sets out the founding principles of the Bill.  The purpose of the founding 

principles is to inform and steer the interpretation and application of the provisions of the Bill.  

The principles reflect the principles found in the Arbitration Act 1996.  The founding principles 

are not ranked; therefore there is no hierarchy of principles. 

18. The first founding principle establishes fairness and impartiality as the standards by 

which disputes are to be resolved by arbitration.  It is also part of this principle that resolution of 

the dispute is to be effected without unnecessary delay and without incurring unnecessary 

expense.   

19. Although much of the code set out in the Scottish Arbitration Rules and in the Bill is 

made up of rules which will only apply in the absence of agreement between the parties, the 

second founding principle reinforces the idea that parties are to be free to decide themselves on 

procedures for the resolution of their disputes, subject only to public interest safeguards.    

20. The third principle is that the court should not intervene in the arbitration process except 

as provided by the Act.  This principle will assist the courts to limit unnecessary intervention.  

The court should only intervene if it is necessary to support the arbitration process, for example 

to get the process back on track or by enforcing orders by the arbitrator.      

Section 2 – Key terms 

21. Section 2 explains certain important terms used in the Bill.  These include: 

 “Arbitration” – The Bill and Scottish Arbitration Rules will apply to domestic 

arbitration, cross-border arbitration between parties in the different jurisdictions of the 

UK and international arbitrations whose seat is in Scotland.  (Although sections 9 and 10 

extend more widely.)  

 “Dispute” – The definition is inclusive rather than exclusive and may include disputes 

other than the kinds mentioned.  A ―dispute‖ for the purposes of the Bill generally and 

section 9 on the suspension (or ―sisting‖) of legal proceedings in particular, includes a 

refusal to accept a claim, for instance even if it can be claimed that the matters in 

question are indisputable or beyond dispute.  It also includes any other difference, 

contractual or otherwise.  

Section 3 – Seat of arbitration 

22. As noted at paragraph 9 above, the seat of an arbitration is the country in which an 

arbitration is based from which the legal system which ultimately governs the arbitration is 

drawn.  It may affect the procedures to be adopted in the arbitration, for instance for an 

arbitration seated in Scotland under the Bill the mandatory Scottish Arbitration Rules will apply.  

The Bill provides that the seat may be designated by the parties, an institution or individual 

where authorised explicitly by the parties or by the arbitral tribunal.  The seat of the arbitration 
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may also be determined, for instance, by the courts according to the rules of private international 

law. 

23. Choosing to arbitrate in Scotland in accordance with the Bill does not affect the 

substantive law used to decide the dispute itself, for instance it does not mean that it must be 

determined in accordance with Scots law.   

Arbitration agreements 

Section 4 – Arbitration agreement   

24. The agreement to go to arbitration can be in a past agreement between the parties or in a 

submission to the arbitrator when the dispute arises.  It can include arbitration clauses in separate 

agreements incorporated in the arbitration agreement. 

25. Arbitration agreements are recognised by the Bill whether they are concluded orally or in 

writing.  Accordingly, all arbitrations in Scotland may in principle be subject to the Bill.  

However, other specific laws may require arbitration agreements to be in writing, for instance 

the Requirements of Writing (Scotland) Act 1995 (c.7) in relation to heritable property.  A 

written arbitration agreement may also be necessary for the resulting arbitral award to be 

enforceable, either in Scotland by summary diligence following registration for execution in the 

Books of Council and Session, or in foreign countries under the New York Convention. 

26. As noted above, there are also other specific legal protections for consumers who might 

be inadvertently caught by low-value arbitration clauses. 

Section 5 – Separability 

27. Section 5(1) provides that an arbitration agreement which is part of another agreement is 

to be treated as separate from the principal contract.  Accordingly, section 5(2) means that where 

it is alleged that the principal contract is void or non-existent, voidable or otherwise 

unenforceable, the arbitrator will not lack jurisdiction over the dispute in question only as a 

result of that fact.  Section 5(3) means that a tribunal can rule on whether an agreement that 

includes an arbitration agreement is valid in accordance with that arbitration agreement. 

Section 5A – Law governing arbitration agreement 

28. Section 5A establishes a presumption that where Scotland is designated by the parties as 

the ―seat‖ of the arbitration (see paragraph 22 above), and the Scots arbitration law in the Bill 

therefore governs the arbitration, Scots law will also govern the arbitration agreement, unless the 

parties explicitly state that another law should govern that agreement.  The arbitration agreement 

itself is considered separately from any wider contract of which it may form part (under section 5 

of the Bill).  The significance of the law that governs the arbitration agreement is that it governs 

its formal validity, scope, and related matters. 
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Scottish Arbitration Rules 

Section 6 – Scottish Arbitration Rules 

29. Schedule 1 to the Bill sets out the Scottish Arbitration Rules in the form of a single code.  

The Rules govern every arbitration seated in Scotland and form part of the general law of 

Scotland in the same way as the body of the Act, and not as a matter of contract between the 

parties.  Whether a provision is included in the body of the Act or the schedule is irrelevant to its 

status as statutory law.  Section 6 is however subject to section 8 whereby parties can agree that a 

default rule does not apply.  The arbitration agreement between the parties will always have to be 

considered together with the Bill.   

Section 7 – Mandatory rules 

30. The mandatory rules take precedence over any agreement between the parties which 

conflicts with those rules.  If an arbitration is not conducted in accordance with the rules which 

apply to it (including the mandatory rules), the tribunal or arbitrator may, depending on the 

breach, be open to removal or dismissal (with potential consequences for their expenses), and an 

award may be liable to challenge. 

31. The mandatory rules are listed in section 7.  They are also identified in the Scottish 

Arbitration Rules in schedule 1 for the ease of the reader by an ―M‖ at the end of the rule 

heading. 

Section 8 – Default rules  

32. Parties are free to make their own arrangements, by agreement, on matters covered by the 

default rules.  Only where there is no such agreement will the default rules apply.  Default rules 

do not lose their statutory nature because they apply only in certain circumstances, for instance 

in the absence of contrary agreement by the parties. 

33. Subsections (2) to (4) make detailed provision making clear that the parties can agree to 

vary any or all of the default rules, insofar as they agree to modify or disapply them.  This can be 

done in the arbitration agreement or elsewhere, and at any time before or after the arbitration 

begins.  Subsection (4) makes clear that inconsistent provision in the arbitration agreement or 

other document takes precedence, and that the parties can choose to adopt, for example, the 

UNCITRAL Model Law, UNCITRAL Arbitration Rules, the Chartered Institute of Arbitrators’ 

Scottish Arbitration Code, industry standard rules or the procedural rules of other legal systems 

(subject to the mandatory Scottish Arbitration Rules which cannot be contracted out of). 

34. The default rules are identified in the Scottish Arbitration Rules in schedule 1 for the ease 

of the reader by a ―D‖ at the end of the rule heading. 

Suspension of legal proceedings 

Section 9 – Suspension of legal proceedings  

35. Section 9(A1) provides that a court must suspend legal proceedings on the application of 

a party to those proceedings in relation to any matter under dispute, subject to certain conditions. 
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36. Paragraph (a) provides that the matter under dispute must be the subject of a valid 

agreement to arbitrate. 

37. Paragraph (b) provides that an applicant must be a party to the arbitration agreement.  

The applicant may be a person claiming through or under the party to the arbitration agreement, 

for example with a contractual right assigned to someone else, or as part of a group of 

companies. 

38. Paragraph (c) requires that the party seeking to suspend the legal proceedings has notified 

the parties to those proceedings. 

39. Paragraph (d) provides that the applicant must not have taken any step under court 

procedures to answer the substantive claim or acted in a manner indicating a desire to have the 

dispute resolved by the court rather than arbitration. 

40. Paragraph (e) provides that where the court is satisfied that the arbitration agreement is 

void, inoperative or incapable of being performed, it need not suspend the proceedings. 

41. Subsection (4) provides that arbitration agreements are not effective to prevent parties 

bringing legal proceedings which the court refuses to suspend, but this does not apply to 

statutory arbitrations (see section 14(2)). 

42. Subsection (5) applies the provisions to arbitrations seated outwith Scotland, in order that 

the Scottish courts have a duty to sist proceedings in relation to arbitrations seated in England 

and Wales or Northern Ireland or elsewhere.   

Enforcing and challenging arbitral awards etc. 

Section 9A – Arbitral award to be final and binding on parties  

43. Section 9A provides that an arbitral award is to be final and binding on the parties and 

persons claiming through or under them.  Subsection (2) protects the interest of third parties 

where the order seeks to rectify or reduce a deed or other document (see rule 45(d) of the 

Scottish Arbitration Rules).  Parties can still challenge the award by any available arbitral 

process or under Part 8 of those rules.  

Section 10 – Enforcement of arbitral awards 

44. Section 10 deals with the options available to a successful party in the event that the 

unsuccessful party fails to comply with the terms of the arbitral award.   

45. Section 10(1) provides that an application may be made to the sheriff or the Court of 

Session for an order enforcing an arbitral award with the same effect as a court order bearing a 

warrant for execution.  The effect is that where a court grants an order under this rule, the 

tribunal’s award may be enforced by executing diligence in the same way as a court decree may 

be enforced (without a further warrant).  
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46. Section 10(1A) provides that the court cannot enforce an award, while it is being 

appealed, reviewed (e.g. as provided for in the arbitration agreement) or corrected.    

47. The court will not make such an order, or may restrict its extent to part of the award, if 

satisfied that the tribunal lacked jurisdiction (section 10(2)).  Under section 10(3), the party 

against whom an arbitral award is made can object on the basis that the arbitrator had no 

jurisdiction only where the person has not lost the right to object under the Scottish Arbitration 

Rules (in particular rule 73).   

48. Arbitral awards will continue to be registrable for execution in the Books of Council and 

Session or sheriff court books where the parties have so agreed in the arbitration agreement.  

(This is separate to the procedure in subsections (1) to (3)).  In those circumstances, awards 

continue to be enforceable by summary diligence in accordance with the law of diligence (see 

the Debtors (Scotland) Act 1987 (c.18) and the Debt Arrangement and Attachment (Scotland) 

Act 2002 (asp 17), amended by the Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)).  

The arbitration agreement will continue to require consent to registration for execution, and to be 

registered.  Section 10(4) makes limited provision to that end, providing that, where the other 

requirements for enforcement are met, arbitral awards are so registrable despite not being self-

proving in accordance with the Requirements of Writing (Scotland) Act 1995, unless the parties 

agree otherwise. 

49. Section 10(5) means enforcement is available in the Scottish courts for those with 

arbitrations seated elsewhere. 

50. Sections 10 and 11 do not affect any other right to enforce an award under sections 17 to 

19 (New York Convention awards) or under any other enactment or rule of law. 

Section 11 – Court intervention in arbitrations 

51. Section 11 does not allow legal proceedings in respect of the tribunal’s award or any 

other act or omission of the tribunal other than in accordance with the Bill.  Other recourse to the 

courts under their existing powers in relation to arbitration are not however undermined by 

section 11.   

52. It particularly excludes judicial review or other types of review or appeal of arbitral 

awards—any recourse to the court under the Bill which is ―final‖ is not subject to further appeal.  

So, for instance, the Outer House’s decision under rule 40(4) is stated to be final.  There is 

accordingly no further appeal or review in light of sections 1(c) and 11 of the Bill. 

53. To ensure that the courts have jurisdiction where necessary under the Bill, and that the 

Scottish Arbitration Rules are not only a matter of private right between individuals, it is also 

made clear that while court interference with a tribunal’s award or any other act or omission by a 

tribunal in conducting the arbitration is prohibited, the courts do have jurisdiction on those 

matters where the Scottish Arbitration Rules or the Bill so permit.   

54. Section 11(3) limits, to certain specific procedures under the Bill, the occasions when 

jurisdictional questions may be raised with the courts. 

450



This document relates to the Arbitration (Scotland) Bill as amended at Stage 2 (SP Bill 19A) 

 

 

 9  

55. Section 11(4) provides that recourse to the Court of Session and the sheriff court is 

available to appoint an arbitrator where parties have agreed that, subject to the mandatory rules 

in the Bill, the UNCITRAL Model Law is to apply (there is no power at common law to 

appoint), in accordance with Articles 6 and 11(2) to (5) of the Model Law.   

Section 12 – Persons who take no part in arbitral proceedings 

56. Section 12 protects the rights of those who are alleged to be a party to the arbitral 

proceedings, but who do not participate in the arbitration.  Subsection (1) allows such a party to 

challenge the jurisdiction of the tribunal on the same grounds as a party, by court proceedings. 

57. Subsection (2) gives an alleged party the same rights as an actual party to the proceedings 

to challenge an award under rules 65 or 66 but relieves him or her of any duty to exhaust 

available arbitral procedures. 

Section 13 – Anonymity in legal proceedings 

58. Section 13 protects the identity of parties to arbitration in civil legal proceedings relating 

to an arbitration.  This protection only covers the parties’ identities and not the other contents of 

any court judgement.  Enforcement proceedings under section 10 are excluded, since a party not 

complying with an arbitral award should not be able to hide behind confidentiality.  See also 

default rule 25 which provides that the arbitrator(s) and the parties must not disclose confidential 

information relating to the arbitration.    

59. Section 13(1) provides that this anonymity may be available on an application to the 

court which has discretion as to whether to grant an order providing this protection.  

Section 13(2) requires that the court must however have regard to whether disclosure is 

reasonably needed to protect the lawful interests of a party, in the interests of justice or in the 

public interest, before granting such an order. 

Statutory arbitration 

Section 14 – Statutory arbitration: special provisions 

60. The Bill interacts with various other Acts (and subordinate legislation) which provide for 

particular arbitration procedures for particular statutory purposes.  The Bill will allow parties to 

those arbitrations the benefits of the procedures set out in the Bill where appropriate. 

61. The Bill provides that where a dispute on a particular matter is referred to arbitration 

under such legislation, the Bill will apply to any arbitration under that other legislation, as if the 

reference to arbitration was as a result of an agreement between the parties.  Subsection (3) 

provides however that if the other legislation makes provision which is inconsistent with the Bill, 

that other legislation prevails.   

62. Subsection (4) provides that every statutory arbitration is to be seated in Scotland.  In the 

case of domestic arbitration, the effect is to prevent parties to a statutory arbitration from 

agreeing to seat the arbitration outwith Scotland.  This is however subject to conflict of law rules 

(for instance on the interaction with the equivalent section 95(2) of the Arbitration Act 1996 for 

the other jurisdictions of the UK). 
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63. Subsection (5) identifies the rules that do not apply to statutory arbitrations.  

Subsection (6) limits the circumstances in which statutory arbitrations covering different matters 

can be consolidated together (permitted by rule 39 where parties so agree). 

Section 15 – Power to adapt enactments providing for statutory arbitration 

64. The subordinate legislation powers in paragraph (a) allow the Scottish Ministers by order 

to modify the rules (and other Bill provisions) as they apply to statutory arbitrations and in 

paragraph (b) to amend any enactment which provides for arbitration to satisfactorily apply the 

rules (or other Bill provisions) to arbitrations conducted under that specific legislation.  The 

statutory instrument procedure requiring affirmative approval by the Scottish Parliament applies 

where primary legislation is amended.   

Recognition and enforcement of New York Convention awards 

Section 16 – New York Convention awards 

65. Subsection (1) explains a ―Convention award‖.  The awards recognised or enforced are 

arbitral awards made in the territory of a state which is a signatory to the New York Convention.  

The UK ratified the Convention on 24 September 1975.  The Arbitration Act 1975 (c.50) 

provides for the enforcement of New York Convention awards in Scotland.  Sections 16 to 20 

are a consolidation of the relevant provisions of the 1975 Act. 

66. Such agreements must be in writing (unlike arbitration agreements domestically which 

can be oral).  The reference to ―written‖ arbitration agreements will cover for instance telegrams 

or an exchange of letters as mentioned in the text of the New York Convention which this 

provision implements (according to the general interpretation rules which apply to Acts of the 

Scottish Parliament and subordinate legislation made under them – see the definition of 

―writing‖ in Schedule 2 to S.S.I. 1999/1379).  By comparison, section 7(1) of the Arbitration Act 

1975 (c.3) which this provision consolidates reflects the age of that Act. 

67. There have in the past been difficulties where the seat of an arbitration has been held to 

be where the award was signed.  Therefore, subsection (2) provides that such an award is treated 

as made at the seat of the arbitration regardless of where it was signed, despatched or delivered 

to any of the parties. 

68. Under subsection (3), if the Queen by Order in Council which will be subject to negative 

resolution procedure in the Scottish Parliament declares a particular state is party to the New 

York Convention, so long as the relevant order is in force, this is to be conclusive evidence that 

the state in question is a party in respect of any territory for which it is responsible.   

Section 17 – Recognition and enforcement of New York Convention awards 

69. Section 17 provides that New York Convention awards are recognised as binding on the 

parties between which they are made.  Such an award is therefore capable of being relied upon 

by those parties as a defence, set-off or in any other way in any legal proceedings in Scotland.  

The court can order that such an award is enforceable in the same manner as a judgment or order 

of the court to the same effect.   
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70. A New York Convention award will also continue to be enforceable in accordance with 

the general law by summary diligence (as with enforcement under section 10 of the Bill - see 

paragraph 48 above) provided the usual requirements are met.  For instance, the arbitration 

agreement must contain consent to registration of the award in the Books of Council and Session 

for execution and the agreement and award must be so registered. 

Section 18 – Refusal of recognition or enforcement 

71. Section 18(1) allows the court to refuse to recognise or enforce under this procedure a 

New York Convention award only if the person against whom enforcement is sought can prove 

certain matters in accordance with this section.  Subsections (2) to (4) prescribe the detailed 

circumstances in which recognition or enforcement of an award may be refused.  If an award 

purports to decide matters which were not submitted to arbitration as well as those which were 

properly so submitted, the court is able to recognise or enforce those parts which were properly 

submitted so long as these can be separated from those which exceeded the jurisdiction of the 

arbitrator (subsection (5)).     

72. Subsection (6) provides that where an award is challenged before the component 

authority of the country where the award was made or under whose law it was made, a court 

decision here as to its recognition and enforcement may be sisted (i.e. suspended) and the party 

against whom recognition or enforcement is claimed ordered to provide suitable security.  

Subsection (7) defines the ―competent authority‖ for these purposes.   

Section 19 – Evidence to be produced when seeking recognition or enforcement 

73. Under subsection (1) a party is obliged to provide a duly authenticated original award and 

the original arbitration agreement, or duly certified copies.   

74. Where the award or agreement is in a language other than English, subsection (2) 

provides that the party is also obliged to produce a translation of it which has been certified by 

an official or sworn translator or by a diplomatic or consular agent.   

Section 20 – Saving for other bases of recognition or enforcement  

75. Section 20 preserves the rights of a party to rely upon or enforce an award other than 

under this procedure, for instance at common law.   

Supplementary 

Section 21 – Prescription and limitation 

76. Both positive and negative prescriptive periods whereby rights are created or expire are 

interrupted by arbitration.  Section 21(2)(za) provides that interruption of the prescriptive period 

does not arise if an arbitrator is not appointed.  If the appointment is made, the interruption is 

backdated to the notice to submit the claim to arbitration.  This is to avoid the possibility that the 

running of the prescriptive period could be interrupted by arbitration but the arbitration does not 

proceed because no party to the arbitration moves to appoint an arbitrator.   

77. By amending the Prescription and Limitation (Scotland) Act 1973, subsections (2) and 

(3) align the date deemed to be the date of judicial interruption with the ―commencement‖ date 
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when the arbitration begins (see Scottish Arbitration Rule 1 for the default position).  The Bill 

substitutes the definition of ―preliminary notice‖ in the 1973 Act to that effect.   

78. Subsections (4) and (6) alter rules on the limitation of court actions so that the periods 

that apply for the limitation of actions are interrupted by recourse to arbitration.  Subsection (5) 

provides that the date of the interruption of the running of the limitation period is the 

―commencement‖ date of the arbitration.  Limitation will continue as at present not to prevent 

recourse to arbitration. 

Section 22 – Arbitral appointments referee 

79. The Scottish Ministers are given the power to authorise by order who is to be an arbitral 

appointments referee who can appoint an arbitrator in default of the parties making provision for 

this (see rule 7 of the Scottish Arbitration Rules).  The Scottish Ministers must have regard to the 

criteria for appointment laid out in subsection (2).  Subsection (3) provides for the avoidance of 

doubt that an arbitrator appointed by an arbitral appointments referee need not be subject to the 

training and disciplinary procedures of the referee. 

80. Where an equivalent body has been specified in the arbitration agreement this will prevail 

over a statutory referee (see section 8(3) and (4) and rule 7(1)(a)).  

Section 23 – Power of judge to act as arbitrator or umpire 

81. Section 23(1) provides that a judge of the Court of Session is able to accept appointment 

as an arbitrator in a commercial dispute with the consent of the Lord President of the Court of 

Session.  Subsection (2) gives Scottish Ministers the power by order, subject to negative 

resolution procedure in the Scottish Parliament, to set a fee for the judge’s services to be paid to 

the administration office in the Court of Session.  Subsection (3) provides that any jurisdiction 

exercisable by the Court of Session in a matter in which a judge is acting as arbitrator is to be 

exercisable by the Inner House.  The decision of the Inner House is final.  Section 23 

consolidates section 17 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

(c.55). 

Section 24 – Amendments to UNCITRAL Model Law or Rules or New York Convention 

82. Scottish Ministers are given the power, subject to affirmative resolution procedure in the 

Scottish Parliament, to amend and update the Act, provision made under it, or other enactments 

in relation to arbitration in consequence of any future amendment to the UNCITRAL Model 

Law, the UNCITRAL Arbitration Rules or New York Convention. 

83. Subsection (2) provides that the Scottish Ministers must consult those whom they 

consider to be interested in arbitration law before making those changes. 

Section 25 – Amendment of Conveyancing (Scotland) Act 1924 (c.27) 

84. The consequential amendment to section 46 of the Conveyancing (Scotland) Act 1924 

means that if the court grants an enforcement order in respect of an arbitral award reducing a 

document registered in the Sasine Register (see rule 45(d)), the arbitral award is to be registered 

in the Sasine Register.  Third parties relying on the Register before the award is registered are 

protected by section 46 of the 1924 Act.    
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Section 26 – Articles of Regulation 1695 

85. The 25th
 
Act of the Articles of Regulation 1695 is disapplied from arbitration – it is 

replaced by the provisions of the Scottish Arbitration Rules permitting court challenges, in 

particular Part 8 and rule 66.  

Section 27 – Repeals 

86. The repeals of enactments specified in column 1 of schedule 2 have effect to the extent 

specified in column 2. 

Section 28 – Arbitrability of disputes 

87. Section 28 makes it clear that the Bill does not make any dispute arbitrable where the 

subject-matter of the dispute means it would not otherwise be capable of arbitration under Scots 

law.  For instance, matters which affect public rights or the status of parties in law may not be 

referred to arbitration. 

Final provisions 

Section 29 – Interpretation 

88. Section 29(1) sets out definitions that apply throughout the Bill except where the contrary 

intention appears.  

89. Subsection (2) provides that the Bill applies in the same way to three or more parties as it 

does to disputes between two parties. 

Section 30 – Ancillary provision 

90. Section 30 gives the Scottish Ministers power to make supplementary, incidental, 

consequential, transitional, transitory or saving provision by freestanding order to implement the 

Bill, including by modifying enactments, instruments or documents. 

Section 31 – Orders 

91. Section 31 provides that any Ministerial power under the Bill to make orders will be 

exercisable by statutory instrument.  This section makes further provision for the relevant powers 

and procedures.  Subsection (2) generally provides for negative resolution procedure in the 

Scottish Parliament except where primary legislation is being amended, under section 24 to 

update the Bill to reflect amendments to the UNCITRAL Model Law, UNCITRAL Arbitration 

Rules or the New York Convention and under section 33A(4) to end the transitional opt out from 

the Bill.  For those exceptions, the statutory instrument procedure required is affirmative 

resolution procedure (see subsection (3)). 

Section 32 – Crown application 

92. The Bill will bind the Crown.  Where Her Majesty the Queen would be party to an 

arbitration in her personal capacity (for instance as private owner of the Balmoral estate) Her 

Majesty may be represented by such person as she may appoint.  The Prince and Steward of 

Scotland may also be represented by such person as he may appoint. 
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Section 33 – Commencement 

93. Section 33 provides for bringing the operative provisions of the Bill into force by order. 

Section 33A – Transitional provisions 

94. Subsection (1) provides that the Bill will not apply to arbitrations which have already 

begun when the Bill comes into force.   

95. Subsections (2) and (3) provide that while the Bill will apply to existing arbitration 

agreements, irrespective of when they were made, there is an opt out so that parties who have an 

arbitration agreement at the time of commencement of the Act and who wish to use the old law 

may agree to opt out of the new regime in the Bill.  All parties must agree to the opt out.  The old 

law is therefore saved for those agreements where the parties chose to opt out of the Bill.   

96. Subsection (4) gives the Scottish Ministers the power by affirmative resolution procedure 

to remove this opt out after a suitable period.  This power is not capable of being exercised for at 

least 5 years.  Following due consultation (subsection (5)) after that period the ability to opt out 

and the old law can therefore be repealed.  

97. Subsection (6) provides, for the avoidance of doubt, that for the purposes of the Bill, 

references to ―arbiters‖ in existing arbitration agreements are to be taken to be references to 

―arbitrators‖.  

98. Subsection (7) makes clear that any reference in statute to a decree arbitral is to be taken 

to be a reference to a tribunal’s award for the purpose of applying section 10 (enforcement).    

99. Subsection (8) makes transitional provision so that agreement to contract out of stated 

case procedure under section 3 of the Administration of Justice (Scotland) Act 1972 in an 

existing arbitration agreement will result in the exclusion of rule 40 (referral of point of law) and 

rule 67 (challenging an award for legal error).    

Section 34 – Short title 

100. The Bill, once enacted, is to be called the Arbitration (Scotland) Act 2009. 

SCHEDULE 1 – SCOTTISH ARBITRATION RULES 

Part 1 – Commencement and constitution of tribunal etc. 

Rule 1 – Commencement of arbitration Default 

101. An arbitration will begin on service of notice by one of the parties submitting the dispute 

to arbitration.  A third party can also commence an arbitration through or under a party to the 

arbitration agreement, for example on the assignation of a contract or in relation to changes in a 

group of companies.  The significance of this date may be by virtue of the arbitration agreement 

or the Bill default provisions, for example the parties or an arbitrator may set time limits from 

such a date, and the rules on prescription and limitation will apply from this date. 
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Rule 2 – Appointment of tribunal Default 

102. Arbitration agreements only take effect when a dispute arises.  If the parties have 

included provision in the arbitration agreement about the appointment of an arbitrator or 

arbitrators then those provisions will apply.  If, however, no provision has been made in the 

arbitration agreement for the appointment of an arbitrator, if there are gaps in the provisions on 

appointment, or if the parties fail to carry out those provisions, then the Bill provides default 

rules to allow for the appointment of an arbitrator to take the arbitration forward.  This changes 

the common law position in Scots law and rule 2 makes clear how the structure of the 

appointment provisions in the rules apply.  An arbitrator’s appointment may take effect on the 

appointment being made or at such time as may be agreed between the parties. 

Rule 3 – Arbitrator to be an individual Mandatory 

103. An arbitrator must be a natural person. 

Rule 4 – Eligibility to act as arbitrator Mandatory 

104. As an arbitrator may be chosen from fields as diverse as farming, construction, forestry, 

oil engineering or international law, the Bill is not prescriptive about who should be eligible to 

become an arbitrator.  An arbitrator must, however, be aged 16 and legally capable of acting as 

an arbitrator.   

Rule 5 – Number of arbitrators Default 

105. If the arbitration agreement is silent on the number of arbitrators to be appointed, rule 5 

provides a default rule that the arbitration is conducted by a sole arbitrator. 

Rule 6 – Method of appointment Default 

106. The Bill provides a default procedure for the appointment of arbitrators to allow the 

arbitration process to begin after a dispute arises.  The parties may agree among themselves as to 

who the arbitrator should be, and on the procedure for appointment, but the Bill provides a 

fallback system.  To the extent that there is no agreement, rule 6 provides that for a sole 

arbitrator the parties appoint an eligible individual jointly.  For 2 arbitrators, each of 2 parties can 

appoint an arbitrator, though all arbitrators must be independent of the parties that appoint them 

(see rule 74).  For more arbitrators, the arbitrators appointed by each party make the additional 

appointments.  There is a 28 day time-limit for any party to comply from when a request is made 

by the other party.  See rule 7 for when this procedure fails. 

Rule 7 – Failure of appointment procedure Default 

107. Rule 7 is a default rule.  Paragraph (1) provides that where a party to an arbitration 

agreement refuses to do something which an agreement between the parties requires them to do 

to bring about the appointment of an arbitrator, or if they fail to do so within the 28 day period 

required by rule 6, either party may refer the appointment of the arbitrator to the arbitral 

appointments referee.  If one party appoints and the others do not then the referee steps in only in 

relation to the appointment of that individual arbitrator.  These provisions also apply if there are 

difficulties in appointing arbitrators in multi-party arbitrations. 
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108. Rules 7(2) to (4) provide a process for a party to object to the reference to an arbitral 

appointments referee.  If no objection is made the arbitral appointments referee may appoint an 

arbitrator.   

109. Rule 7(5) provides that if a party objects to the referee making an appointment, if the 

referee fails to make an appointment within 21 days of a referral or if the parties agree not to use 

a referee, any party can apply to the court to make the necessary appointment.  There is no right 

of appeal against the decision of the court (paragraph (6)). 

110. The arbitral appointments referee or the court will have to have regard to the matters set 

out in paragraph (7), the nature of the dispute, the arbitration agreement and the attributes of the 

appointee, when making the appointment.   

111. Paragraph (8) means that an appointment made by the arbitral appointments referee will 

have the same effect as if made with the agreement of the parties, even if the composition of the 

tribunal appointed by the referee differs from the arbitration agreement.   

Rule 8 – Duty to disclose any conflict of interests Mandatory 

112. Rule 8 requires an arbitrator (and any umpire, see rule 78) - including when asked to act 

but not yet appointed - to disclose, without delay, to the parties any circumstances which might 

reasonably be considered relevant when considering if he or she is impartial or independent.  The 

obligation to disclose continues throughout the arbitral proceedings.  If an arbitrator fails to 

disclose, the court can take that into account as regards his or her expenses in removing them 

(rule 75). 

113. Paragraph (2)(b) extends this duty of disclosure as it applies to a prospective arbitrator 

(before appointment) to any arbitral appointments referee, other third party or court whom the 

parties have asked to appoint an arbitrator. 

114. The mandatory effect of the rule requires disclosure only.  The parties are free to ignore 

disclosure and appoint a non-independent arbitrator if satisfied that he or she will nevertheless 

act impartially.  A challenge to that arbitrator or an award would only be successful if substantial 

injustice is shown to have resulted in lack of impartiality, independence or fairness, which may 

be unlikely in the event of disclosure where the parties have agreed to proceed.     

Rule 9 – Arbitrator’s tenure Default 

115. Rule 9 lists the circumstances in which the appointment of an arbitrator comes to an end 

before the natural end of the arbitration.  

Rule 10 – Challenge to appointment of arbitrator Default 

116. Rule 10 is a default rule, in the absence of agreement to the contrary between the parties, 

to allow a party to object to the appointment of an arbitrator or umpire.  The grounds, in 

paragraph (2)(a), are lack of impartiality and independence, fairness and lack of qualifications as 

agreed by the parties.  The rest of paragraph (2) sets out how a competent objection is to be 

made.  Paragraph (3) provides that dismissal is not automatic as the tribunal can confirm or 
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revoke the appointment.  Under paragraph (4) revocation is presumed if the tribunal does not 

make a decision within 14 days of a competent objection being made.  

Rule 11 – Removal of arbitrator by parties Default 

117. Rule 11 is a default rule for the parties to agree to remove an arbitrator.  This is instigated 

by one of the parties though the parties must act jointly to remove the arbitrator.  A removal is 

effected by jointly giving notice to the arbitrator (formally in accordance with rule 79). 

Rule 12 – Removal of arbitrator by court Mandatory  

118. Rule 12 makes mandatory provision for removal of an arbitrator or umpire by the court 

because of lack of impartiality, independence, fairness or lack of qualifications, as opposed to by 

the parties and any other arbitrators or umpires on application by any party.  The court can also 

judge under rule 12(c) that the arbitrator is incapable (or there are doubts about capacity) of 

acting, which includes the eligibility requirement on capability in rule 4 - someone may be 

capable under the Adults with Incapacity (Scotland) Act 2000 (asp 4), but may still be incapable 

of acting as an arbitrator under this provision. 

119. Rule 12(e) allows individual arbitrators to be challenged on grounds of failure to conduct 

the arbitration in accordance with the arbitration agreement (subject to any contrary mandatory 

rule) where there has been or will be substantial injustice caused to a party.  The ―substantial 

injustice‖ test means that minor procedural breaches will not permit removal or dismissal or 

challenge of an award.  This will, for example, cover failure to take reasonable steps to prevent 

unauthorised disclosure of confidential information under rule 25(2) – if that default rule applies 

- only if any breach of confidence has caused substantial injustice.  

Rule 13 – Dismissal of tribunal by court Mandatory 

120. The power for the Outer House of the Court of Session (―the Outer House‖) in rule 13 to 

dismiss the entire tribunal is a mandatory provision.  The tribunal may not be conducting 

proceedings without unnecessary delay or in accordance with the parties’ wishes (subject to any 

contrary mandatory rule) or agreed procedure, for example.  This is however subject to the 

caveat that substantial injustice has been or will be caused to the aggrieved party. 

Rule 14 – Removal and dismissal by court: supplementary Mandatory 

121. Rule 14 makes mandatory provision to further limit the ability of the Outer House to 

remove an arbitrator or umpire or dismiss a tribunal.  Paragraph (1)(a) provides that an arbitrator 

or tribunal must be given notice of the challenge and the opportunity to make representations.  

Paragraph (1)(b) provides that any other available recourse to the tribunal must have been 

exhausted.  Paragraph (2) provides that there is no appeal against a court’s decision under rule 12 

or 13.   

122. Paragraph (3) provides that the arbitration may continue while the objection is heard.  

This avoids the possibility that (notwithstanding there might be good grounds for attempting to 

remove an arbitrator) the rule may be used as a means of delaying or frustrating the arbitration.  

These provisions apply across the court proceedings on removal and dismissal. 
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Rule 15 – Resignation of arbitrator Mandatory  

123. Rule 15 is a mandatory rule which sets out the circumstances in which an arbitrator is 

permitted to resign.  If an arbitrator wishes to resign and the parties concur, there is no difficulty.  

Rule 15(1)(e) and (2) provide that the Outer House may authorise a resignation if satisfied that is 

reasonable.  There is no appeal against the Outer House’s decision.  See rule 16(2) for the 

consequences where an arbitrator resigns without complying with rule 15.  Rules 15 and 16 

replace the common law restrictions on resignation by an arbitrator.     

Rule 16 – Liability etc. of arbitrator when tenure ends Mandatory 

124. Rule 16(1) allows the Outer House to make such order as it thinks fit with respect to the 

arbitrator’s entitlement, if any, to fees or expenses, the repayment of any fees or expenses 

already paid or where an arbitrator has resigned, to grant relief from liability incurred or to 

impose liability.   

125. Rule 16(2) provides that the court must, when considering making any order about 

liability etc., have regard to whether any resignation was in breach of rule 15.  There is no appeal 

against the Outer House’s decision.   

Rule 17 – Reconstitution of tribunal Default 

126. Rule 17 is a default rule for the reconstitution of the tribunal when an arbitrator’s tenure 

ends.  Paragraph (1) provides that this can be done either by the same procedure as for the 

original tribunal or under the default rules for appointment of arbitrators.  Under rule 17(2), the 

reconstituted tribunal decides the extent to which things done previously as part of the arbitration 

stand, subject to the parties’ agreement otherwise.  Parties also retain any right to object or 

appeal on any ground they previously had available. 

Rule 18 – Arbitrators nominated in arbitration agreements Default 

127. Rule 18 is a default rule, in the absence of agreement to the contrary between the parties, 

that any provision in an arbitration agreement which nominates a particular individual as a 

tribunal member has no effect when their tenure comes to an end (see rule 9).  The original 

arbitrator can, however, be appointed again if there are further disputes which invoke the 

arbitration agreement. 

Part 2 – Jurisdiction of tribunal  

Rule 19 – Power of tribunal to rule on own jurisdiction Mandatory 

128. Rule 19 provides for a clear power for the arbitrator to decide his or her own jurisdiction.  

The extent of an arbitrator’s jurisdiction and his or her power to decide his or her own 

jurisdiction is important in arbitration since it determines exactly what issues the arbitrator is to 

decide.   

Rule 20 – Objections to tribunal’s jurisdiction Mandatory 

129. Rule 20 is a mandatory rule.  If a party considers that the tribunal does not have 

jurisdiction, the party may object to the tribunal.  Paragraph (2) requires an objection to be raised 

as soon as reasonably practicable after the matter is first raised in the arbitration, or such later 
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time as the tribunal allows if it considers the circumstances justify it (before the tribunal makes 

its last award).  The only recourse at that point is a court challenge to the award on grounds of 

lack of jurisdiction. 

130. Under paragraph (3), if a tribunal upholds an objection, it has the general power to 

terminate an arbitration insofar as it does not have jurisdiction and to set aside any interim or 

partial award insofar as there is no jurisdiction.  If a final award has been made the party should 

appeal under rule 65. 

131. Paragraph (4) gives the tribunal the option of ruling on an objection to its jurisdiction in 

an award as to jurisdiction, or to delay and rule in the award on the merits of the dispute, unless 

the parties agree which course it should take.  Where the tribunal does delay, any appeal will 

have to be made as a jurisdictional appeal against an award (under rule 65) rather than as an 

appeal against the decision on the objection to jurisdiction (rule 21). 

Rule 21 – Appeal against tribunal’s ruling on jurisdictional objection Mandatory 

132. Rule 21(1) provides that within 14 days after the tribunal’s decision, an application can 

be made to the Outer House on a question of an arbitrator’s jurisdiction.  Paragraph (2) provides 

that the arbitral proceedings will be able to continue until the court comes to a decision on the 

objection to jurisdiction to avoid vexatious objections being taken to the court to delay the whole 

process.  Rule 21(3) provides that the Outer House’s decision on appeal is final. 

Rule 22 – Referral of point of jurisdiction Default 

133. Rule 22 is a default rule which, unless the parties agree otherwise, allows a party to ask 

the Outer House to determine a point of jurisdiction.  This recognises that there may be difficult 

issues of jurisdiction where the tribunal’s ruling is almost certain to be challenged.   

134. Paragraph (2) restricts the right to apply.  An application may be made if all parties agree 

(and under this default rule the parties can agree to opt out of the restrictions on references to the 

courts and appeals in rule 22) or the tribunal has consented and the court is satisfied that its 

determination is likely to produce substantial cost savings and there has been no delay by the 

party in making the application.  In addition the court must be convinced that there are good 

reasons why it, and not the tribunal, should decide the matter.   

135. Paragraph (3) provides that the arbitral proceedings will be able to continue until the 

court comes to a decision on the referral. 

136. Rule 22(4) means that there is no appeal against the decision of the Outer House on the 

referral or whether an application is valid. 

Part 3 – General duties 

Rule 23 – General duty of the tribunal Mandatory  

137. Rule 23 is a mandatory rule.  Rule 23(1) provides that an arbitral tribunal (and any 

umpire) conducting an arbitration must comply with its general duty - to be impartial, 
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independent and fair.  Treating the parties fairly does not necessarily mean treating them in 

exactly the same way. 

138.  The general duty is also that the tribunal (and umpire) must conduct the arbitration 

without unnecessary delay and without incurring unnecessary expense.  ―Without unnecessary 

delay‖ recognises the possibility of delay for the purposes of the arbitration and unnecessary 

expense recognises that the tribunal can incur expense where necessary.   

139. Under rule 23(2), the tribunal must allow parties a reasonable opportunity to put their 

case and respond to the other party’s case.     

Rule 24 – General duty of the parties Mandatory 

140. Rule 24 imposes a general duty on the parties to ensure that the arbitration is conducted 

without unnecessary delay and without incurring unnecessary expense.  ―Without unnecessary 

delay‖ recognises the possibility of delay for the purposes of the arbitration and unnecessary 

expense recognises that the tribunal and the parties may need to incur expense where necessary.   

Rule 25 – Confidentiality Default 

141. Rule 25 is a default rule which provides that the arbitrator(s) and the parties must not 

disclose confidential information as defined in rule 25(4) relating to the arbitration.  There are 

various exceptions to this.  The effect is that disclosure will be a breach of an obligation of 

confidence unless the parties agree otherwise.   

142. The parties are placed under a duty of confidentiality towards each other and to the 

tribunal.  The tribunal is likewise placed under a similar duty towards the parties.  A breach of 

the obligation of confidence will be actionable by the party or parties to whom the duty was 

owed.  The available remedy will depend on the circumstances, but might be interdict or 

damages.  Breach of the duty of confidentiality will also for instance allow removal of an 

arbitrator under rule 12 where it leads to substantial injustice. 

143. The exception allowing disclosure in paragraph (1)(a) covers disclosure of information, 

for example, to the tribunal, other parties, advisers, experts and witnesses authorised by the 

parties.  In addition, paragraph (1)(b) allows any disclosure by the tribunal or for the conduct of 

the arbitration. 

144. Paragraph (1)(c) covers disclosure required by enactment or rule of law (including 

compliance with court orders), for the fulfilment of any public duty or function and where public 

officials seek information in pursuance of regulatory functions. 

145. Paragraph (1)(d) covers disclosure where this is needed to protect a person’s lawful 

interests.  In the Court of Appeal in the English law case of Emmott v Michael Wilson & 

Partners Ltd., Lawrence Collins LJ, said ―that disclosure was permissible when, and to the 

extent to which, it was reasonably necessary for the establishment or protection of an arbitrating 

party’s legal rights vis-à-vis a third party in order to found a cause of action against that third 

party or to defend a claim, or counterclaim, brought by that third party. It would be this 
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exception which would apply where insurers have to be informed about the details of arbitral 

proceeding‖
1
. 

146. Paragraph (1)(e) covers disclosure in the public interest and (1)(f) in the interests of 

justice.  Paragraph (1)(g) permits disclosure in circumstances which would attract a defence of 

absolute privilege in a defamation action (for instance in Parliamentary proceedings).  

147. The duty of confidentiality is not imposed on third parties, for example professional 

advisers and expert witnesses.  However, it is expected that the parties or tribunal will enter into 

private arrangements with third parties under which an agreement or undertaking to keep matters 

confidential is obtained.  Disclosure by third parties is not a breach of any duty of confidentiality 

imposed by rule 25.    

148. Rule 25(2) imposes an express duty on the tribunal and the parties to take all reasonable 

steps to prevent unauthorised disclosure by third parties, for instance by informing them of the 

requirement of confidentiality or seeking confidentiality undertakings from them if appropriate.  

Rule 25(3) imposes a duty on the tribunal to inform the parties at the outset of the arbitration 

whether any proceedings they will be involved with are to be confidential.    

149. If the tribunal breaches the duties in rules 25(2) and (3), this may be grounds for removal 

of the arbitrator under rules 12 and 13.  If both parties are unhappy about a disclosure by an 

arbitrator, they could agree to remove under rules 11 or 12.  If the parties breach the duty under 

rule 25(2), the tribunal can take this into account when allocating the parties’ liability for 

expenses between themselves under rule 60.  Failure by the tribunal to comply with any of the 

duties in rule 25 may also be a ground for a serious irregularity appeal where non-compliance 

causes substantial injustice. 

Rule 26 – Tribunal deliberations Default 

150. Rule 26 is a default rule which provides that the tribunal is not required to share its 

deliberations with the parties, except for the information in rule (2) – which they are required to 

share.  Failure by an arbitrator to comply may attract the same consequences as noted in the 

preceding paragraph for rules 25(2) and (3). 

Part 4 – Arbitral proceedings 

Rule 27 – Procedure and evidence Default 

151. Rule 27 is a default rule, that in the absence of agreement between the parties, the 

arbitrator can determine the procedure to be followed and evidential matters.   

152. Rule 27(2) provides an illustrative, but not exhaustive, list of such powers for the 

tribunal.  Arbitrators are for instance allowed to act inquisitorially (rule 27(2)(e)) and can 

generally disapply the law of evidence (rule 27(2)(h)).   

                                                 
1
 [2008] EWCA Civ 184; WLR (D) 82 at paragraph 101. 
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Rule 28 – Place of arbitration Default 

153. Rule 28 is a default rule which permits an arbitration seated in Scotland to meet 

elsewhere. 

Rule 29 – Tribunal decisions Default 

154. Rule 29 is a default rule.  In the absence of agreement between the parties, rule 29(1) 

provides on a default basis that decisions, orders and awards can be made by all or a majority of 

the arbitrators.  

155. Where there is neither unanimity nor a majority, rule 29(2)(a) provides that any chair will 

have the casting vote.  Rule 29(2)(b) provides that where there is neither unanimity nor a 

majority decision and there is no agreement as to who is to chair an arbitral tribunal and so take 

the decision, where there are 3 or more arbitrators, the decision will be made by the last 

arbitrator appointed and where there are 2 arbitrators, the decision will be made by an umpire, 

and for appointment of such an umpire in those circumstances.   

Rule 30 – Tribunal directions Default 

156. Rule 30 is a default rule giving the tribunal the power to give directions to the parties for 

the purposes of conducting the arbitration and requires the parties to comply with these in the 

time specified. 

Rule 31 – Power to appoint clerk, agents or employees etc. Default 

157. Rule 31 is a default rule that an arbitrator can appoint a clerk (and others) to assist in the 

arbitration.  However, the parties’ consent will be required for the appointment of clerks and 

other staff if significant costs are likely to arise.  See rule 23(1)(c)(ii) and the need for the 

tribunal to avoid unnecessary expenses.  Disputes about the ―significance‖ of expenses in rule 

31(2) may be resolved by taxation by the auditor of court (which is a process of review of 

expenses).  

Rule 32 – Party representatives Default 

158. Rule 32 is a default rule that a party may be represented by a lawyer or any other person 

chosen by the party.  Rule 32(2) provides that any representation of a party must be 

communicated to the tribunal and other party at the beginning of the arbitral process or as soon 

as that representation is engaged.   

Rule 33 – Experts Default 

159. Rule 33 is a default rule, in the absence if agreement to the contrary, that an arbitrator has 

the power to instruct an expert (also known as a man of skill or an assessor) to provide an 

opinion on areas outwith the arbitrator’s knowledge to allow a decision in the case.  Rule 

33(2)(a) provides that the parties must be given a reasonable opportunity to comment on the 

expert’s written opinion.  If the information is to be given in person, rule 33(2)(b) provides that it 

must be at a hearing at which the parties may ask the expert questions. 
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Rule 34 – Powers relating to property Default 

160. Rule 34 is a default rule which makes provision for protective measures relating to 

property, including evidence.  It gives a tribunal the power to make orders for the production, 

preservation etc. of property owned or possessed by a party as a protective measure pending the 

outcome of an arbitration or for the purpose of being used as evidence during the proceedings.  

These are similar to the powers of a court.   

Rule 35 – Oaths or affirmations Default 

161. Rule 35 is a default which provides that parties and witnesses may be examined under 

oath or affirmation which the tribunal may administer. 

Rule 36 – Failure to submit claim or defence timeously Default 

162. Rule 36 is a default rule.  In the absence of agreement between the parties, the arbitrator 

will have powers to deal with late submission of statements of claim, counterclaims and 

defences.  In rule 36(1) if there is no good reason for delay in submitting a claim and it is likely 

to give rise to a substantial risk that issues cannot be decided fairly or the defender will be 

seriously prejudiced the tribunal must terminate the arbitration in so far as it relates to the 

subject-matter of the claim. Where this happens, the tribunal can make an award which can take 

the delay into account when allocating liability for recoverable expenses. 

163. Rule 36(2) provides that if there is no good reason for the delay in submitting a defence 

the tribunal must proceed with the arbitration (but it is treated as no admission). 

Rule 37 – Failure to attend hearing or provide evidence Default 

164. Rule 37 is a default rule.  In the absence of agreement to the contrary, if a party fails to 

attend a hearing (on reasonable notice) or produce any document or other evidence as requested 

by the tribunal and there is no good reason for not doing so, the tribunal can proceed and make 

an award based on the information it has.  

Rule 38 – Failure to comply with tribunal direction or arbitration agreement Default 

165. Rule 38 is a default rule which in paragraph (1) provides the tribunal with power to order 

a party breaching a direction of the tribunal or the rules and arbitration agreement governing the 

arbitration to comply.  Rule 38(1)(b) means that a tribunal does not have to formally direct a 

defaulting party to comply with the arbitration agreement before making a compliance order. 

166. Rule 38(2) gives the tribunal a number of powers when a party does not comply with an 

order including taking non-compliance into account when allocating liability for recoverable 

expenses. 

Rule 39 – Consolidation of proceedings Default 

167. Rule 39 is a default rule which allows the parties to agree to consolidate the arbitration 

with another arbitration, or hold concurrent hearings, but the tribunal may not do so on its own 

initiative.  Section 14(6) of the Bill states that for statutory arbitrations, notwithstanding rule 39, 

consolidation is only possible for other arbitrations under the same statutory provision. 
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Part 5 – Powers of court in relation to arbitral proceedings 

Rule 40 – Referral of point of law Default 

168. Rule 40 allows a party to ask the Outer House to determine any point of Scots law arising 

in the arbitration.  The rule is a default rule and so the parties can exclude the jurisdiction of the 

court.    

169. Rule 40(2) restricts the right to apply.  An application may be made if all parties agree 

(and under this default rule the parties can agree to opt out of the restrictions on references to the 

courts and appeals in rule 40) or the tribunal has consented and the court is satisfied that its 

determination is likely to produce substantial cost savings and there has been no delay by the 

party in making the application.  In addition the court must be convinced that there are sound 

reasons why it and not the tribunal should decide the matter.   

170. Rule 40(3) provides that the arbitral proceedings will be able to continue until the court 

comes to a decision on the referral.   

171. Rule 40(4) means that there is no appeal of the decision of the Outer House.  

Rule 41 – Variation of time limits set by parties Default 

172. Rule 41 is a default rule which allows the court on the application of the tribunal or any 

party to vary time limits agreed by the parties where anyone would suffer a substantial injustice 

and any available arbitral process for varying time limits has been exhausted.   

173. There is no appeal against or review of the decision of the court.   

Rule 42 – Court’s power to order attendance of witnesses and disclosure of evidence 

Mandatory  

174. Rule 42 makes mandatory provision that the court has the same power in arbitration 

proceedings as it would have in ordinary civil proceedings to order the attendance of a witness or 

the taking of evidence on commission.  

175. There is no appeal against or review of the decision of the court. 

Rule 43 – Court’s other powers in relation to arbitration Default 

176. Rule 43 is a default rule so, if the parties agree, the court powers specified do not apply to 

a particular arbitration.  Otherwise, the court has the same power in arbitration proceedings as it 

would have in ordinary civil proceedings.  The rule retains the existing law and sets out a range 

of powers including making an order under section 1 of the Administration of Justice (Scotland) 

Act 1972 to order the inspection, photographing, preservation, custody and detention of 

documents and other property (including land) which appear to the court may be relevant to the 

arbitration proceedings.   
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177. Rule 43(2) provides that the court has these powers only on application by a party and if 

an application for an order is made after the arbitration has commenced, then the consent of the 

arbitrator is required unless the case is one of urgency. 

178. Rule 43(3) applies rule 43 to arbitrations which have begun and to disputes which have or 

might arise, where an arbitration agreement provides for the dispute to be resolved by arbitration. 

179.  Rule 43(4) means that the rule does not affect the court’s powers under any rule of law 

or the tribunal’s powers (see in particular rule 34).  The arbitration may continue notwithstanding 

the application to the court. 

Part 6 – Awards 

Rule 44 – Rules applicable to the substance of the dispute Default  

180. Rule 44 is a default rule.  The dispute will be decided in accordance with the substantive 

rules decided on by the parties where possible according to the law.  If the parties have made no 

such choice then the tribunal must decide, applying the conflict of law rules.   

181. Rule 44(2) provides that a tribunal may only decide the dispute according to concepts like 

justice, fairness or equity if they form part of the law concerned or if the parties so agree.  

Because this is a default rule, the parties can agree that the arbitrator should have regards to other 

considerations.  

182. Rule 44(3) provides that commercial and trade usage, custom or practices should also be 

taken into account as should any other relevant matters.  

Rule 44A – Power to award payment and damages Mandatory 

183. Rule 44A is a mandatory rule giving the tribunal the power to award payment and 

damages.  There is no general obligation on an arbitrator to award damages.  Paragraph (2) 

ensures that designation of currency is left to agreement of the parties, whom failing the tribunal.   

Rule 45 – Other remedies available to tribunal Default 

184. Rule 45 is a default rule, in the absence of agreement to the contrary between the parties, 

which sets out the remedies available to the tribunal in its award.  In relation to the rectification 

or reduction of a deed or document, it will not be possible for an arbitrator to reduce a court 

decree.  See section 9A for restrictions on this power against third parties.   

Rule 46 – Interest Mandatory  

185. Rule 46 is a mandatory rule.  It gives the tribunal detailed powers to award interest 

although there is no general obligation on the tribunal to do so.  Rule 46(1) covers both the pre- 

and post- award period.  Rule 46(2) provides the tribunal with the power to specify the interest 

rate and the period for which it is payable.  This can be different for different amounts (rule 

46(3)).  Rule 46(3A) provides that an award may in particular specify the manner in which 

interest is calculated, including compound interest, unless the parties agree otherwise.  Rule 

46(4) preserves any power of the tribunal to award interest otherwise than under this rule.    
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Rule 48 – Form of award Default 

186. Rule 48 is a default rule for the form of a tribunal’s award.  The consequence of an award 

not being in proper form is that it could be a ground for challenge of the award.   Rule 48(1) 

provides that an award must be signed by all the arbitrators or at least by those assenting to it.  

187. Paragraph (2)(a) provides that the award must state where the arbitration is seated, i.e. in 

Scotland.  Were it not for this, the juridical seat of the arbitration might not be clear from the 

award.  Paragraph (2)(b) provides that the award must state when it is made and the date on 

which the award takes effect.  Paragraph (2)(c) requires the tribunal to give its reasons for the 

award.  Paragraph (2)(d) provides that if there has been a previous provisional or part award, an 

award must contain details of the previous award and, in the case of a previous provisional 

award, specify the extent to which that award is superseded or confirmed. 

188. Under rule 48(3) the award is made by delivering it to each of the parties in accordance 

with rule 79.  This is subject to the power of the arbitrator to withhold the award in case of non-

payment of the fees and expenses of the arbitrator (rule 53).  

Rule 49 – Award treated as made in Scotland Default 

189. It may not always be possible or convenient to sign the award in the place where the 

arbitration was held and there have been cases where a signature was applied away from the seat 

of arbitration leading to difficulties establishing what the applicable law is.  Rule 49 is therefore 

a default rule that given that the arbitration is seated in Scotland, an award is to be treated as 

having been made in Scotland even if it is signed outwith Scotland.   

Rule 50 – Provisional awards Default 

190. Rule 50 is a default rule that that in the absence of agreement to the contrary between the 

parties an arbitrator is able to make provisional awards for relief.  This will avoid the need for a 

party to go to court to seek interdict.   

Rule 51 – Part awards Mandatory  

191. Rule 51(1) is a mandatory rule which provides that the tribunal may make more than one 

award during the arbitration.  Rule 51(2) provides that awards dealing with only part of the 

dispute are to be known as ―part awards‖.  A part award must specify the matters to which it 

relates (rule 51(3)). 

Rule 52 – Draft awards Default 

192. Rule 52 is a default rule that in the absence of agreement between the parties, the tribunal 

may (it does not have to) issue an award in draft to the parties and then must allow the parties to 

make representations before the award is actually made.  It is thought to be good practice for 

arbitrators to issue awards in draft form to the parties who will therefore have an opportunity to 

comment and point out any errors, ambiguity, etc, though it is acknowledged that it will not 

always be possible to do this due to time constraints. 
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Rule 53 – Power to withhold award on non-payment of fees or expenses Mandatory 

193. Rule 53 is a mandatory rule.  Rule 53(1) provides that the tribunal may refuse to deliver 

or send an award to the parties unless all the fees and expenses of the tribunal have been paid in 

full. 

194. Rule 53(2) provides that where the tribunal refuses to deliver its award on this basis, a 

party can apply to the court for an order on delivery on payment into court by the applicant of the 

fees demanded.  The applicant will have to provide the full amount of fees and expenses (or a 

lesser amount specified by the court).  The applicant may have to seek payment of the other 

party’s share separately from the other party or parties to the arbitration.  The court then directs 

how the fees and expenses ―properly payable‖ are to be determined and these are met from the 

funds in court.  Any balance will be paid back to the applicant.  This provides a remedy for a 

party who wants to take up the award but considers the tribunal’s fees are excessive and wants 

them reviewed - although it will not assist a party who considers the fees to be excessive where 

the other party has already paid the tribunal’s fees (in which case the remedy would be an 

application under rule 60).  Rule 53(3) provides that the procedure is not available if the 

arbitration agreement provides for any process for appeal or review of the fees and expenses 

demanded which has not been exhausted.  Rule 53(4) provides that the decision of the court is 

final.  

Rule 55 – Arbitration to end on last award or early settlement Default 

195. Rule 55 is a default rule.  Rule 55(1) provides that the end of an arbitration, when the 

arbitral tribunal’s powers are to cease, will be when the last, or terminating, award to be made in 

the arbitration is made (see rule 48) and no claim is outstanding.  This is, however, subject to 

rule 55(2) which provides exceptions in cases of objection to the arbitrator’s jurisdiction (rule 

20(3)) or failure to submit a claim (rule 36).   

196. Rule 55(3) provides that the parties may end the dispute by notifying the tribunal that 

they have settled the dispute.  Under rule 55(4) an award may reflect the terms of the settlement 

of the dispute.  The Scottish Arbitration Rules (with the exception of rule 48(2)(c) – the 

tribunal’s statement of reasons for an award – and Part 8 (challenging awards)) apply to such an 

award.    

197. Rule 55(5) means that the fact that arbitral proceedings have ended does not affect the 

operation of other rules.   

Rule 56 – Correcting an award Default 

198. Rule 56 is a default rule which gives arbitrators a power to correct certain defects in any 

final award they make.  This rule applies to part awards and provisional awards as it applies to 

final awards.  Rule 56 provides a procedure for such corrections. 

199. Rule 56(2) provides that the tribunal may on its own initiative or on the application of a 

party make a correction. Rule 56(8) provides that a corrected award should be treated as though 

it had been in corrected form on the date it first took effect.  While there is a risk that parties may 

implement awards which are corrected, the parties will be on notice that this can happen, and this 

possibility is time limited (see rule 56(4) and (6)).  When a party applies for correction, rule 
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56(3) means that they are obliged to send a copy of the application to the other party, which will 

give the other party warning. 

200. Rule 56(7) provides that where a correction has, in the judgement of the tribunal, a 

consequential effect on another part of the corrected award or any other award, whether on some 

part of the substance of the dispute, or on expenses or interest, the tribunal may make 

consequential correction of that award. 

Part 7 – Arbitration expenses 

Rule 57 – Arbitration expenses Default 

201. Rule 57 is a default rule which defines ―arbitration expenses‖.   The fees and expenses 

incurred by the arbitrator (including any umpire – see rule 78) and the parties are included.  Also, 

if a fee is paid to the arbitral appointments referee or third party, that can be considered part of 

the expenses of the arbitration.   

Rule 58 – Arbitrators’ fees and expenses Mandatory 

202. Rule 58 is a mandatory rule for the payment of such reasonable fees and expenses of the 

arbitrator as are appropriate in the circumstances.  These provisions apply to arbitrators who 

have ceased to act and cover the tribunal, arbitral appointments referee and other third parties.  

Contractual rights to payment of fees or expenses remain relevant.  Rule 58 applies in the same 

way to the fees and expenses of any umpire as it does to those of an arbitrator (rule 78).   

203. Rule 58(1) provides that the parties to the arbitration are to be severally liable to the 

arbitrator(s) for payment of the arbitrators’ own fees and expenses as well as those of the 

tribunal.  The fees and expenses are treated as a whole, so there is no question of the award being 

delivered to only one party on payment by that party of his or her ―share‖ of the fees and 

expenses.  ―Several liability‖ means that arbitrators can recover the full amount of fees and 

expenses from either party.  The party’s liability between themselves is not necessarily joint – it 

will depend on how they agree, or on how the tribunal decides, recoverable expenses are to be 

split (rule 60).  . The parties are not made "jointly" liable between themselves as rule 58 is 

mandatory and liability between the parties may not be joint at all times but rather as agreed by 

the parties or determined by the tribunal under rule 60. 

204.  Rule 58(2) extends the several liability of the parties to the fees and expenses of the 

arbitral appointments referee and other third parties.      

205. Rule 58(3) provides a right for any party, arbitrator, arbitral appointments referee or other 

third party to apply for the fees and expenses to be fixed by the Auditor of Court.  This will 

cover the situation where there has been no agreement as to the basis for payment of fees and 

expenses.  Rule 58(4) provides that, unless the Auditor decides otherwise, the amount of any fee 

will be determined by the Auditor to reflect a reasonable commercial rate of charge and to allow 

a reasonable amount for all reasonably incurred expenses.  The tribunal also has the power to 

apply to the Auditor to cover the situation in which, for example, there has been simply no 

agreement on fees and expenses and parties refuse to pay what the tribunal demands. 
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206. Where the application to the Auditor of Court is made after payment has been made, 

under rule 58(5), the Auditor may order repayment of any amount as is shown to be excessive.  

The purpose of this is to cover the situation where a party who has not agreed the level of fees 

with the tribunal (because it is claimed the tribunal’s demands are excessive) is unable to obtain 

delivery of the award without paying those fees in full because the tribunal refuses to deliver the 

award pending full payment.  An order by the Auditor has effect as if it was made by the sheriff. 

207. Rule 58(6) provides that the rule does not affect the Outer House’s power to make an 

order under rule 16. 

Rule 59 – Recoverable arbitration expenses Default 

208. Rule 59 provides that the arbitrator’s fees and expenses and the tribunal’s expenses in 

conducting the arbitration are recoverable.  It provides that the amount of the parties’ legal and 

other expenses (see rule 57) which are recoverable, as opposed to the arbitrator’s fees and 

expenses (dealt with in rule 58), will be determined by the tribunal or the Auditor and, unless 

they decide otherwise, this will be on the basis of a reasonable amount for reasonably incurred 

expenses.  Any doubt when determining the amount of other expenses recoverable must be 

resolved in favour of the person liable to pay them. 

209. Rule 59 applies in the same way to the fees and expenses of any umpire as it does to 

those of an arbitrator (rule 78).   

Rule 60 – Liability for recoverable arbitration expenses Default 

210. Rule 60 allows the tribunal to allocate liability for the recoverable expenses (or any part 

of those expenses) between the parties and decide how much one party may recover from the 

other.  For example, if the parties have paid an equal share of the arbitrator’s fees and expenses 

in advance and the tribunal makes an award allocating liability for expenses 70% to party A and 

30% to party B then party A has the right to recover 20% of the expenses from party B.  

211. As this is a default rule, parties are free to agree how to divide these expenses between 

themselves.  Failing such agreement, rule 60(1) gives the tribunal the power to allocate expenses 

as it thinks fit.  Rule 60(2) provides that this must be done with regard to principle that expenses 

follow award.  In making an award allocating the parties’ liability for expenses, the tribunal can 

take into account whether the parties have fulfilled their duties towards the arbitral process and 

whether, for example, they have been guilty of delay or obstruction.   

212. Until an award for recoverable expenses is made or where the tribunal does not make an 

award, rule 60(3) imposes joint liability on the parties for any part of the recoverable arbitration 

expenses in respect of which the tribunal does not allocate liability by award (and so makes each 

liable, as between themselves, for a 50% share).  This express right of relief in the Bill is why it 

is unnecessary to make this liability ―joint and several‖.   

213. Rule 60(4)(a) makes it clear that parties’ liability to each other in respect of recoverable 

tribunal fees and expenses (and other recoverable third party expenses) does not relieve the 

parties of their own liability to the tribunal or third parties, for example, just because a tribunal 

orders Party A to reimburse Party B in respect of legal costs does not relieve Party B of its 

liability to pay its lawyers.  Rule 60(4)(b) makes it clear that the rule does not create a jus 
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quaestium tertio (that is, continuing the example, it does not give the third party lawyers a title to 

sue Party A). 

Rule 61 – Ban on pre-dispute agreements about liability for arbitration expenses Mandatory 

214. Rule 61 makes mandatory provision that a party can only be liable to pay the whole or 

any part of the expenses of arbitration if the agreement on expenses is made after the dispute in 

question arises.  This is an important protection for parties in an unequal bargaining position. 

215. This rule does not affect other matters relating to expenses, for instance institutional rules 

for example on the taking of deposits where the monies remain the property of the parties until 

drawn on.  Under such rules, deposits have no effect on the final expenses award - if the parties 

have overpaid, they get a refund, if they have underpaid they have to pay the difference. 

Rule 62 – Security for expenses Default 

216. Rule 62 is a default rule that, in the absence of agreement to the contrary, an arbitrator 

has the power to order a claimant or counterclaimant to provide security for the expenses of the 

arbitration and if that order is not complied with to make an award dismissing any claim by that 

party.  Security should be at the arbitrator’s discretion, exercised according to the general 

principles of the Bill.  Rule 62(2) provides that residence outside the UK may not be the sole 

reason for requiring security (otherwise it may be unfair to those involved in international 

arbitration) nor should incorporation or management of a company outwith the UK. 

Rule 63 – Limitation of recoverable arbitration expenses Default 

217. Rule 63 is a default rule which gives the tribunal the power to make a provisional or part 

award to cap a party’s liability for arbitration expenses – a power which could for instance be 

used if one of the parties has enough financial resources that they could take advantage of their 

financial position against another party with more limited resources.  In this way, even if the 

expenses exceed the specified amount, the amount recoverable from that party can be capped. 

218. Rule 63(2) provides that an award imposing a cap on expenses must be made in advance 

of the expenses being incurred. 

Rule 64 – Awards on recoverable arbitration expenses Default 

219. Rule 64 is a default rule providing that expenses awards can be separate from final 

awards. 

Part 8 – Challenging awards 

Rule 65 – Challenging an award: substantive jurisdiction Mandatory 

220. Rule 65 is a mandatory rule.  Rule 65(1) provides that a party can apply to the court to 

challenge the arbitrator’s jurisdiction and rule 65(2) gives the court powers in relation to the 

award made.  There is other provision in the rules (rule 19) for the arbitrator to rule on his or her 

own jurisdiction, and an appeal under rule 65 is also subject to the limits on review in rule 68(2) 

and (4) (including the requirement to use any available arbitral process of review).  It is however 

necessary to make provision for an appeal after the final award has been made since it may only 

be at that stage that it becomes apparent that the arbitrator has acted outwith his or her 
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jurisdiction.  Rule 65(3) provides that any variation in the award has effect as part of the 

tribunal’s award.   

221. Rule 65(4) provides that an appeal against the Outer House’s decision on a jurisdictional 

appeal may be made to the Inner House but only with leave of the Outer House.  Leave may be 

given only where there is an important point of principle or practice or another compelling 

reason for the Inner House to consider the appeal (rule 65(5)).  The decision of the Inner House 

is final (rule 65(6)). 

Rule 66 – Challenging an award: serious irregularity Mandatory 

222. Rule 66 is a mandatory rule.  It sets out comprehensive grounds (in paragraph (2)) on 

which an award may be challenged for serious irregularity and gives the court powers in relation 

to the award made.  The Bill guards against vexatious or frivolous challenges which may be 

undertaken simply to delay the arbitral procedure or the enforcement of an award and so the 

challenge procedure is only available in cases of serious irregularity.  Any irregularity has to 

amount to substantial injustice.  The responsibility of the court is to review the process on how 

the arbitrator came to a decision.  It is also subject to the limits set out in rule 68(2) and (4).     

223. Rule 66(5) provides that an appeal may be made to the Inner House against the Outer 

House’s decision on a serious irregularity appeal, but only with the leave of the Outer House.  

Leave may be given only where there is an important point of principle or practice or another 

compelling reason for the Inner House to consider the appeal (rule 66(6)).  The decision of the 

Inner House is final (rule 66(7)).  

Rule 67 – Challenging an award: legal error Default 

224. Rule 67 is a default rule.  The Bill repeals section 3 of the Administration of Justice 

(Scotland) Act 1972 (the ―stated case‖ procedure).  The Bill replaces the stated case procedure 

with a default appeal for error of law to the Outer House, but only against a final award of the 

arbitrator.  A final award includes a part award, but not a provisional award.  The appeal is for 

error of law on the basis of the findings of fact in the award, including facts which the tribunal 

treated as established for the purpose of deciding the point.  The error of law jurisdiction of the 

court only extends to the law of Scotland.  

225. Rule 67(2) means that the court does not have the jurisdiction to hear an appeal where, by 

agreement of the parties, the award contains no reasons.   

226. Where parties have elected not to contract out of the appeal on error of law, that appeal 

should not be severely restricted if the parties do not wish it to be so.  Rule 67(2A)(a) makes 

clear the parties can agree to bypass the hurdle of applying for leave to appeal on grounds of 

legal error.  This agreement will be possible either in the arbitration agreement or when the 

dispute arises.  

227. Rule 67(4) means that an appeal will only be considered by the Outer House if a party’s 

rights will be substantially affected by the decision and the arbitrator was asked to consider the 

issue.  Rule 67(4)(c) means that the court will consider the findings of fact in the award 

(including assumed facts), but will not open up the facts of the award.  The appeal is subject to a 
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requirement to obtain leave of the court for the review on the basis that the decision was wrong 

or the point is open to doubt.  The limits in rule 68(2) and (4) also apply here.   

228. Rule 67(4B) creates a presumption that the court should proceed with an application for 

leave without a hearing unless satisfied otherwise.  There is no appeal against the Outer House’s 

decision on a leave application (rule 67(4C)).  The appeal must be made within 7 days once 

leave to appeal is granted unless made with the agreement of the parties (rule 67(4D)).   

229. The Outer House may give leave to appeal its decision on a legal error appeal to the Inner 

House where the proposed appeal would raise an important point of principle or practice or there 

is another compelling reason for the Inner House to consider the appeal (rule 67(8) to (10)).  

There is no appeal against the decision of the Inner House. 

Rule 68 – Challenging an award: supplementary Mandatory 

230. Rule 68 is a mandatory rule setting out a number of conditions which are intended to 

discourage frivolous applications and appeals.  Appeals must be made within 28 days of the 

award (or any correction or appeal), after exhausting other avenues of appeal or review.  It also 

sets out further provision about the handling of appeals. 

Rule 69 – Reconsideration by tribunal Mandatory 

231. Rule 69 is a mandatory rule. Rule 69(1) means that the tribunal has 3 months to make a 

new award or confirm the original award unless directed otherwise.  Rule 69(2) provides that the 

Scottish Arbitration Rules apply to the new award as they apply in relation to the appealed 

award. 

Part 9 – Miscellaneous 

Rule 70 – Immunity of tribunal etc. Mandatory 

232. Rule 70 is a mandatory rule which ensures that the role of arbitrators is not compromised 

by lack of immunity, and that actions for damages against arbitrators are not used as a way for a 

party to the arbitration to challenge or re-open the arbitration itself.  

233. Rule 70(1) provides that an arbitrator is not to be liable in damages for anything done or 

omitted in the exercise or discharge of his or her functions as arbitrator, unless under rule 

70(2)(a) that act or omission is shown to have been in bad faith.  This means that immunity will 

extend to all the arbitrators functions, namely those under the Bill and also those supplemented 

by contractual provisions of a separate arbitration agreement.   

234. In relation to resignation, rule 70(2)(b) provides that the immunity does not affect any 

liability incurred by the arbitrator by reason of his resigning.  Rule 16(1)(c) on the resignation of 

the arbitrator provides protection for a resigning arbitrator by allowing the court to grant relief 

from liability if it is satisfied that in all the circumstances it was reasonable for the arbitrator to 

resign.  

235. Rule 70(3) extends immunity to any clerk, employee or agent of the arbitrator or any 

other person assisting the tribunal to perform its functions.    
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Rule 71 – Immunity of appointing arbitral institution etc. Mandatory 

236. The principal difference between nominating and appointing bodies is that nominating 

bodies put forward the name of an arbitrator who is then appointed by the parties while 

appointing bodies themselves appoint the arbitrator. 

237. In most cases the parties will agree on the identity of the arbitrator but there will be 

situations when this does not happen.  Rule 7 provides for failure of the appointment procedure. 

238. Rule 71 is a mandatory rule.  Rule 71(1) provides that nominating or appointing bodies or 

individuals who appoint or nominate arbitrators are not to be liable for damages for anything 

done or omitted in the exercise or discharge of that function unless under rule 71(1)(a) that act or 

omission is shown to have been in bad faith.   

239. Rule 71(1)(b) provides that nominating and appointing bodies will also not be liable for 

the acts or omissions of the arbitrator whom it nominates or appoints nor for the tribunal the 

arbitrator forms part of or any clerk agent or employee of the tribunal. 

240. Rule 71(2) extends immunity to employees or agents of nominating or appointing bodies.   

Rule 72 – Immunity of experts, witnesses and legal representatives Mandatory 

241. As arbitration is a private version of judicial proceedings, the Bill places experts, 

witnesses and legal representatives in no more vulnerable a position if they are taking part in 

arbitration proceedings than if they are taking part in civil court proceedings.  Rule 72 therefore 

makes mandatory provision for this immunity for experts, witnesses and legal representatives in 

arbitration. 

Rule 73 – Loss of right to object Mandatory 

242. Rule 73 is a mandatory rule.  As a matter of effective, fair and efficient dispute 

resolution, an arbitration should not proceed if circumstances exist which compromise the 

arbitrator or the process.  Rule 73(1) provides a number of grounds on which a party may object.  

The right to object will be lost (as will the right to make a later appeal to the court) and the 

arbitration will continue if the objection is not made timeously (unless the delay is because the 

party did not know of the ground for objection and could not with reasonable diligence discover 

the information - rule 73(3)).  Rule 73(2) explains what is meant by timeous.  Rule 73(4) means 

that a party cannot raise a timely objection on a matter which it is not allowed to object to. 

Rule 74 – Independence of arbitrator Mandatory 

243. Rule 74 is mandatory and defines ―independence‖ as meaning anything which gives rise 

to justifiable doubts as to the arbitrator’s impartiality. 

Rule 75 – Consideration where arbitrator judged not to be impartial and independent Default 

244. Rule 75 is a default rule which applies (subject to the agreement of the parties) where an 

arbitrator is adjudged not to be impartial or independent.  Rule 75(2) provides that the court can 

consider whether an arbitrator has complied with rule 8 by disclosing, without delay, to the 

parties any circumstances likely to give rise to justifiable doubt as to the arbitrator’s impartiality 
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or independence when considering whether to make an order about the arbitrator’s fees and 

expenses. 

Rule 76 – Death of arbitrator Mandatory 

245. Rule 76 is a mandatory rule providing that the arbitrator’s authority ceases on death.   

Rule 77 – Death of party Default 

246. Rule 77 is a default rule that subject to agreement of the parties, an arbitration agreement 

is not discharged by the death of a party. 

Rule 77A – Unfair treatment Default 

247. Rule 77A ensures for the avoidance of doubt that only one of the parties need have been 

treated unfairly for the purposes of the rules.  Evidence in relation to both parties does not have 

to be shown to make out a case for unfairness.  

Rule 78 – Rules applicable to umpires Mandatory 

248. Rule 78 is a mandatory rule.  Rule 78(1) clarifies the application of certain specific 

Scottish Arbitration Rules to umpires.  Rule 78(2) clarifies that the parties cannot choose to 

disapply mandatory rules in relation to umpires, but can modify or disapply the default rules.   

Rule 79 – Formal communications Default 

249. Rule 79 provides default rules for the means of intimating certain formal notices or 

documents under the arbitration agreement or in the course of arbitral proceedings, in the event 

that this is not already agreed between the parties.  References in the Bill to ―notifying‖ things 

are caught by rule 79 as it applies to ―notice‖ having to be given.  Rule 79(2) provides that the 

―formal communication‖ as defined in rule 79(1) must be in writing.  Rule 79(3) makes 

provision for the delivery of a formal communication and rule 79(4) provides that any electronic 

communication will be treated as being in writing only if it gets to its destination in a readable 

state and can be used as a record.  Rule 79(5) provides for where formal communication is to be 

deemed to have been made, given or served. 

250. Rule 79(6) provides that where it is not reasonably practicable for formal communication 

to be made, given or served, the arbitrator will have the power to determine that another means 

of intimation is used or for dispensing with intimation.  This will allow the arbitrator to move the 

arbitral process along and will also reduce court involvement.  Specific provision for review by 

the court on this matter has not been made but in some cases the general provisions in Part 8 on 

challenging the decision of an arbitrator might be relevant.   

251. Rule 79(7) means that the rule only applies to documents which are being intimated 

under the arbitration agreement or as part of the arbitration proceedings.  If the documents relate 

to proceedings of the court, then the rules of court in relation to delivery and service of 

documents will apply. 
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Rule 80 – Periods of time Default 

252. Rule 80 provides default provisions for calculating time periods in the absence of 

agreement between the parties. 

Index 

253. The index highlights a number of expressions used in the rules and where they are 

explained. 

SCHEDULE 2 – REPEALS 

Arbitration (Scotland) Act 1894, Arbitration Acts 1950 and 1975 

254. These repeals reflect the consolidation and re-enactment of equivalent provisions in the 

Arbitration (Scotland) Bill.  The 1950 and 1975 Act are repealed in so far as they form part of 

Scots law.   

Administration of Justice (Scotland) Act 1972 

255. The ability to state a case on point of law at any stage of an arbitration under section 3 is 

repealed. 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1980 

256. Section 17 is repealed.  It permits a Senator of the College of Justice (if he or she thinks 

fit and with the consent of the Lord President) to accept appointment as an arbitrator where the 

dispute appears to him or her to be of a commercial character.  The provision regulates the 

appointment of judges as public officials.  It is consolidated in section 23 of the Bill. 

Law Reform (Miscellaneous Provisions) (Scotland) Act 1990 

257. The UNCITRAL (United Nations Commission on International Trade Law) Model Law 

provisions contained in section 66 of, and Schedule 7 to, the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1990 are repealed.  Parties can still use their arbitration agreements to 

adopt the Model Law as the basis for their arbitration in preference to the default Scottish 

Arbitration Rules in the Bill which should fill some gaps in the Model Law such as the lack of 

powers to award damages and interest.  However that is subject to the mandatory Scottish 

Arbitration Rules in schedule 1 to the Bill.  Subject to those restrictions, parties can also adopt 

the adaptation of the Model Law in the 1990 Act even though it has been repealed.    
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ARBITRATION (SCOTLAND) BILL 
 

—————————— 
  

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This supplementary Memorandum has been prepared by the Scottish Government to 
assist the Subordinate Legislation Committee in its consideration of the Arbitration (Scotland) 
Bill.  It describes the purpose of the provisions conferring power to make subordinate legislation 
amended or added at Stage 2, explains why the matter is to be left for subordinate legislation, 
and why the stated parliamentary procedure is appropriate.  

2. It should be read in conjunction with the Delegated Powers Memorandum for the Bill. 

AMENDMENTS TO DELEGATED POWERS 

3. At Stage 2, the delegated powers in section 24 of the Bill were extended and an order-
making power (section 33A(4)) added as part of new transitional provisions.   

Section 24 – Amendments to UNCITRAL Model Law or Rules or New York Convention 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

4. Section 24 of the Bill as introduced gave the Scottish Ministers the power, subject to 
affirmative resolution procedure, to amend and update the Act, provision made under it, or other 
enactments providing for arbitration, in consequence of any amendment to the UNCITRAL 
Model Law or the 1958 New York Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards. 

5. As amended at Stage 2, section 24 also enables the Scottish Ministers to make the same 
modifications in consequence of amendments to the UNCITRAL Arbitration Rules1.  Those 
Rules provide a recognised international set of procedural rules upon which parties may agree 
for the conduct of arbitral proceedings. 

6. Adding the UNCITRAL Arbitration Rules to section 24 allows the Scottish Ministers to 
keep the Scottish Arbitration Rules at the forefront of international developments by bringing 
forward amendments to arbitration law in Scotland to react quickly to any desirable changes in 

 
1 “The UNCITRAL Arbitration Rules” means the arbitration rules adopted by the United Nations Commission on 
International Trade Law on 28 April 1976. 

SP Bill 19A–DPM 1 Session 3 (2009) 
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modern arbitral practice.  In addition, it demonstrates to the outside world that Scotland is 
determined meet UNCITRAL standards in the arbitration regime in the Bill which is based on 
UNCITRAL principles. 

7. Section 24 was also amended at Stage 2 to require the Scottish Ministers to consult those 
they consider are interested in arbitration law before using the powers in section 24.  This change 
was made as a result of representations made during Stage 1. 

8. The powers in section 24 are subject to affirmative resolution procedure.  This is 
considered appropriate as the powers allow alteration of the arbitration regime set out in primary 
legislation in the Bill, where desirable in line with the international instruments concerned. 

Section 33A(4) – Transitional provisions 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 

9. Transitional provision was originally intended to be made by order under the Bill.  The 
Bill has, however, been amended at Stage 2 to introduce transitional provisions (section 33A).  
Some stakeholders were of the view that the Bill should not apply to existing arbitration 
agreements, because voluntary arbitration is contractual and the parties should be able to rely on 
what is agreed at the time of the conclusion of the contract.  Others took the opposite view and 
argued that the new law should apply to all arbitrations which commence after the Bill comes 
into force, as for example with the UK Arbitration Act 1996.  This would avoid arbitrators 
having to be expert in two different arbitration laws.  The Economy, Energy and Tourism 
Committee asked for commencement to be made clear in the Bill. 

10. Under section 33A, the Bill will not apply to arbitrations which have begun at the time 
the Bill comes into force.  It will apply to existing arbitration agreements, irrespective of when 
they were entered into, but with an opt out so that those parties who wish to use the old law may 
agree to opt out of the new regime in the Bill.    

11. The transitional provision is a compromise so that parties who wish to use the old law 
may agree to do so.  As time goes by, it is considered less likely that parties would wish to use 
the old law (the Bill was brought forward partly because the old law is obscure, out-of-date and 
incomplete).  The Scottish Ministers are therefore given the power, by order under 
section 33A(4), to end the opt out after at least 5 years, following due consultation with parties 
interested in arbitration law. 

12. Section 33A(4) is made subject to affirmative resolution procedure.  While the provision 
is transitional, ending the opt out will have an effect on existing contracts, some of which can be 
in place for many years, and it is considered that exercise of this power should be subject to 
Parliamentary  approval. 
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Subordinate Legislation Committee 
 

Remit and membership 

 
 
Remit: 
 
1. The remit of the Subordinate Legislation Committee is to consider and report 
on- 
 

(a) any- 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter, 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament, Rule 6.11) 
 
Membership: 
 
Jackson Carlaw 
Margaret Curran 
Bob Doris 
Helen Eadie 
Rhoda Grant 
Ian McKee (Deputy Convener) 
Jamie Stone (Convener) 
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Subordinate Legislation Committee 
 

45th Report, 2009 (Session 3) 
 

Arbitration (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 10 November the Subordinate Legislation Committee 
considered the delegated powers provisions in the Arbitration (Scotland) Bill as 
amended at Stage 2.  The Committee submits this report to the Parliament under 
Rule 9.7.9 of Standing Orders. 

2. The Scottish Government provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill (“the supplementary 
DPM”)1.  The Committee considered the powers set out in the supplementary 
DPM. 

Section 24 

3. Section 24 as introduced gave the Scottish Ministers the power to modify the 
Arbitration Act, the Scottish Arbitration Rules or any other enactment providing for 
arbitration in consequence of an amendment to the New York Convention or to the  
UNCITRAL Model Law on international commercial arbitration.  The amendment to 
section 24 at Stage 2 enables the Scottish Ministers to make similar modifications 
in consequence of amendments to the UNCITRAL Arbitration Rules.  The 
Committee is content with the amendment to section 24. 

Section 33A(4) 

4. Section 33A was inserted at Stage 2.  Section 33A(1) provides that the Act 
does not apply to an arbitration begun before commencement i.e. the day on 
which section 33A comes into force.  Section 33A(2) provides that the Act 
otherwise applies to an arbitration agreement whether made on, before or after 
commencement.  However, section 33A(3) provides that, despite section 33A(2), 
the Act does not apply to an arbitration arising under an arbitration agreement 
made before commencement if the parties agree that the Act is not to apply to that 
arbitration.   Section 33A(4) provides that the Scottish Ministers may by order 

                                            
1
 Supplementary Delegated Powers Memorandum 
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specify any day falling at least 5 years after commencement as the day on which 
section 33A(3) is to cease to have effect.   

5. If an arbitration agreement is made before commencement, the parties to an 
arbitration under that agreement can elect whether or not the provisions of the Act 
are to apply to their arbitration.  The default provision is for the Act to apply.  
Parties will have to „opt out‟ if they do not wish the Act to apply.  Both parties will 
have to agree that the Act is not to apply to the arbitration.   

6. The removal of the „opt out‟ by the Scottish Ministers cannot take effect until 
at least 5 years after the commencement of section 33A.  The practical effect of 
the exercise of the power in section 33A(4) is the repeal of section 33A(3). 

7. Subject to the exercise of the power, the opt out option will last at least 5 
years from the date that section 33A comes into force.  Once that 5 year period 
has expired, the Scottish Ministers will be able to bring the opt out to an immediate 
end, subject to the consultation requirement and to parliamentary approval.   

8. The Committee considers the proposed power acceptable in principle 
and that affirmative procedure is appropriate. 

9. The Committee draws to the attention of the Parliament that the opt out 
option available to parties in respect of certain arbitrations under section 
33A(3) is not time limited, but that it may be terminated at some point 5 years 
after commencement by the exercise by Scottish Ministers of the power in 
section 33A(4), which provision is not a sunset clause but an option to have 
a sunset clause. 
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Arbitration (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 34 Schedules 1 and 2 
Long title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 7 

Jim Mather 
 

1 In section 7, page 3, line 10, at end insert— 

<rule 7 (failure of appointment procedure)> 

Jim Mather 
 

2 In section 7, page 3, line 13, after <21> insert <and 22A> 

Jim Mather 
 

3 In section 7, page 3, line 14, at end insert— 

 <rule 40A (point of law referral: procedure etc.) 

rule 41A (time limit variation: procedure etc.)> 

Jim Mather 
 

4 In section 7, page 3, line 22, leave out from <68> to end of line and insert <67A, 68 and 69 
(challenging awards)> 

Section 9A 

Jim Mather 
 

5 In section 9A, page 5, line 4, leave out <rule> and insert <section> 

Jim Mather 
 

6 In section 9A, page 5, line 6, at end insert— 

<(  ) This section does not apply in relation to a provisional award (see rule 50), such an 
award not being final and being binding only— 

(a) to the extent specified in the award, or 

(b) until it is superseded by a subsequent award.> 

SP Bill 19A-ML  Session 3 (2009) 
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Section 13 

Jim Mather 
 

7 In section 13, page 6, line 26, leave out from beginning to end of line 27 and insert— 

<(  ) On such an application, the court must grant the order unless satisfied that disclosure— 

(za) is required— 

(i) for the proper performance of the discloser’s public functions, or 

(ii) in order to enable any public body or office-holder to perform public 
functions properly,> 

Jim Mather 
 

8 In section 13, page 6, line 30, at end insert— 

<(  ) The court’s determination of an application for an order is final.> 

Schedule 1 

Jim Mather 
 

9 In schedule 1, page 16, line 10, at beginning insert <This rule applies> 

Jim Mather 
 

10 In schedule 1, page 16, line 15, at the beginning insert— 

<(  ) Unless the parties otherwise agree,> 

Jim Mather 
 

11 In schedule 1, page 21, line 9, leave out from beginning to <application> in line 10 and insert— 

<Rule 22A Jurisdiction referral: procedure etc. M 

(1) This rule applies only where an application is made under rule 22. 

(2) Such an application is valid only if— 

(a) the parties have agreed that it> 

Jim Mather 
 

12 In schedule 1, page 26, line 22, leave out from beginning to <application> in line 23 and insert— 

<Rule 40A Point of law referral: procedure etc. M 

(1) This rule applies only where an application is made under rule 40. 

(2) Such an application is valid only if— 

(a) the parties have agreed that it> 

Jim Mather 
 

13 In schedule 1, page 27, line 2, at end insert— 
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<Rule 41A Time limit variation: procedure etc. M 

(1) This rule applies only where an application for variation of time limit is made under rule 
41.> 

Jim Mather 
 

14 In schedule 1, page 30, leave out lines 7 to 9 

Jim Mather 
 

15 In schedule 1, page 31, line 26, at end insert <(with any determination by the Outer House or the 
sheriff being final)> 

Jim Mather 
 

16 In schedule 1, page 35, line 15, at end insert— 

<(  ) The Outer House’s decision on whether to grant such leave is final.> 

Jim Mather 
 

17 In schedule 1, page 36, line 29, at end insert— 

<(  ) The Outer House’s decision on whether to grant such leave is final.> 

Jim Mather 
 

18 In schedule 1, page 36, line 36, at end insert— 

<Rule 67A Legal error appeals: procedure etc. M 

(1) This rule applies only where rule 67 applies.> 

Jim Mather 
 

19 In schedule 1, page 37, line 27, at end insert— 

<(  ) The Outer House’s decision on whether to grant such leave is final.> 

Jim Mather 
 

20 In schedule 1, page 38, line 8, at end insert— 

<(  ) An application for leave to appeal against the Outer House’s decision on an appeal must 
be made no later than 28 days after the date on which the decision is made (and any such 
leave expires 7 days after it is granted).> 

Jim Mather 
 

21 In schedule 1, page 38, line 12, after <House> insert <(or the Inner House in the case of an appeal 
against the Outer House’s decision)> 

Jim Mather 
 

22 In schedule 1, page 38, line 14, after <House> insert <(or Inner House)> 
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Jim Mather 
 

23 In schedule 1, page 38, line 17, after <House> insert <(or the Inner House in the case of an appeal 
against the Outer House’s decision)> 

Jim Mather 
 

24 In schedule 1, page 38, line 21, after <House> insert <(or the Inner House in the case of an appeal 
against the Outer House’s decision)> 

Jim Mather 
 

25 In schedule 1, page 38, line 22, leave out third <an> and insert <leave to> 

Jim Mather 
 

26 In schedule 1, page 38, line 32, after <House> insert <(or the Inner House in the case of an appeal 
against the Outer House’s decision)> 

Jim Mather 
 

27 In schedule 1, page 38, line 35, after <for> insert <leave to> 

Jim Mather 
 

28 In schedule 1, page 38, line 36, at end insert— 

<(  ) An appeal to the Inner House against any decision of the Outer House under this rule 
may be made only with the leave of the Outer House. 

(  ) An application for leave to appeal against such a decision must be made no later than 28 
days after the date on which the decision is made (and any such leave expires 7 days 
after it is granted). 

(  ) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 

(  ) The Outer House’s decision on whether to grant such leave is final. 

(  ) A decision of the Inner House under this rule (including any decision on an appeal 
against a decision by the Outer House) is final.> 

Jim Mather 
 

29 In schedule 1, page 39, line 2, after <House> insert <or, as the case may be, the Inner House> 

Jim Mather 
 

30 In schedule 1, page 39, leave out lines 6 and 7 and insert— 

<(a) in the case of a decision by the Outer House— 

(i) where the decision is appealed, the day falling 3 months after the appeal 
(or, as the case may be, the application for leave to appeal) is dismissed or 
abandoned, 
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(ii) where the decision is not appealed, the day falling 3 months after the 
decision is made, or 

(iii) such other day as the Outer House may specify, 

(b) in the case of a decision by the Inner House— 

(i) the day falling 3 months after the decision is made, or 

(ii) such other day as the Inner House may specify.>  

 5
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Arbitration (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 3 proceedings, set out in 
the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 
Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups above each line must be concluded by the time 
indicated, although the amendments in those groups may still be moved formally and 
disposed of later in the proceedings.  
 

Group 1: Court procedures etc. to be mandatory 
1, 2, 3, 4, 9, 10, 11, 12, 13, 18 

Group 2: Provisional awards not to be final 
5, 6, 14 
 

Debate to end no later than 20 minutes after proceedings begin 

Group 3: Duty to make anonymity order 
7 

Group 4: Restrictions of rights to appeal 
8, 15, 16, 17, 19 

Group 5: Challenging awards: procedure etc. 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30 
 

Debate to end no later than 35 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 33  Session 3 

Meeting of the Parliament 

Wednesday, 18 November 2009 

 

Note: (DT) signifies a decision taken at Decision Time. 

Business Motion: Bruce Crawford, on behalf of the Parliamentary Bureau, moved 

S3M-5219—That the Parliament agrees that, during Stage 3 of the Arbitration 

(Scotland) Bill, debate on groups of amendments shall, subject to Rule 9.8.4A, be 

brought to a conclusion by the time limit indicated, that time limit being calculated 

from when the Stage begins and excluding any periods when other business is 

under consideration or when a meeting of the Parliament is suspended (other than a 

suspension following the first division in the Stage being called) or otherwise not in 

progress: 

Groups 1 and 2: 20 minutes 

Groups 3 to 5: 35 minutes. 

The motion was agreed to. 

Arbitration (Scotland) Bill – Stage 3: The Bill was considered at Stage 3. 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 9, 

10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29 and 30. 

Arbitration (Scotland) Bill: The Minister for Enterprise, Energy and Tourism (Jim 

Mather) moved S3M-5176—That the Parliament agrees that the Arbitration 

(Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Arbitration (Scotland) Bill:  
Stage 3 

15:07 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is stage 3 
proceedings on the Arbitration (Scotland) Bill. 
Members should have the bill as amended at 
stage 2—that is, Scottish Parliament bill 19A—the 
marshalled list and the groupings, which the 
Presiding Officer has agreed. The division bell will 
sound and proceedings will be suspended for five 
minutes for the first division this afternoon. The 
period of voting for the first division will be 30 
seconds. Thereafter, the voting period will be one 
minute for the first division after a debate and 30 
seconds for all other divisions. 

Section 7—Mandatory rules 

The Deputy Presiding Officer: Group 1 is on 
court procedures etc to be mandatory. 
Amendment 1, in the name of the minister, is 
grouped with amendments 2 to 4, 9 to 13 and 18. 

The Minister for Enterprise, Energy and 
Tourism (Jim Mather): Before I speak to the first 
group of amendments, I would like to say a little 
about the amendments more generally. Following 
stage 2, the Government reviewed the bill. We did 
so because stage 3 is the last chance to shape the 
law. As I said in the stage 1 debate, some 
commentators in other countries have been 
―amazed at the elegance and economy of this Bill‖.—
[Official Report, 25 June 2009; c 18954.] 

We want to make it as good as we can, as it may 
be a long time before arbitration is back on the 
legislative agenda. 

Although there are 30 Government 
amendments, they are minor and technical. I am 
told that the overall number of amendments is 
significantly smaller than it has been for most 
similarly sized bills that the Parliament has 
considered during its first 10 years. The 
technicality of the amendments is a reflection of 
the intense stakeholder interest in line-by-line 
scrutiny of the bill’s provisions, which has greatly 
helped to identify where the bill can be improved. 

The first group of amendments seeks to 
restructure existing rules to provide added 
certainty on the extent to which the parties can 
contract out of those rules. It addresses some 
concerns that were raised by the commercial 
judges of the Court of Session about the status of 
the Scottish arbitration rules in schedule 1 that 
relate to court procedures. 

The fact that some provisions that deal with 
court procedures have default status means that 
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parties to an arbitration can agree whether those 
particular court procedures should apply to their 
arbitration, but it could cause uncertainty in the 
courts if parties also had the ability to decide on 
precisely how the courts should deal with a 
challenge or appeal. We want to provide additional 
certainty for the parties and the courts, so we 
propose to split and modify the relevant rules to 
retain the default aspect to allow parties to decide 
whether the court procedures should apply to their 
arbitration, but provisions that relate to how the 
court deals with such procedures should in some 
cases be mandatory and not within the power of 
the parties to alter. 

Amendment 1 makes rule 7, on failure of 
appointment procedure, mandatory. It applies only 
to allow an arbitrator to be appointed where the 
parties’ preferred method fails for whatever 
reason. Rule 7 does not lend itself to being split in 
the same manner as other rules that are affected 
by this group of amendments, but many 
opportunities for the parties to opt out of its rules 
are already built into its provisions. For instance, 
the parties can agree to dispense with the arbitral 
appointments referee and go straight to the court 
to have the arbitrator appointed. Amendments 9 
and 10 ensure that rule 7 works as a mandatory 
rule. They provide that the parties can also agree 
to dispense with the initial notice procedure under 
that rule. 

Amendments 2 to 4, 11 to 13 and 18 move 
procedural aspects of rules 22 and 40, on 
reference to the court by agreement of the parties 
or where the arbitral tribunal agrees on jurisdiction 
and point of law; rule 41, on court power to vary 
the time limits set by parties; and rule 67, on 
appeal for error of law, into mandatory rules to 
give certainty on what procedures will apply. Some 
of the default court intervention rules are split so 
that the right to go to court remains the default, but 
aspects of the court procedure to be followed if the 
default rule is triggered become mandatory. Other 
specific opt-outs are added to the mandatory rules 
where necessary. Parties can still agree not to go 
to court, as they could before, but if they agree to 
go to court, they will not be able to vary all the 
court procedures. 

I move amendment 1. 

Amendment 1 agreed to. 

Amendments 2 to 4 moved—[Jim Mather]—and 
agreed to. 

Section 9A—Arbitral award to be final and 
binding on parties 

The Deputy Presiding Officer: Group 2 is on 
provisional awards not to be final. Amendment 5, 
in the name of the minister, is grouped with 
amendments 6 and 14. 

Jim Mather: At stage 2, the provision in rule 54 
relating to the final and binding nature of an award 
was moved to the main body of the bill, which 
deals with enforcement. The provision now sits in 
section 9A because the Scottish arbitration rules in 
schedule 1 relate to the arbitration proceedings 
themselves, whereas provisions regarding the final 
and binding nature of an award and its 
enforcement are relevant after the arbitration 
proceedings conclude. 

Amendments 5, 6 and 14 are minor 
consequential amendments. A minor correction is 
required as a result of the deletion of rule 54 at 
stage 2. 

I move amendment 5. 

Amendment 5 agreed to. 

Amendment 6 moved—[Jim Mather]—and 
agreed to. 

Section 13—Anonymity in legal proceedings 
The Deputy Presiding Officer: Group 3 is on 

the duty to make an anonymity order. Amendment 
7, in the name of the minister, is the only 
amendment in the group. 

Jim Mather: At stage 2, section 13 was 
redrafted following concerns that anonymity 
should not be automatic when an arbitration is the 
subject of civil legal proceedings, but should be 
available on application to the court. Section 13 
allows for the protection of the identity of parties to 
arbitration in civil legal proceedings relating to an 
arbitration. That covers only the parties’ identities, 
not the other contents of any court judgment. 

As amended at stage 2, section 13 provides a 
weak presumption in favour of granting anonymity. 
The court has discretion as to whether to grant the 
order, but it must have regard to whether 
disclosure is reasonably needed to protect the 
lawful interests of a party in the public interest or in 
the interests of justice. Amendment 7 strengthens 
the presumption by making it clear that the court 
must grant an application for anonymity unless 
one of the exceptions that would permit disclosure 
applies. The amendment also adds exceptions 
relating to disclosure for the performance of public 
functions, which brings section 13 into line with 
rule 25 on confidentiality. A stronger presumption 
reflects the principle that arbitration will normally 
be a confidential process, unless the parties agree 
otherwise. With the appropriate safeguards, the 
parties should have a reasonable expectation that 
anonymity will continue unless one side makes a 
persuasive case to the contrary. 

I move amendment 7. 

Amendment 7 agreed to. 
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15:15 
The Deputy Presiding Officer: Group 4 is on 

restrictions of rights to appeal. Amendment 8, in 
the name of the minister, is grouped with 
amendments 15 to 17 and 19. 

Jim Mather: Arbitration should be an efficient 
means of resolving disputes. The amendments 
make it clear that certain decisions in particular 
courts are final in each court. They remove, where 
appropriate, some opportunities for parties to seek 
to delay the resolution of disputes that are sent for 
arbitration when additional appeals are considered 
to be unnecessary. 

Section 13 protects the identity of parties to 
arbitration in civil legal proceedings relating to an 
arbitration—protection that covers only the parties’ 
identities and not the other contents of any court 
judgment. Anonymity may be available on 
application to the court, which has the discretion 
whether to grant an order providing that 
protection—subject to the presumption that I 
mentioned in relation to amendment 7. 
Amendment 8 provides that the decision of the 
court on whether to grant anonymity is not subject 
to appeal. Lewis Macdonald raised the issue at 
stage 2 and we are happy to accept it and to 
provide clarification. 

Rule 56(4) provides that an application to correct 
an arbitral award under the rule must be made 
within 28 days of the award or by such later date 
as the outer house or sheriff may specify. 
Amendment 15 provides that the decision of the 
outer house or sheriff to extend the time limit for 
correcting an award is final. It is not considered 
that that procedural administrative discretion of the 
court requires to be subject to appeal. 

Amendments 16, 17 and 19 amend rules 65, 66 
and 67 to make it clear that the outer house’s 
decision on granting leave to appeal to the inner 
house under those rules is final. Although there 
are court rules on those matters, we consider that 
it is helpful to have that set out in the bill, together 
with the other court procedures that are provided 
for. 

I move amendment 8. 

Lewis Macdonald (Aberdeen Central) (Lab): I 
acknowledge the minister’s clarification of those 
technical matters in response to the issues that 
were raised with members by the Law Society of 
Scotland, a number of which impinge on this area. 
It has been helpful that the minister has made 
clear in the bill and in the appropriate rules some 
of the matters that would otherwise appear only in 
court rules. I therefore support the amendments. 

Jim Mather: I thank Mr Macdonald for that 
acknowledgement. 

Amendment 8 agreed to. 

Schedule 1 
SCOTTISH ARBITRATION RULES 

Amendments 9 to 19 moved—[Jim Mather]—
and agreed to. 

The Deputy Presiding Officer: Group 5 is on 
challenging awards: procedure et cetera. 
Amendment 20, in the name of the minister, is 
grouped with amendments 21 to 30.  

Jim Mather: These are technical amendments 
about the procedures for appeals to the outer 
house against arbitral awards and leave to appeal 
from there to the inner house. They take the 
opportunity to put into the bill some of the 
material—such as time limits—that would 
otherwise appear only in the court rules. They 
ensure that procedural decisions cannot be 
appealed when the main decisions cannot be 
appealed and make some minor, consequential 
amendments. 

Amendment 20 provides that an appeal against 
a decision of the outer house must be made within 
28 days of that decision and that leave to appeal, 
if granted, expires after seven days. 

Amendments 21 to 30 are tidying-up 
amendments that amend the supplementary 
provisions in rule 68, on challenging arbitral 
awards, and rule 69, on reconsideration by the 
arbitral tribunal. The amendments ensure that the 
inner house has power, when hearing appeals, to 
make the same orders and other decisions as the 
outer house.  

Amendments 25 and 27 are minor consequential 
amendments to update references in rules 68(9) 
and 68(11) to reflect the stage 2 introduction of the 
concept of leave to appeal.  

Amendment 28 makes additional provision for 
appeals to the inner house against decisions of 
the outer house concerning the supplementary 
powers of the court on appeals against arbitral 
awards under rule 68; for example, the power of 
the court to order a sum of money to be paid into 
the court by one of the parties pending the 
outcome of the appeal. The same time limits and 
rules on seeking leave to appeal are applied to the 
use of those powers as to the main appeal 
decisions. 

Amendment 28 sets out the same time limits for 
appeals under rule 68 on the supplementary 
powers of the court—for example, the ability in 
rule 68(11) to require a party to lodge a sum of 
money in court—as amendment 20 sets out for 
main appeals under rules 65 to 67, which deal with 
jurisdiction, serious irregularity and legal error.  

To discourage spurious appeals to the inner 
house that are intended to frustrate the finality of 
the arbitral process, leave to appeal may be given 
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only if the proposed appeal would raise an 
important point of principle or practice or if there is 
some other compelling reason for the appeal. 

I move amendment 20. 

Amendment 20 agreed to. 

Amendments 21 to 30 moved—[Jim Mather]—
and agreed to.  

The Deputy Presiding Officer: That ends 
consideration of amendments. 

Arbitration (Scotland) Bill 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is a debate 
on motion S3M-5176, in the name of Jim Mather, 
on the Arbitration (Scotland) Bill. I invite members 
who wish to speak in the debate to press their 
request-to-speak buttons, and I ask those who are 
excited at getting finished so early to restrain their 
excitement and leave the chamber quietly, if they 
are going to do so. 

15:22 
The Minister for Enterprise, Energy and 

Tourism (Jim Mather): I am delighted to open 
this stage 3 debate on the Arbitration (Scotland) 
Bill, and I should first of all like to pay tribute to the 
work of the members, substitute members and 
clerks of the Economy, Energy and Tourism 
Committee, which considered the bill most 
diligently at stages 1 and 2. 

It was entirely appropriate that the Economy, 
Energy and Tourism Committee should consider 
the bill, because arbitration is mainly, though not 
exclusively, used as a method of dispute 
resolution outwith the civil courts between private 
commercial parties. It can be used in commercial 
disputes, large and small. It is a bespoke method 
of dispute resolution that can, where appropriate, 
be tailored to suit the circumstances of the dispute 
and the needs of the parties, unlike the public civil 
courts. 

In its stage 1 report, the committee identified 11 
areas in which it asked the Government to 
reconsider its approach to the bill, mainly as a 
result of comments that it had received from 
stakeholders. Recognising the compelling 
arguments behind the bill’s aim of consolidating 
and modernising Scottish arbitration law, the stage 
1 report also considered that changes were 
needed in those areas. 

In response to the committee, I held two 
consultation sessions with various stakeholders to 
discuss the points at issue, which were held on 6 
and 18 August. Previously, on 30 April, I held a 
session with 30 stakeholders to discuss the 
possible economic benefits of the bill. Following 
those discussions, draft Government amendments 
were circulated to the relevant stakeholders for 
comment. 

To keep the committee fully apprised of how the 
Government intended to address the concerns 
that were expressed at stage 1, I wrote to the 
convener with an indication of the Government’s 
thinking on amending the bill in the light of the 
conversations that had taken place and the 
comments that had been made. The finalised 
Government amendments were lodged in time for 
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the committee to see them in advance of its last 
meeting before stage 2. The valuable input that we 
had from all parties during those meetings over 
the summer, as well as the compromise 
amendments that the Government offered, were a 
major factor in the acceptance of the 
Government’s amendments at stage 2. 

I hope that members throughout the chamber 
will agree that the inclusive approach that has 
been adopted to the bill, including stakeholder 
involvement, consensus building, keeping lines of 
communication open and sharing amendments, 
reflects well the ways in which the Parliament can 
take a lead role in helping to shape a bill that is 
before it. 

As I said in my speech at stage 1, the 
parliamentary draftsman has said that he had 
never previously received such detailed technical 
drafting suggestions on a bill. We have healthily 
recycled many of the skills that members have 
taken from previous lives. 

I express the Government’s gratitude to the 
stakeholders who submitted detailed suggestions, 
which allowed us to improve the bill, including the 
commercial judges of the Court of Session, the 
Law Society of Scotland, the Faculty of Advocates, 
Lord Dervaird and the Chartered Institute of 
Arbitrators. 

I turn now to issues that some members of the 
committee asked the Government to consider 
further during stage 2. At its meetings in the run-
up to stage 2, the committee expressed a desire 
for the consumer protection provisions in the 
Arbitration Act 1996 that apply to Scotland to be 
included in the Scottish legislation, so that all the 
law on arbitration in Scotland appears in one 
statute. Given that consumer protection is a 
reserved matter, this Parliament cannot add 
provisions for the purpose of consumer protection. 
However, the Government shares the committee’s 
desire to have the consumer provisions in the 
1996 act included in the bill. I am pleased to say 
that my officials have secured in-principle 
agreement to that effect at official level with both 
the Department for Business, Innovation and Skills 
and the Scotland Office. We will take the 
opportunity in an order under section 104 of the 
Scotland Act 1998 to move and update the 
provisions in the 1996 act accordingly. 

Lewis Macdonald asked whether there was any 
appeal against the court’s decision on an 
application under section 13 for anonymity in legal 
proceedings. As a result of his raising that issue, 
amendment 8 provides that there will be no appeal 
against the court’s decision, given that that might 
be used as a means of raising spurious appeals 
simply to delay matters. 

Gavin Brown was concerned about the use of 
the term ―fairness‖ in rule 66 and the possibility of 
its being open to abuse and he asked us to see 
whether that could be tightened up. Having 
considered that exceedingly carefully, the 
Government believes that there would be dangers 
in creating exemptions to the principle of fairness, 
especially given that the courts are familiar with 
judging whether parties have been treated fairly in 
arbitration and in many other contexts. 

lain Smith thought that section 22, which is on 
arbitral appointments referees, was inelegant 
following amendment and that it should be 
revisited. After further consideration, the 
Government is content that the section reflects the 
intention of putting in place a means of appointing 
an arbitrator where the parties cannot agree, 
without having to go to court, which does not 
interfere with the existing appointment procedures. 

Lewis Macdonald also noted that Scottish 
ministers had the discretionary power to update 
the act in light of changes to the United Nations 
Commission on International Trade Law model law 
and asked whether the repeal of the model law 
affected whether such a requirement should be 
mandatory. The Government understands that not 
all amendments to the model law have been 
welcomed by arbitrators internationally and 
believes that it would therefore be much better to 
keep the flexibility that is offered by a discretionary 
power. 

In its stage 1 report, the committee cautioned 
the Government not to overstate the economic 
benefits that might flow from the bill, which I fully 
accepted during the stage 1 debate. To attract 
international business, Scotland must first 
demonstrate that arbitration here is efficient and 
cost effective. I believe that the bill provides 
Scotland with a modern arbitration regime that 
reflects the best of international arbitral practice 
and therefore sets the scene for greater use of 
arbitration here. 

However, as I said in the stage 1 debate, to a 
very large extent it will be up to the arbitration 
practitioners to persuade commercial parties of the 
benefits of arbitration and arbitrating in Scotland. It 
is important to summarise those benefits again 
briefly. 

Arbitration proceedings are usually confidential, 
which offers attractions for commercial parties, 
particularly if the subject matter of the dispute is 
commercially sensitive. The bill introduces a 
default rule to make it clear that arbitration in 
Scotland will be confidential unless the parties 
decide otherwise or there are good reasons for it 
to be otherwise. 

Arbitration is also flexible, so that the process 
can be adapted to suit the dispute. The location, 
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timing and other arrangements can be planned to 
suit the parties’ needs. They are not therefore tied 
to rigid court procedures and timetables. Lord 
Dervaird, one of the leading arbitrators in 
Scotland, has suggested that the arbitrator should 
get the parties together at the beginning of the 
arbitration, agree a timetable and then stick to it. In 
that way, delays and unnecessary expense can be 
avoided. Indeed, the bill places a mandatory duty 
on the arbitrator to progress the arbitration 
proactively and, if that duty is not complied with, 
the arbitrator can be removed by the court. The bill 
also creates conditions where the parties can 
choose their arbitrator, which is not possible in the 
courts. They can therefore choose a specialist in 
the subject area of their dispute and reduce the 
need to lead technical evidence, so the arbitration 
can be quick, cost effective and efficient. 

Members might be interested to know that there 
is considerable interest in the bill among 
academics and students of arbitration. That bodes 
well for both the use of arbitration in Scotland in 
future and the necessary supply of well-qualified 
arbitrators and arbitration specialists. The bill has 
been a catalyst for a new course on international 
commercial arbitration at the University of 
Edinburgh, which is the most popular 
postgraduate masters law course this year, with 
some 48 students from around the world enrolled 
on it. That reflects the international interest in 
using arbitration as a means of commercial 
dispute resolution. 

The bill was also included in a course on dispute 
resolution that was taught at the University of 
Aberdeen this year, and it will be included in the 
course on oil and gas contracting for masters 
students from around the world. A similar course 
on dispute resolution is being taught at the 
University of Dundee’s centre for energy, 
petroleum and mineral law and policy, which runs 
annual introductory and advanced international 
arbitration conferences. In addition, discussions 
are taking place to arrange an international 
conference in the new year—to be co-hosted by 
the University of Edinburgh and the Chartered 
Institute of Arbitrators—to welcome the new act 
and focus the international spotlight on Scotland. 
We welcome that. 

The University of Stirling has taught modules on 
international arbitration at both undergraduate and 
masters levels for some years, focusing on the 
different approaches that are taken to key issues 
in different jurisdictions. Scots law has tended to 
feature mainly as an example of how not to do 
things, but Professor Fraser Davidson has 
suggested that, with the advent of the bill, the 
focus has switched to Scotland as a beacon for 
the future, with particular emphasis on the 
innovative approaches that the bill has taken to a 
number of issues. Again, many students on the 

masters course at Stirling are from overseas, so 
knowledge of the bill will be carried to the four 
corners of the world. 

Let us hope that Professor Davidson’s words are 
prophetic and the use of arbitration at home 
increases markedly as a result of the reforms and 
modernisation that the bill has introduced. We 
hope that, as a result, more international 
arbitration work will be attracted to Scotland and 
we will see a renaissance of Scottish arbitration. I 
commend the bill to members. 

I move, 
That the Parliament agrees that the Arbitration (Scotland) 

Bill be passed. 

15:32 
Lewis Macdonald (Aberdeen Central) (Lab): I, 

too, acknowledge the work of the clerks to the 
Economy, Energy and Tourism Committee, 
unused as they perhaps are to dealing with 
subjects such as arbitration. I also acknowledge 
the advice and evidence that were given to us by 
the many people who appeared before the 
committee. 

I welcome the fact that we have arrived at stage 
3 and the fact that, as we heard, we may 
anticipate little dispute about the final outcome of 
the bill’s parliamentary passage in the next hour 
and a half. That was not necessarily expected 
when the bill was introduced at the beginning of 
the year. As the minister hinted, the process 
began with some uncertainty about the character 
of the measure that was proposed and where it 
might best be considered within the Parliament’s 
committee structure. The decision was submitted 
to our own in-house arbitration procedure, which is 
known as the Parliamentary Bureau, and as a 
result the bill was assigned to the Economy, 
Energy and Tourism Committee on the basis of 
the potential economic benefits to which the 
minister alluded. 

That decision led to many of us becoming 
familiar with areas of public policy that are not 
ordinarily on the agenda of a committee that 
focuses on the economy. Those of us who took 
evidence in the committee saw witnesses and 
read submissions that came, almost without 
exception, from the legal profession and the 
arbitration community. In that sense, the 
experience has been an enlightening one for those 
of us who have not served on a justice committee, 
because the issues that were contested and the 
forms of advocacy that were deployed were 
particular to those professional groups. 

However, in spite of that limited constituency, 
there is an economic rationale behind the bill and, 
like other parties, we support the proposition that 
Scotland’s arbitration law should benefit from the 
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more modern framework that the bill offers. In its 
10 years, devolution has brought benefits in 
precisely such areas by allowing specific Scottish 
provision to be updated where such legislation 
might have struggled to command time in the 
United Kingdom Parliament’s crowded timetable. 

Our approach has been to support such 
modernisation while ensuring that the focus should 
not fall exclusively on competing for international 
arbitration business at the expense of domestic 
consumers. At stage 1, we pressed the minister to 
consult directly with those involved in consumer 
arbitration schemes of one sort or another. We 
believe that such consultation should have 
removed uncertainties that might otherwise have 
surfaced only after the passing of the bill—and 
indeed it did so with regard to the reservation of 
consumer protection law to Westminster. 

The potential economic benefit of attracting 
arbitration business to Scotland is, at this stage, 
unknown, and the dubious numbers that ministers 
initially offered were very wisely withdrawn after 
stage 1. It will clearly take more than an updated 
legal framework to attract business from such 
established global hubs of commercial arbitration 
as the City of London, where a wider enabling 
infrastructure is already in place. Nevertheless, it 
is right to ensure that there are no avoidable legal 
obstacles in the way of attracting business, and 
the broad support that the measure in its final form 
has attracted makes us confident that that is now 
the case. 

From the outset, we were concerned whether 
the repeal of UNCITRAL model law would narrow 
Scotland’s appeal as the seat of arbitration. I am 
glad that ministers agreed to make it explicit in the 
bill that parties could agree to adopt UNCITRAL 
model law in place of the default rules in the new 
Scottish law. As the Law Society of Scotland has 
blown rather hot and cold over the issue, I find it 
striking that, at this final stage, it has raised no 
fundamental objection to the resolution to that 
issue that we achieved at stage 2. 

Another important issue was the bill’s potential 
retrospective effect. I am glad that the minister 
took the opportunity to address such concerns at 
stage 2, and the setting of a clear transition 
process and the confirmation that arbitrations that 
are already under way will not be affected should 
ensure that there is no unintended confusion for 
parties to arbitration proceedings in Scotland. 

At stage 1, the committee’s cross-party view 
was that, although the bill had the right purpose, it 
was not yet fit for purpose. I welcome the 
Government’s willingness to address a range of 
issues that were raised at that point in a set of 
amendments in the minister’s name at stage 2. I 
also welcome the amendments that he moved this 
afternoon to address certain remaining issues, 

including the removal of uncertainty over 
anonymity in court proceedings. I believe that the 
bill now strikes the right balance in a number of 
ways that it did not at the outset. 

The minister is also right to say that the 
consultation process has helped to address some 
of the issues that arose earlier in the process. 
However, he should not conclude that, in taking 
forward such complex and technically challenging 
legislation, it will always be enough to meet all the 
interested parties. In this case, it was helpful that 
the bill’s fundamental principles had general 
support from the outset. I am sure that the minister 
will acknowledge that, had that not been the case, 
it would have taken more than stakeholder 
engagement to resolve some of the issues that 
might have emerged. 

Now that we have reached this stage, it is 
clearly helpful that the University of Aberdeen and 
other universities are already teaching students 
about the interpretation of and the arbitration 
procedures resulting from the bill. I hope that it will 
now be possible for those who are involved in the 
arbitration business to justify at least some of the 
claims made on their behalf in recent months by 
attracting international business to Scotland while 
continuing to provide a cheaper, quicker 
alternative to the courts in resolving issues 
between parties in Scotland. That will build on the 
good name and reputation of Scots law and 
Scottish arbitration, and there will also be benefits 
if the Scottish Government engages proactively in 
attracting such business in future. Of course, it is 
not for the public purse to pay out vast sums to 
allow Scottish businesses to market their own 
business to potential overseas customers, but I 
hope that the minister will confirm that the public 
sector’s role in promoting Scotland as a place for 
arbitration will not end with the passing of the bill 
this evening. 

15:40 
Gavin Brown (Lothians) (Con): I declare that I 

used to be a practising solicitor conducting 
arbitration and that I am retained on the roll of 
solicitors, although I do not think that I stand to 
gain personally from the bill. I thank the clerks to 
the Economy, Energy and Tourism Committee, 
who were extremely helpful with the bill, and all 
those who gave evidence to the committee at 
stages 1 and 2. 

The codification of arbitration is a useful 
exercise, as it helps to present a more modern 
and dynamic offering of Scottish arbitration law. 
There is also a good economic case for the bill. It 
will increase slightly the number of domestic 
consumer and commercial arbitrations, and there 
is potential for a greater number of international 
arbitrations to come to Scotland. It is important not 
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to overstate the case, as was done to begin with, 
although the initial claim has been withdrawn. 
However, we hope that the number of international 
arbitrations will increase, without putting bold 
figures on that hope. 

Ultimately, the success of the bill depends on 
whether it can make arbitration faster and 
cheaper. Those two attributes are, of course, 
related. Rule 23 will impose a duty that the tribunal 
must 
―conduct the arbitration … without unnecessary delay‖. 

Therefore, the duty to conduct arbitration far faster 
than has happened in the past is in the bill. Also, 
removing the stated case procedure that existed in 
arbitrations, which was open to abuse, should help 
to take time off many commercial arbitrations. 

On the stage 2 and stage 3 amendments, it is 
fair to say that the minister has been inclusive and 
open in his discussions and negotiations. He has 
listened to the experts and to the committee’s 
stage 1 report, which is why all 60 stage 2 
amendments and all 30 stage 3 amendments were 
passed unopposed. 

The meetings with the consumer groups on 6 
August and with legal experts on 18 August were 
very important. The meeting with the consumer 
groups was important because it thrashed out a 
couple of issues and helped us to put to bed the 
fear that the bill would negatively affect consumer 
arbitrations. 

The meeting with the legal experts was vital to 
the progress of the bill. The bulk of the stage 2 
and stage 3 amendments came about as a 
consequence of that meeting, at which the experts 
put their heads together and looked through some 
of the technical faults in the drafting, some of 
which had just been brought in from the 1996 
English act. 

In particular, I pick out the changes to rules 45 
and 46. Rule 45, on damages, has become 
mandatory, so the arbitrator will be able to award 
damages, which is important. Rule 46, on interest, 
is also now mandatory, so the arbitrator will have 
the power to award interest in all arbitrations. The 
danger with those rules as they were before 
amendment was that weaker parties to a contract 
would have been at a big disadvantage to the 
larger parties, particularly in, for example, a 
construction contract, in which the main contractor 
has some sway over a subcontractor. Making 
those rules mandatory puts both parties on a more 
level playing field. 

The commencement rules at section 33 and the 
transitional provisions at section 33A make it 
absolutely clear that the bill does not apply to 
current arbitrations but does apply to contracts 
with arbitration clauses that have not yet gone into 

arbitration. However, it is important that the bill 
gives those parties the opportunity to opt out of the 
legislation, which is only fair. 

Rule 50, on provisional awards, has become 
default and rule 51, on part awards, has become 
mandatory. I support those moves. There was a 
suggestion that, initially, the bill was simply 
presented the wrong way round, although that was 
disputed. In any event, it is absolutely right to have 
rule 50 as default and rule 51 as mandatory. I also 
welcome the attempts at stage 2 and today to 
strengthen and tighten the rules on confidentiality. 
The Government has got that right, too. 

The bill’s success rests on whether arbitration 
becomes faster and cheaper. If it does not, 
arbitration does not have a particularly bright 
future but, if it begins to become faster and 
cheaper, it can start to prosper domestically and 
internationally. The bill attempts to achieve that 
and it is the best that we could put together, but 
more important will be the culture shift among 
arbitrators, legal practitioners and the parties to 
arbitration. If the combination of the bill and the 
culture shift makes arbitration faster, the future 
can be positive. 

The minister said in his opening remarks that it 
will probably be a long time before arbitration is on 
the legislative agenda again. I am sure that that is 
right. We will certainly support the bill at 5 o’clock, 
but I ask the minister to keep a watching brief on 
the issue. We might not return to it in a legislative 
sense any time soon, but it is important that the 
tools are not downed today or tomorrow. I hope 
that the minister personally agrees in his 
summation to keep a watching brief and to do 
everything that he can to ensure that arbitration 
becomes faster and cheaper. 

15:47 
Robert Brown (Glasgow) (LD): We are dealing 

with a relatively technical and unusual bill, but it 
relates to an important part of the legal remedies 
that are available to parties who are in contention. 
I am not a member of the Economy, Energy and 
Tourism Committee—I am here in place of Iain 
Smith, who is not available—so I was not involved 
in the committee’s debates and discussions at 
stages 1 and 2. However, like Gavin Brown, I have 
over the years been involved in one or two 
arbitration procedures, although I am sure with a 
much lower level of expertise. I guess that that 
gives me a degree of ancient insight that might or 
might not be helpful. 

As I looked round the chamber when we 
discussed the amendments earlier, I was intrigued 
to see the leader and former leader of the Labour 
Party and various other luminaries of the Labour 
Party. There were also seven ministers of the SNP 
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Government, including the Minister for Transport, 
Infrastructure and Climate Change, who, of 
course, was not able to be present during the 
debate on the Glasgow airport rail link. I wonder 
whether he came along today to find out 
something about arbitration that might be useful to 
him in the on-going debates on that project. 

The principal object of the bill is to consolidate 
and modernise the law relating to arbitration. I do 
not know whether that will be useful to the Minister 
for Transport, Infrastructure and Climate Change, 
but it is well worth while. It is clearly not entirely 
satisfactory when the substantive law has been 
built up piecemeal and goes back in part to 1695 
or before. Arbitration has several potential 
advantages—although I stress that they are 
potential—over court procedures or when used in 
supplement to them, but those advantages have 
often not been realised in practice. The bill seeks 
to tackle that in principle. As Gavin Brown rightly 
said, the process must be speedy, it must deal 
with the technical issues competently and it must 
result in an award that is final and not subject to 
appeal unless there are major deficiencies, such 
as going beyond the remit. It should also be 
economic. 

There are advantages in the ability to enforce an 
award by registration in the books of council and 
session and what takes place thereafter. However, 
I am not entirely clear whether, in the international 
context, there is enforceability under that 
procedure outside Scotland. Perhaps the minister 
can give reassurance on that. 

In my limited experience, which related to 
building contracts, arbitrations were none of those 
things that they need to be. They were 
cumbersome and time consuming. Agreeing the 
remit, never mind anything else, took enough time. 
The costs were substantial, the process was 
lengthy and, quite often, one party went bankrupt 
before it was finished. It is perhaps not surprising 
that there are not too many arbitrations. The test 
of the new bill will be the extent to which the 
objectives of speed, convenience, competence, 
finality and economy are achieved. It is clear that 
the committee’s work has greatly improved the bill 
from the condition that it was in when introduced. 
As has been said, the minister has responded 
positively to the issues that were raised. 

The Government had a vision of Scotland as an 
international arbitration centre. Lewis Macdonald 
made some observations on that. There might be 
potential for that, but it is clearly much less than 
the Government claimed. 

A modern, speedy and affordable arbitration 
system using well-understood international 
concepts that is part of a respected legal system, 
which Scotland has, and in which the international 
language of English is used could be attractive to 

people outside Scotland. Indeed, our legal system 
stands at the crossroads between the civil law 
systems of the continent and the common law 
systems of the Anglo-Saxon world. 

As the policy memorandum recognises, many 
contracts specify that English law will apply in the 
event of a dispute. That is a significant hindrance, 
although not a total bar, to such contracts being 
arbitrated on in Scotland. Some contracts go 
further and specify that any disputes are justiciable 
only in the English courts. Will the minister give 
the chamber his thoughts on how that sort of 
difficulty can be overcome and what the potential 
is for attracting overseas or even UK arbitration 
business to Scotland? 

The other policy aspect of interest is the 
possibility of a boost to individual trade and 
industry low-cost arbitration schemes. I am not 
entirely clear how those are covered by the bill 
but, unlike major building or contractual 
arbitrations, which are an alternative or 
supplement to court proceedings, such schemes 
usually operate where court proceedings are not a 
viable option. Many people are familiar with the 
Association of British Travel Agents scheme, 
which is used in package holiday disputes, or the 
National House Building Council scheme for 
disputes involving new houses. Such schemes are 
a key mechanism in building customer confidence 
in many retail, service and supply businesses, 
whether the problem is new windows, roofing 
work, central heating, substandard cars or 
defective clothing. The areas of greatest 
deficiencies are usually those where there is no 
trade body or where the trade body does not have 
a recognised and reputable arbitration or 
guarantee scheme. I will be interested to hear 
whether the bill has any potential to develop those 
matters. 

The Arbitration (Scotland) Bill is hardly at the 
high end of political and party controversy. It is 
unglamorous and technical and has probably used 
up more brain cells than most of us have left—
happily, I was not on the committee to suffer that 
fate. For all that, the bill has benefited hugely from 
the input and criticism of witnesses and 
stakeholders and from the diligence of the 
committee and the minister. It will be a proper end 
to that work when the bill passes stage 3 at 5 
o’clock. 

15:52 
Rob Gibson (Highlands and Islands) (SNP): 

What more can be said? I am sure that members 
who follow me will find things to say. 

I believe that the collaborative approach that has 
been adopted in the bill is a good model to take us 
forward. Of course, it helps that we are attempting 
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in the bill to enable arbitration to regain the place 
that it had in the past as a means of sorting out 
disputes between private and public bodies. I 
welcome the potential for consumer law to go in 
that direction, because an awful lot of groups feel 
threatened by the thought of having to take 
disputes to court. 

The committee was charged with seeing 
whether we could modernise Scots law and bring 
it into the 21st century by making changes. No 
doubt Parliament will have many opportunities in 
future years to do similar things. Although the idea 
of making Scotland a centre for international 
arbitration is an excellent pitch, we should first try 
to get more people in Scotland using the system 
and then sell it elsewhere. There was some 
discussion at stage 2 about whether we should 
market Scotland. I think that we should first let the 
new system bed in, but the omens are certainly 
good. When courses are taught in our universities 
that allow people to learn about the arbitration 
process, word will undoubtedly spread. 

It is a pity that one of the things that we have left 
behind is the old Scots word ―arbiter‖. The word 
―arbitrator‖ is used in arbitration practice around 
the world, so it is a pity to see a good Scots word 
leaving Scots law. Nevertheless, those of us who 
mourn its passing also recognise that we wish to 
be part of the internationalisation of the arbitration 
process in the modern world. 

In the words of the minister, the bill offers an 
elegant way to deal with the process of arbitration. 
The way the committee worked mostly allowed us 
to reach agreement without a vote and our 
approach showed that when stakeholders from 
outside Parliament were involved, parties in the 
committee could reach conclusions. 

I thank for their input all those who made the bill 
possible. It will be a useful addition to Scottish 
statute. 

15:55 
Ms Wendy Alexander (Paisley North) (Lab): In 

the tone of my speech, I will take my cue from Rob 
Gibson. 

Today is noteworthy not simply because we are 
about to pass a valuable piece of legislation but 
because, collectively, we may find ourselves with 
insufficient to say. A few cynics among us will 
attribute our comparative brevity to the 
bewilderment that some of us, as members of the 
Economy, Energy and Tourism Committee, felt 
when we were asked to pilot a piece of what is, 
unarguably, justice legislation through the 
Parliament, but let me offer a more positive 
reason, which is the Government’s willingness to 
take on board most of the key representations that 
were made at stages 1 and 2. The passage of the 

bill is a near-textbook example of the Parliament’s 
procedures as envisaged by our forerunners in the 
Scottish constitutional convention and the 
consultative steering group. It is right for us to 
reflect on that in the moments before the bill is 
passed. 

This is a distinctively Scottish bill that was urged 
on us by civic Scotland and for which the 
Government found space in its legislative 
programme. The bill was tested to destruction in 
committee, based on our wider evidence taking 
and the views that civic Scotland had expressed to 
us. The minister and the bill team agreed to listen, 
revised the proposals over the summer, in the light 
of representations, and lodged more than 60 
Government amendments at stage 2. Ministers 
have again been responsive today, as is evident 
from the unanimity that every stage 3 amendment 
has commanded. That is the sort of consensual 
law making for which the CSG longed. 

It is valuable today, just days short of our final 
10-year anniversary celebrations, to recognise 
how the law-making process can work in line with 
those early hopes and aspirations. Realism 
demands that I point out that there are issues on 
which strong differences will continue to typify our 
debates. That is right when 128 of the 129 
members who grace the chamber were elected to 
legislate on a party-political label. However, it is 
important to make the point that the process that 
was envisaged can work. 

The widespread consensus that exists on the bill 
is not the same as unanimity. Members have 
mentioned the concerns of the Law Society and 
others that remain outstanding. Last night, as I 
tried to arbitrate on who was right—the minister or 
the Law Society—it struck me that at this time, 
before the bill is finally passed, any arbitration or 
adjudication on matters still outstanding can be 
merely provisional. To use a seasonal metaphor, 
the proof of the pudding will be in the eating—or, 
to use an alternative foodie formulation, we must 
now just suck it and see. 

The approach of our 10th anniversary and the 
passage of such a consensual piece of legislation 
should encourage us collectively to reflect not only 
on how we pass legislation but on how, after its 
passage, we arbitrate and look back to see 
whether that legislation meets the objectives that 
were set by ministers, whichever party they 
represent. In the coming couple of weeks, every 
party that is represented in the chamber will set 
out its views on the Calman commission and the 
national conversation, both of which propose 
amendments to the stage 3 procedure to build a 
greater pause into the process. However, it is 
surely as important that we enshrine a process 
that allows us to look back and reflect on the 
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extent to which legislation meets ministers’ 
objectives, as set out in the stage 3 debate. 

It is fair to say that today we have been at the 
cutting edge in meeting the aspirations of 10 years 
ago—in finding a procedure for legislation that can 
be inclusive. Surely the next challenge for the 
years ahead is to find a mechanism for looking 
back to see whether the objectives have been met 
in practice. 

I will stop there, Presiding Officer—I risk 
departing even further from the details of the bill, 
about which it was my explicit intention to speak. It 
was not my explicit intention to fill this speaking 
slot beyond what had been offered to me, 
however, so I give way to the next speaker. 

16:00 
Stuart McMillan (West of Scotland) (SNP): I, 

too, thank the clerks to the Economy, Energy and 
Tourism Committee for their assistance throughout 
the passage of the bill. 

As of 5 pm, Scotland will have a vastly improved 
regulatory position with respect to arbitration. I 
hope that Parliament will unite on that. From what 
we have heard up to now, that is probably what 
will happen. The Arbitration (Scotland) Bill will 
certainly promote Scotland as an international 
centre for arbitration. 

As I said during the stage 1 debate, it will be 
difficult to compete with the established players in 
arbitration such as London, New York and 
Geneva. However, I hope that, with an improved 
and consolidated law, Scotland will be in a better 
position internationally. A service that is more 
competitive and that can be sustainable is in the 
interests of every single community in Scotland, 
even though the perception might be that 
Edinburgh will be the main beneficiary. I do not 
see how any party that is represented in the 
chamber can argue against it.  

As with any other industry or service in Scotland, 
we should, when it comes to arbitration, want to 
compete at the highest level, while appreciating 
that we need to establish ourselves first. I am sure 
that, in time, the Scottish reputation for arbitration 
will grow and will further enhance our wider 
international reputation. 

Our committee’s stage 1 report said that the bill 
was 
―not yet fit for purpose‖, 

so the bill has been amended with 60 
amendments at stage 2 and 30 today. I remember 
gently urging my committee colleagues at stage 1 
to temper their language—I was not aware of 
many bills that had appeared before the 
Parliament without being amended. 

I was surprised that none of the amendments 
came from Opposition parties, even if they thought 
the bill was not fit for purpose. It is unfortunate that 
politics can sometimes be that way—criticising 
without offering any tangible solutions. 

Lewis Macdonald: Does Stuart McMillan 
accept that the Opposition view, as he described 
it, that the bill was not fit for purpose, was one of 
the factors that contributed to amendments being 
lodged that we were able to support? 

Stuart McMillan: The collegiate way in which 
the Scottish Government proceeded with the bill 
certainly helped to improve it and to ensure its 
passage through Parliament. 

As I said, there were a number of amendments, 
and the Government listened to concerns that 
other parties in the Parliament raised, as well as to 
those of people outside Parliament. I congratulate 
the Government on holding the stakeholder 
sessions in August to help to progress the bill. 
Unfortunately, I was not able to attend either of 
those events because of the arrival of a new 
addition to my family, but I appreciated the 
Government’s continuing openness to discussing 
and progressing the bill in a collegiate manner, 
which was beneficial to the Parliament as a whole. 

Various issues regarding certain sections of the 
bill have been rehearsed both in committee and in 
the chamber, and clarity on a couple of those 
points has improved the bill. The imposition of a 
mandatory rule for a tribunal to conduct arbitration 
―without unnecessarily delay‖ and ―unnecessary 
expense‖ is an important step. That is in rule 23. 
To be competitive internationally, it is imperative 
that tribunals have a reputation for fairness and 
expediency, and that their procedures be as 
unobtrusive as possible. That can only be a good 
thing for anyone involved. 

Secondly, rule 24, which covers the duties of 
parties to tribunals, is similar to the rule that 
applies to the tribunal itself: they must act as 
efficiently as possible, and failure to do so could 
have financial consequences. 

I am sure that the Arbitration (Scotland) Bill will 
have a beneficial effect on the arbitration business 
in Scotland, and that it will make our industry more 
competitive internationally. I fully welcome this 
non-party-political bill, and I hope that it receives 
full support from across the chamber at 5 o’clock. 

16:04 
Marilyn Livingstone (Kirkcaldy) (Lab): I thank 

the clerks to the Economy, Energy and Tourism 
Committee and my fellow committee members for 
their help and support during our consideration of 
the bill. I also thank the people who gave evidence 
and helped us with the bill’s technical aspects. 
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The bill’s main purposes are to clarify, 
consolidate and extend Scottish arbitration law, 
and to provide the statutory framework for 
arbitration. It will ensure fairness and impartiality in 
the arbitration process, which is important. For 
businesses, it will minimise expense and ensure 
that the process is efficient. The bill will replace 
the dual arbitration regime that currently applies in 
Scotland with a single codified set of rules, which 
in principle will apply to domestic, cross-border 
and international arbitrations. Members should 
welcome such an approach. 

As Lewis Macdonald said, the Economy, Energy 
and Tourism Committee was designated lead 
committee on the bill. My colleagues and I 
supported the general principles of the bill and 
recommended that Parliament approve them at 
stage 1. However, the committee agreed by 
majority that the bill as introduced was not fit for 
purpose and that amendments would be needed if 
it was to meet its objectives. The committee 
reminded the Minister for Enterprise, Energy and 
Tourism, Jim Mather, of his commitment to meet 
relevant bodies. The minister has said that such 
meetings took place prior to stage 2. 

The committee considered and agreed an 
approach to scrutiny of the bill at stage 2 and 
wrote to external organisations to seek their views. 
The responses helped members who had not 
been involved in arbitrations. At stage 2, 60 
amendments in the name of the minister were 
lodged, all of which were agreed without division, 
which illustrates the non-partisan approach to the 
bill. We welcome the clarity that the amendments 
at stage 2 and stage 3 have brought to the bill. 
Bodies such as the Law Society have welcomed 
the bill as a progressive bill, which aims to achieve 
much-needed reform and to make arbitration a 
powerful tool for dispute resolution in Scotland. 

In Scotland, arbitration is not currently regarded 
as an attractive form of dispute resolution and in 
general is considered to be slow and expensive. 
The services of an arbitrator, unlike those of a 
judge, are paid for by the parties who are involved 
and, depending on the complexity of the case, 
legal representation might also be required. If no 
recognised set of arbitration rules exists, parties 
can be unable to agree on rules to govern the 
arbitration process, let alone reach a resolution 
speedily. 

The bill places emphasis on reducing expense, 
timescales and complexity by seeking to simplify 
the rules of arbitration. That approach is welcome 
in these difficult economic times. A streamlined 
mechanism for resolving contractual disputes will 
be welcome in, for example, the construction 
sector. I am convener of the cross-party group on 
construction and have been made all too aware of 
problems that arise from payment practices, 

particularly for smaller businesses, which 
frequently have to assume costs when clients do 
not pay. When there is a dispute about payment, 
many small businesses cannot afford the expense 
of the solicitors and advocates who would be 
required in taking another party to court. The 
extension to all parties of the arbitration process 
from sectors that already have in place good 
systems, such as the tourism industry, should be 
welcomed, and the principles of fairness, 
impartiality and need to minimise expense should 
help small businesses in our constituencies. I 
hope that the bill will encourage industries, trades 
and professions to set up low-cost arbitration 
schemes. 

The strategy of developing a self-financing 
dispute resolution centre in Scotland is welcome. I 
hope that the bill will encourage the use of 
arbitration domestically as a means of commercial 
dispute resolution, thereby helping to attract 
international arbitration business to Scotland. That 
would have spin-off benefits for our hotels and 
restaurants and for our transport services. 

I welcome the bill and hope that it will receive 
members’ full support at decision time. 

16:09 
Christopher Harvie (Mid Scotland and Fife) 

(SNP): I congratulate the team that was 
responsible for producing the bill and I also 
congratulate the committee of which Rob Gibson 
and I are members for seeing the bill through. 

Arbitration will never make the hairs on the back 
of the neck stand on end; we do not go around the 
squares of great European towns and see statues 
to the unknown arbitrator—although he probably is 
unknown. We find statues to generals and 
martyrs—which reminds me of George Bernard 
Shaw’s lovely phrase to the effect that martyrdom 
is the only way to achieve immortality without 
talent—but we do not find statues to people who 
exist to prevent wars. 

As far as I know, no arbiter was in business at 
the time of the Schleswig-Holstein question. That 
dispute between Germany and Denmark was so 
complex that Lord Palmerston, the then British 
Foreign Secretary, said that only three people 
understood it: one was dead, one was mad, and 
the third—Lord Palmerston—had forgotten all 
about it. 

That sort of thing can be important. Not a lot of 
members will know about the Venezuelan crisis of 
1896, in which Britain nearly went to war with 
America. America’s President at that time was the 
sensible figure of Grover Cleveland, but we nearly 
managed to send our battleships steaming in the 
direction of New York, because someone let a 
process get out of sync. The situation had to be 

503



21283  18 NOVEMBER 2009  21284 

 

retrieved by the Oxford academic whose 
biography I wrote—James, Lord Bryce, who was a 
product of the University of Glasgow. From that 
crisis was created the Anglo-American arbitration 
treaty, which has coped with the relationships 
between our two countries from then up to the 
present. 

A much more serious incident that nearly 
brought Britain and America to blows was almost 
totally of Scottish creation and Scottish resolution. 
It was the business of the Confederate steamship 
Alabama, which was built in Birkenhead by a 
Scottish shipyard owner whose name—we are not 
likely to miss the nationality—was Macgregor 
Laird. He forgot—whoops!—to inform the British 
Government that the ship was due to sail. Another 
Scotsman, W E Gladstone, winked at it because 
he sympathised with the American Confederacy at 
that time. The Alabama sailed and proceeded to 
sink or capture most of the federal marine. At the 
end of the civil war, the Americans approached 
Gladstone, who was by that time the Prime 
Minister and who had shifted from his enthusiasm 
for the Confederacy to being a proponent of 
democracy, and said, ―What about it, then?‖ The 
result was the first important international 
arbitration case. Under the settlement that was 
made in Geneva in 1871, Britain stumped up 
$15 million for the damage that was inflicted on 
the American merchant marine. Even given that 
the exchange rate at that time was roughly $4 to 
£1, that made a considerable dent in the British 
Exchequer. That established the process of 
international arbitration, which is one factor that 
has governed the famous special relationship 
between Britain and America. It was jaw-jaw—or 
better, money-money—rather than war-war from 
then on. 

It is intriguing that the British representative at 
the arbitration was Sir Alexander Cockburn, who 
was from a well-known Edinburgh legal family. He 
sat later on the bench as Lord Cockburn. Some 
years later, he came up in conversation when his 
great-grandson, Evelyn Waugh, was asked by a 
friend, ―Evelyn, is there anything that you really 
regret?‖ Waugh said ―Yes—that I was not born the 
descendant of a peer.‖ The friend replied, ―But 
you’re the descendant of Lord Cockburn.‖ Evelyn 
Waugh said, ―Yes, but he was a useful peer. I 
want to be descended from a useless peer.‖ Lord 
Cockburn was a very useful man in setting up the 
system of the settlement of disputes. 

Arbitration is a way of preventing heroism. We 
have heroism and wars, and we have boring 
meetings in Geneva. However, the result of the 
latter is considerably greater progress in 
civilisation. Civilisation was invented in Scotland in 
the 18th century by Adam Ferguson of the 
University of Edinburgh; it meant to him simply a 
state that decides its disputes in a court and not by 

force of arms. We in Scotland ought to be 
particularly proud of that. 

The Scottish Government has done well in 
taking and running with the idea of making 
Edinburgh a centre for peaceable and expeditious 
settlement of disputes. We have considerable 
expertise behind us, which I have gone on about 
at some length, but we have also the expertise 
that we garnered during the 1970s and 1980s, as 
the minister suggested, by being the power that 
had most to do with the North Sea and the 
tremendous new technologies that had to be 
integrated into legal frameworks. We did not just 
create the science of positioning, which enabled 
for the first time from the creation of the world—
depending whether one views that as a single act 
or something stretching back several thousand 
millennia—a floating object to remain absolutely 
stationary in the water. That was done down at 
Ferranti and at Racal in Leith. We also perfected 
the simple and effective solution of disputes 
between oil countries and between the people who 
extract oil from the North Sea. 

We therefore have a background that gives us 
tremendous effect when it comes to suggesting 
good paradigms for the way in which 
Governments and private concerns can conduct 
themselves and come to safe, expeditious, 
unheroic and boring agreements—as long as they 
do it in Edinburgh. We will have many more of 
those, given the spread of international linkages, 
such as multi-user railway lines and the use of 
different sorts of pipelines, which may go in one 
direction for oil and in another for the return of 
carbon. Such business will come to us if we work 
out expeditious means of settling disputes. 

In an age when the virtual world is advancing on 
us day by day, why not use computer programmes 
to do so much of the boring and tedious work for 
us, so that in number-heavy cases they can 
present us with the options and allow people to 
come to rapid settlements? If I may conclude with 
an appalling pun, you know IT makes sense. 

The Deputy Presiding Officer (Trish 
Godman): We now move to the wind-up 
speeches. I call Robert Brown. 

Robert Brown: I am sorry—I was not expecting 
to wind up. I have said all that I want to say on the 
matter already. 

The Deputy Presiding Officer: I now call Derek 
Brownlee, who has maybe said all that he has to 
say as well. No? 

16:18 
Derek Brownlee (South of Scotland) (Con): I 

do not know in my speech whether to follow the 
example of Christopher Harvie and talk about 
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martyrdom or to follow the example of Wendy 
Alexander and talk about brevity. On balance, I 
think that my contribution in summing up for the 
Conservatives will follow Wendy Alexander’s lead, 
which is in itself a remarkable achievement, 
certainly from my perspective. 

I turn briefly to the substance of the bill. There 
has been remarkable consensus across the 
chamber on the subject. That is perhaps not 
surprising, because it is in no one’s interest that 
any form of dispute resolution, whether arbitration 
or any other mechanism, should be expensive, 
time consuming or unwieldy. Whether we are 
talking about commercial disputes or any other 
form of dispute, disputes are by their nature a bind 
and an economic cost on the underlying issue. 

I understand why the bill was given to the 
Economy, Energy and Tourism Committee—
although, had I been a member of that committee, 
I would probably have thought that it would be 
better addressed elsewhere—because of the 
potential economic benefits of arbitration and, 
indeed, the economic costs of the logjams that can 
currently arise during disputes. 

The key question is whether the potential 
benefits that have been put forward as the reason 
for introducing the bill will be realised in practice. 
However, even if those benefits are not realised, 
we will not—from all the contributions that I have 
heard so far—end up in a less attractive place 
than we are at present, so the risks seem to be 
entirely on the upside. 

Lewis Macdonald hit the nail on the head in 
pointing out that other factors attract people in 
their choice of where to conduct arbitration. We 
need to be cognisant of those other significant 
factors that lead people to go elsewhere. If 
arbitration in Scotland is to be a success, it is 
crucial that we get a critical mass not just of 
business but of expertise. That point has been 
reflected on in a number of speeches during 
today’s debate. 

It is only fair to pay tribute to the way in which 
the Government has approached the bill. It cannot 
have been particularly pleasant to be on the 
receiving end of a committee report that stated 
that the Government was not going about the 
matter in the right way, but the Government’s 
approach thereafter was laudable in showing that 
it was listening to the committee’s 
recommendations. The general consensus across 
the Parliament seems to be that the bill now is 
better than the bill that was introduced, so we are 
in a much better place than when we started out. 

As both Wendy Alexander and Lewis Macdonald 
mentioned, the bill is precisely the sort of technical 
law reform that the Scottish Parliament should be 
able to enact. If—let us be quite honest about it—

this Parliament deals with such subjects only 
―once in a generation‖, as the minister has said, 
how frequently would Scots law on the issue have 
been reviewed at Westminster? Therefore, it is 
significant that we have been able to spend time 
on the bill. 

I was not sure whether Wendy Alexander was 
being ironic when she praised the Government for 
finding space in its legislative programme to 
introduce the bill. Although that must have been a 
real challenge to ministers—umpteen mind maps 
must have been discarded before the way through 
was found—I believe that there is a place in this 
Parliament for substantive technical law reform, 
which might not make the front page of every 
newspaper but has a value in the wider world. We 
look forward with interest to the discussions with 
the UK Government about the reserved aspects. 

A couple of noteworthy speeches were those of 
Robert Brown, who mentioned GARL perhaps 
more in hope than in expectation—and who 
probably understated his previous expertise in 
arbitration matters—and of Christopher Harvie, 
whose speech I found refreshing. His was perhaps 
the first speech in the Parliament in which 
Venezuela was not mentioned simply as an 
invitation to laud Hugo Chávez on some crackpot 
socialist ideal that he has launched upon the poor 
people of his country. To hear from Professor 
Harvie about the Venezuelan crisis was not 
perhaps what I expected when I sat down for this 
afternoon’s debate, but it was enlightening 
nonetheless. 

In conclusion, the Conservatives hope that after 
the bill is passed this afternoon—as it undoubtedly 
will be—its potential benefits will be realised. We 
should be able to look forward not just to an 
improved legal basis for arbitration but to some of 
the economic benefits that might arise not just 
from attracting arbitration to Scotland but from 
speeding up our arbitration process. If we could 
find a way of speeding up the legal process more 
generally, we would reduce costs and—my 
goodness—the Scottish economy would be in a 
very much better place and stronger as a result. 

16:23 
David Whitton (Strathkelvin and Bearsden) 

(Lab): I am delighted to speak in the debate on 
behalf of the Labour Party. As has been 
mentioned, Labour members will support the bill. 
One might say, indeed, that that is a case of 
arbitration in action. 

I am pleased to note that the minister listened to 
the concerns of the Economy, Energy and 
Tourism Committee, which raised a number of 
points about the bill at stage 1. We all know that 
Mr Mather is a reasonable man who practises 
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what he preaches, so I was unsure what he had 
done to deserve the punishment of steering the bill 
through Parliament. However, we have heard 
some of the history of that, which I believe has 
something to do with the Justice Committee’s Tory 
convener, Mr Aitken, feeling that he was a bit 
overworked. Be that as it may, the bill ended up at 
the door of the Economy, Energy and Tourism 
Committee, which has done a fine job. 

The one thing that disappointed me about Mr 
Mather’s speech was the lack of any evidence 
from books that he had read about arbitration. 
Normally, his speeches are peppered with authors’ 
comments and references to learned tomes that I 
have to look up on the internet to find out whether 
I should read them. However, I am happy to assist 
him with his reading matter. I can tell him that 
there are more than 130,000 books about 
arbitration, as I found out through a Google search 
earlier today, including ―Early English Arbitration‖ 
by Derek Roebuck, which is a snip at £33.91 on 
Amazon. Mr Mather might prefer the expert 
guidance on the art of good pleading that Charles 
MacDonald QC and Chirag Karia provide in their 
book, which represents ideal reading for a minister 
who will have a lot of pleading to do in the 
Parliament until April 2011. 

To be fair to Mr Mather, he took away the points 
that the committee raised at stage 1, with the 
result that we voted through the amendments that 
he so graciously acceded to. Given that we will be 
voting together at 5 o’clock, his pleadings have 
been successful so far, so perhaps he has no 
lessons to learn from Charles MacDonald QC—
who knows? 

As someone who was not involved in the earlier 
deliberations on the bill, I have found the debate 
interesting. I admit that I was a little concerned 
when I looked across at the Conservative benches 
and saw that we would be up against the dynamic 
duo of Mr Gavin Brown and Mr Derek Brownlee. 
Mr Brown apparently took an inordinate interest in 
the bill during the earlier stages of its 
consideration, and I was told that that was 
something to do with his background. In his 
speech, he admitted to having spent a lot of time 
in Scotland’s courts—as a solicitor specialising in 
contract disputes, I hasten to add. The fact that he 
has been shortlisted in the ―one to watch‖ category 
at tomorrow night’s politician of the year awards is 
surely a concern for his colleagues, especially Mr 
Brownlee, who, if I recall correctly, was in that 
category last year. We have been watching him 
ever since. 

I am sure that Gavin Brown will not mind me 
sharing with members The Herald’s description of 
him as a potential leader of his party. Whether he 
is a potential leader of his party here in Holyrood 
or at Westminster is not clear, but if he can 

arbitrate between the warring wings of Murdo 
Fraser on the right and Annabel Goldie on the left, 
it is clear that he has a future somewhere. He 
might even be able to help his party to decide just 
what its policy on Europe is, but that is perhaps for 
another place. [Interruption.] Mr Brown is 
yawning—he is bored already. Good heavens! 

We know that Mr Brown likes a laugh, as he has 
just demonstrated, as one of his fantasy dinner 
guests would, I read, be the comedian Ricky 
Gervais. The Conservatives might want to bear 
that in mind when they look for a cabaret turn at 
their office Christmas party. His other chosen 
fantasy dinner guest was Winston Churchill, who 
the good people of Dundee had the wisdom to 
reject as their MP. Instead, they elected the 
temperance candidate called Scrymgeour. 
However, I digress. 

We heard from the Opposition solicitors Brown 
and Brown, which sounds like a law firm. Gavin 
Brown told us that the bill represented 
―a more modern and dynamic offering‖, 

and that in future arbitration would be faster and 
cheaper, which we would all welcome. For the 
liberals, the senior partner—at least in age—
Robert Brown told us of the Government’s vision. I 
know that the Scottish National Party and its 
ministers have many visions, but on this occasion 
the vision is of Scotland as a modern arbitration 
centre. We all agree with that objective. 

I was taken with what Mr Mather said about the 
number of universities that now teach arbitration 
legislation. As ever, he used a telling phrase when 
he spoke to his amendments. He said that he was 
amazed at the elegance of the bill. We have 
probably all been amazed by that, but it was a nice 
phrase nevertheless. 

My colleague Lewis Macdonald commented on 
the dubious figures surrounding the bill at stage 1. 
I cannot for a second believe that Mr Mather would 
be guilty of such practice, but luckily he has 
managed to temper his enthusiasm for what the 
bill might mean for Scotland and we have a much 
better forecast in place. 

Rob Gibson wanted arbitration to be restored to 
its rightful place by a 21st century law. We all say, 
―Hear, hear,‖ to that. Wendy Alexander reminded 
us that the way in which the bill had been 
constructed and considered represented almost a 
textbook example of how it was anticipated that 
the Parliament would work. She also made the 
helpful suggestion that we should perhaps put in 
place a method of checking whether any 
legislation that the Parliament passes does what it 
says on the tin. 

Stuart McMillan came close to making a speech 
that was not fit for purpose, but he managed to 
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rescue himself just in time, and his speech fell in 
with the other consensual speeches. I am sorry 
that he is not here. Where has he gone? I do not 
know whether he has fallen out somewhere. 
Perhaps he has gone for a cup of tea or a lie down 
after listening to Christopher Harvie. 

I miss Christopher Harvie’s contributions in the 
Economy, Energy and Tourism Committee. He 
gave us a long historical discourse. The last time 
that I heard Schleswig-Holstein mentioned was in 
a school history class, which was not yesterday. 
As ever, Professor Harvie amazed me with his 
knowledge and his ability to speak off the cuff. 
One thing that he can guarantee is his immortality 
in the Parliament, perhaps without the martyrdom 
to go with it. 

In conclusion, the debate has been consensual. 
We now have a bill that is worthy of the Scottish 
Parliament and to which everyone has consented. 
It will be passed at 5 o’clock. All members should 
welcome that. 

16:31 
Jim Mather: I congratulate the bill team on 

showing assiduous professionalism. Its attention 
to detail and the support that it has given me have 
been terrific. It has been galvanised into producing 
a bill that is very much fit for purpose. I must also 
weave into my remarks congratulations to the 
committee, which really stepped up to the mark. 
Gavin Brown made contact with his previous life 
and brought his expertise to bear, which was 
nothing other than helpful and constructive and 
sometimes demanding, although positively so. 

The bill is long overdue. Legislation on 
arbitration has been under consideration for at 
least 20 years. Some of the existing legislation has 
essentially been in force since it was passed by 
the old Scottish Parliament in 1695. 

At one time, arbitration was the dispute 
resolution method of choice in Scottish commerce, 
but its popularity has diminished in recent years 
due to the unsatisfactory state of the law, which is 
obscure and out of date and has significant gaps. 
Robert Brown gave us an interesting view on that. 
He said that the process was previously slow and 
expensive; I almost read from what he said that it 
was conducive to bankruptcy. The law stood in 
need of reform, and without the bill the use of 
arbitration would have continued to decline in 
Scotland at a time when its use is increasing in 
other parts of the world. We have an opportunity to 
share in that development. 

The bill patently provides a framework that is 
based on the UNCITRAL model law, but the gaps 
in the model law have been filled in so that 
Scotland will have a comprehensive arbitration 
regime that can be applied to both domestic and 

international arbitration and which captures the 
best of generally accepted international practice. 

Obviously, the Arbitration (Scotland) Bill is a 
technical bill. I was therefore grateful for David 
Whitton’s speech, which put it in a broader 
context. It has benefited from close consultation 
with stakeholders—indeed, the engagement on 
the technical, legal side of the bill has been almost 
unparalleled. I take Lewis Macdonald’s point: 
engagement has not been the only answer, but it 
has been an important part of the process. I am 
grateful for the points that Gavin Brown made 
about that. Lessons have been learned that we 
can apply to other bills. In a future iteration, I 
would want the stakeholders to get involved at the 
earliest possible stage and to get them genuinely 
involved in the process. 

It is clear that economic methods of dispute 
resolution are needed. Gavin Brown talked about 
cheaper and faster key measures. The culture 
shift will be driven by purpose, and the purpose 
must be to offer the parties cheaper and faster 
effective arbitration. In the current economic 
climate, businesses are increasingly choosing to 
resolve their disputes out of court in order to save 
time and money. I am grateful to Marilyn 
Livingstone for making a point about the 
opportunities that the bill offers to small 
businesses in particular. It is not fanciful to hope 
that we can create a more open and collaborative 
approach in the business community on the back 
of the bill. We have certainly spent a lot of time 
trying to bring businesses together and to get 
them to talk to one another. Moving down the 
route of the bill could be useful in boosting the 
competitiveness of Scottish business. 

The flexibility of arbitration makes it one method 
of non-court dispute resolution that is available to 
individuals and businesses to facilitate the speedy 
and effective resolution of disputes at a viable 
cost. Alternative dispute resolution is something 
that we can augment and build on in Scotland. 

I will mention some of the people whom we have 
met as a result of the bill—the people who can 
help to drive it internationally. I say to Mr Whitton 
that some of them have actually written books, 
which I may mention before I finish. Those books 
have added to the weight of their arguments. 

It is worth recognising where we are just now 
compared with the UK Arbitration Act 1996. 
Although the approach to arbitration in the bill is 
generally consistent with the 1996 act, which 
applies in the rest of the UK, the opportunity has 
been taken to augment and update to reflect 
modern arbitral practice. The Chartered Institute of 
Arbiters believes that the bill is superior to the 
legislation in the rest of the UK, and it is hoped 
that the recognised framework, the quality of the 
bill and the fact that arbitration will be much 
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cheaper in Scotland than in London will attract 
business here. We take on board Robert Brown’s 
point about some cases being justiciable only in 
English courts. We must get people to recognise 
the benefit of coming to an attractive, neutral 
venue—indeed, many feel compelled to come 
here even without such encouragement. 

Robert Brown: The difficulty is that the terms 
are in standard contracts, which are produced long 
before the contractual dispute arises. Someone 
therefore has to go right back to base 1 to get the 
deletion of a term or insertion of a reference to 
arbitration in Scotland if we are to make any 
progress. It is a challenging issue. 

Jim Mather: It is a challenging issue, but it is 
linked to Gavin Brown’s point about the need to 
keep a watching brief to ensure that progress 
happens. As Lewis Macdonald said, we must 
ensure that the public sector does everything that 
it can to establish the link between the 
professional bodies that are involved, academia in 
Scotland and Scottish Development International 
in getting the point across. 

David Whitton: I am interested in what the 
minister has just said to Robert Brown about his 
earlier comment on England being the first point of 
reference for arbitration. Now that we are about to 
pass this 21st century legislation, what does the 
Government intend to do to market Scotland as a 
centre of excellence for arbitration practice? 

Jim Mather: I will come to that specifically in a 
minute. It is important to recognise the appetite 
that was shown at the stakeholder sessions for 
those groups to meet again and to keep at it as 
the work develops. 

Apart from the cost advantage, there are other 
advantages to arbitration in Scotland. The bill is 
world leading and it is important that we are an 
English-speaking location. We have a safe, 
evocative environment and can offer a high level 
of amenity. There is an opportunity for our tourism 
industry to see arbitration as an extra string to its 
bow every bit as much as it is an extra string to the 
profession’s bow. Furthermore, the Scottish 
arbitration rules are deliberately set out in the main 
body of the bill. That approach means that the 
rules will be read not only as a relatively self-
standing code—as Gavin Brown mentioned—and 
a guide to practitioners but as one that is easy for 
non-lawyers to understand, which helps us to get 
the message across about the great potential for 
arbitration in Scotland. 

The bill alone will not increase the amount of 
arbitration that is carried out in Scotland; the case 
for arbitration must be worked at. We must see 
those who are involved making the case and 
pointing out how cost effective arbitration will be in 
Scotland. As I said earlier, we will publicise the 

benefits of the bill and make as much progress as 
possible in that regard. 

Wendy Alexander talked about unanimity and 
the consensus that exists around the bill. She 
also, pretty sensibly, made the point that we need 
a clash of ideas to move things forward—that is 
the nature of arbitration. 

One of the delights of taking the bill through the 
Parliament has been the fact that I have been able 
to have lengthy conversations with the likes of Sir 
Anthony Evans, who has done much for arbitration 
in Dubai, and John Campbell, who is pretty stellar 
here in the Scottish scene. I have also spoken to 
Americans such as Kenneth Cloke and William 
Ury as well as our own mediators here in 
Scotland, John Sturrock and David Semple, and 
lots of Law Society members. The feeling is that 
there is a real potential for Scotland to be a centre 
for alternative dispute resolution—that is very 
much on the cards. 

I will share with members a wonderful quotation 
from Kenneth Cloke, which, in essence, reinforces 
what we do for a living: 

―It is my belief … that ardent dissent, courageous 
confrontation and a willingness to personally engage in 
conflict are essential to bringing about fundamental social, 
economic and political changes.‖ 

We will stick to our tools while we move forward. 

Another interesting thinker in this area is a guy 
called Chris Argyris, who urges us not to take 
positions but to look at the facts, understand the 
problem, look at the alternatives that could be 
used to overcome the problem and consider using 
hybrids of those alternatives. The nice thing that 
he encourages us to do—which I think Wendy 
Alexander was also encouraging—is not only to 
stick at it, as Gavin Brown was suggesting, but to 
look for long-term improvements as we move 
forward, which will ensure that an idea does not 
become frozen in time.  

Rob Gibson shared with us some interesting 
thoughts about international arbitration. Although I 
have calmed down about the economic benefit of 
the legislation, I must tell members that, had they 
been at the session on 30 April with the various 
stakeholders, they would also have been swept up 
in the enthusiasm around the potential that we 
face. I leave that thought with members. 

My enthusiasm was fired up again today when I 
heard Chris Harvie talking about Adam Ferguson, 
because the ownership of a brand called the 
progress of civilisation is pretty interesting. Chris 
Harvie spoke about the need to cherish that 
legacy in making Scotland a centre for the 
peaceable—I think that that was the phrase. I 
rather like that idea and I think that it has 
enormous scope. 
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We have travelled a good way on what has been 
an interesting journey. As recently as 2002, Robert 
Hunter, the author of a leading textbook, wrote 
about the 1996 report on the modernisation of 
Scottish arbitration law: 

―It was, of course, politically naïve on my part to expect 
that a technical and relatively uncontroversial report, on a 
subject which is understandably of little interest to the 
general public, would be speedily implemented, even by a 
new Scottish Parliament… Eventually, I realised that there 
was no immediate prospect of a … Bill to reform the 
domestic arbitration law of Scotland.‖ 

I am really glad that, together with others, we 
have been able to develop the measures in this 
bill. As Lewis Macdonald said in the stage 1 
debate, this Parliament was specifically 
established to address issues such as the one that 
Robert Hunter raised.  

I look forward to the implementation of the bill, to 
maintaining a watching brief on the situation and 
to knocking down some of the barriers that lie in 
our way. I confidently commend the Arbitration 
(Scotland) Bill to Parliament. 

The Deputy Presiding Officer: As we have 
finished our deliberations on the bill, I suspend 
Parliament until 4.59. 

16:43 
Meeting suspended.  
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margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 
 
 
 
 

Arbitration (Scotland) Bill 
[AS PASSED] 

 
 
 
 
 
An Act of the Scottish Parliament to make provision about arbitration. 
 
 

Introductory 

1 Founding principles 
The founding principles of this Act are— 

(a) that the object of arbitration is to resolve disputes fairly, impartially and without 5 
unnecessary delay or expense, 

(b) that parties should be free to agree how to resolve disputes subject only to such 
safeguards as are necessary in the public interest, 

(c) that the court should not intervene in an arbitration except as provided by this Act. 

Anyone construing this Act must have regard to the founding principles when doing so. 10 

 
2 Key terms 

(1) In this Act, unless the contrary intention appears— 

“arbitration” includes— 

(a) domestic arbitration, 

(b) arbitration between parties residing, or carrying on business, anywhere in 15 
the United Kingdom, and 

(c) international arbitration, 

“arbitrator” means a sole arbitrator or a member of a tribunal, 

“dispute” includes— 

(a) any refusal to accept a claim, and 20 

(b) any other difference (whether contractual or not), 

“party” means a party to an arbitration, 

“rules” means the Scottish Arbitration Rules (see section 6), and 

“tribunal” means a sole arbitrator or panel of arbitrators. 
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(2) References in this Act to “an arbitration”, “the arbitration” or “arbitrations” are 
references to a particular arbitration process or, as the case may be, to particular 
arbitration processes. 

(3) References in this Act to a tribunal conducting an arbitration are references to the 
tribunal doing anything in relation to the arbitration, including— 5 

(a) making a decision about procedure or evidence, and 

(b) making an award. 

 
3 Seat of arbitration 

(1) An arbitration is “seated in Scotland” if— 

(a) Scotland is designated as the juridical seat of the arbitration— 10 

(i) by the parties, 

(ii) by any third party to whom the parties give power to so designate, or 

(iii) where the parties fail to designate or so authorise a third party, by the 
tribunal, or 

(b) in the absence of any such designation, the court determines that Scotland is to be 15 
the juridical seat of the arbitration. 

(2) The fact that an arbitration is seated in Scotland does not affect the substantive law to be 
used to decide the dispute. 

 
Arbitration agreements 

4 Arbitration agreement 20 

An “arbitration agreement” is an agreement to submit a present or future dispute to 
arbitration (including any agreement which provides for arbitration in accordance with 
arbitration provisions contained in a separate document). 

 
5 Separability 

(1) An arbitration agreement which forms (or was intended to form) part only of an 25 
agreement is to be treated as a distinct agreement. 

(2) An arbitration agreement is not void, voidable or otherwise unenforceable only because 
the agreement of which it forms part is void, voidable or otherwise unenforceable. 

(3) A dispute about the validity of an agreement which includes an arbitration agreement 
may be arbitrated in accordance with that arbitration agreement. 30 

 
5A Law governing arbitration agreement 

 Where— 

(a) the parties to an arbitration agreement agree that an arbitration under that 
agreement is to be seated in Scotland, but 

(b) the arbitration agreement does not specify the law which is to govern it, 35 

 then, unless the parties otherwise agree, the arbitration agreement is to be governed by 
Scots law. 
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Scottish Arbitration Rules 

6 Scottish Arbitration Rules 
The Scottish Arbitration Rules set out in schedule 1 are to govern every arbitration 
seated in Scotland (unless, in the case of a default rule, the parties otherwise agree). 

 
7 Mandatory rules 5 

The following rules, called “mandatory rules”, cannot be modified or disapplied (by an 
arbitration agreement, by any other agreement between the parties or by any other 
means) in relation to any arbitration seated in Scotland— 

rule 3 (arbitrator to be an individual) 

 rule 4 (eligibility to act as an arbitrator) 10 

rule 7 (failure of appointment procedure) 

rule 8 (duty to disclose any conflict of interests) 

rules 12 to 16 (removal or resignation of arbitrator or dismissal of tribunal) 

rules 19 to 21 and 22A (jurisdiction of tribunal) 

rules 23 and 24 (general duties of tribunal and parties) 15 

rule 40A (point of law referral: procedure etc.) 

rule 41A (time limit variation: procedure etc.) 

rule 42 (securing attendance of witnesses and disclosure of evidence) 

 rule 44A (power to award payment and damages) 

 rule 46 (interest) 20 

 rule 51 (part awards) 

rule 53 (power to withhold award if fees or expenses not paid) 

rule 58 (arbitrators’ fees and expenses) 

rule 61 (ban on pre-dispute agreements about liability for arbitration expenses) 

rules 65, 66, 67A, 68 and 69 (challenging awards) 25 

rules 70 to 72 (immunity) 

rule 73 (loss of right to object) 

rule 74 (independence of arbitrator) 

rule 76 (death of arbitrator) 

rule 78 (rules applicable to umpires) 30 

 
8 Default rules 

(1) The non-mandatory rules are called the “default rules”. 

(2) A default rule applies in relation to an arbitration seated in Scotland only in so far as the 
parties have not agreed to modify or disapply that rule (or any part of it) in relation to 
that arbitration. 35 
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(3) Parties may so agree— 

(a) in the arbitration agreement, or 

(b) by any other means at any time before or after the arbitration begins. 

(4) Parties are to be treated as having agreed to modify or disapply a default rule— 

(a) if or to the extent that the rule is inconsistent with or disapplied by— 5 

(i) the arbitration agreement, 

(ii) any arbitration rules or other document (for example, the UNCITRAL 
Model Law, the UNCITRAL Arbitration Rules or other institutional rules) 
which the parties agree are to govern the arbitration, or 

(iii) anything done with the agreement of the parties, or 10 

(b) if they choose a law other than Scots law as the applicable law in respect of the 
rule’s subject matter. 

This subsection does not affect the generality of subsections (2) and (3). 

 
Suspension of legal proceedings 

9 Suspension of legal proceedings 15 

(A1) The court must, on an application by a party to legal proceedings concerning any matter 
under dispute, sist those proceedings in so far as they concern that matter if— 

(a) an arbitration agreement provides that a dispute on the matter is to be resolved by 
arbitration (immediately or after the exhaustion of other dispute resolution 
procedures), 20 

(b) the applicant is a party to the arbitration agreement (or is claiming through or 
under such a party), 

(c) notice of the application has been given to the other parties to the legal 
proceedings, 

(d) the applicant has not— 25 

(i) taken any step in the legal proceedings to answer any substantive claim 
against the applicant, or 

(ii) otherwise acted since bringing the legal proceedings in a manner indicating 
a desire to have the dispute resolved by the legal proceedings rather than by 
arbitration, and 30 

(e) nothing has caused the court to be satisfied that the arbitration agreement 
concerned is void, inoperative or incapable of being performed. 

(4) Any provision in an arbitration agreement which prevents the bringing of the legal 
proceedings is void in relation to any proceedings which the court refuses to sist. 

This subsection does not apply to statutory arbitrations. 35 

(5) This section applies regardless of whether the arbitration concerned is to be seated in 
Scotland. 
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Enforcing and challenging arbitral awards etc. 

9A Arbitral award to be final and binding on parties 
(1) A tribunal’s award is final and binding on the parties and any person claiming through 

or under them (but does not of itself bind any third party). 

(2) In particular, an award ordering the rectification or reduction of a deed or other 5 
document is of no effect in so far as it would adversely affect the interests of any third 
party acting in good faith. 

(3) This section does not affect the right of any person to challenge the award— 

(a) under Part 8 of the Scottish Arbitration Rules, or 

(b) by any available arbitral process of appeal or review. 10 

(4) This section does not apply in relation to a provisional award (see rule 50), such an 
award not being final and being binding only— 

(a) to the extent specified in the award, or 

(b) until it is superseded by a subsequent award. 

 
10 Enforcement of arbitral awards 15 

(1) The court may, on an application by any party, order that a tribunal’s award may be 
enforced as if it were an extract registered decree bearing a warrant for execution 
granted by the court. 

(1A) No such order may be made if the court is satisfied that the award is the subject of— 

(a) an appeal under Part 8 of the Scottish Arbitration Rules, 20 

(b) an arbitral process of appeal or review, or 

(c) a process of correction under rule 56 of the Scottish Arbitration Rules, 

which has not been finally determined. 

(2) No such order may be made if the court is satisfied that the tribunal which made the 
award did not have jurisdiction to do so (and the court may restrict the extent of its order 25 
if satisfied that the tribunal did not have jurisdiction to make a part of the award). 

(3) But a party may not object on the ground that the tribunal did not have jurisdiction if the 
party has lost the right to raise that objection by virtue of the Scottish Arbitration Rules 
(see rule 73). 

(4) Unless the parties otherwise agree, a tribunal’s award may be registered for execution in 30 
the Books of Council and Session or in the sheriff court books (provided that the 
arbitration agreement is itself so registered). 

(5) This section applies regardless of whether the arbitration concerned was seated in 
Scotland. 

(6) Nothing in this section or in section 11 affects any other right to rely on or enforce an 35 
award in pursuance of— 

(a) sections 17 to 19, or 

(b) any other enactment or rule of law. 

(7) In this section, “court” means the sheriff or the Court of Session. 
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11 Court intervention in arbitrations 
(1) Legal proceedings are competent in respect of— 

(a) a tribunal’s award, or 

(b) any other act or omission by a tribunal when conducting an arbitration, 

only as provided for in the Scottish Arbitration Rules (in so far as they apply to that 5 
arbitration) or in any other provision of this Act. 

(2) In particular, a tribunal’s award is not subject to review or appeal in any legal 
proceedings except as provided for in Part 8 of the Scottish Arbitration Rules. 

(3) It is not competent for a party to raise the question of a tribunal’s jurisdiction with the 
court except— 10 

(a) where objecting to an order being made under section 10, or 

(b) as provided for in the Scottish Arbitration Rules (see rules 21, 22 and 65). 

(4) Where the parties agree that the UNCITRAL Model Law is to apply to an arbitration, 
articles 6 and 11(2) to (5) of that Law are to have the force of law in Scotland in relation 
to that arbitration (as if article 6 specified the Court of Session and any sheriff court 15 
having jurisdiction). 

 
12 Persons who take no part in arbitral proceedings 

(1) A person alleged to be a party to an arbitration but who takes no part in the arbitration 
may, by court proceedings, question— 

(a) whether there is a valid arbitration agreement (or, in the case of a statutory 20 
arbitration, whether the enactment providing for arbitration applies to the dispute), 

(b) whether the tribunal is properly constituted, or 

(c) what matters have been submitted to arbitration in accordance with the arbitration 
agreement,  

and the court may determine such a question by making such declaration, or by granting 25 
such interdict or other remedy, as it thinks appropriate. 

(2) Such a person has the same right as a party who participates in the arbitration to appeal 
against any award made in the arbitration under rule 65 or 66 (jurisdictional and serious 
irregularity appeals) and rule 68(2) does not apply to such an appeal. 

 
13 Anonymity in legal proceedings 30 

(1) A party to any civil proceedings relating to an arbitration (other than proceedings under 
section 10) may apply to the court for an order prohibiting the disclosure of the identity 
of a party to the arbitration in any report of the proceedings. 

(2) On such an application, the court must grant the order unless satisfied that disclosure— 

(za) is required— 35 

(i) for the proper performance of the discloser’s public functions, or 

(ii) in order to enable any public body or office-holder to perform public 
functions properly, 

(a) can reasonably be considered as being needed to protect a party’s lawful interests, 
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(b) would be in the public interest, or 

(c) would be necessary in the interests of justice. 

(3) The court’s determination of an application for an order is final. 

 
Statutory arbitration 

14 Statutory arbitration: special provisions 5 

(1) “Statutory arbitration” is arbitration pursuant to an enactment which provides for a 
dispute to be submitted to arbitration. 

(2) References in the Scottish Arbitration Rules (or in any other provision of this Act) to an 
arbitration agreement are, in the case of a statutory arbitration, references to the 
enactment which provides for a dispute to be resolved by arbitration. 10 

(3) None of the Scottish Arbitration Rules (or other provisions of this Act) apply to a 
statutory arbitration if or to the extent that they are excluded by, or are inconsistent with, 
any provision made by virtue of any other enactment relating to the arbitration. 

(4) Every statutory arbitration is to be taken to be seated in Scotland. 

(5) The following rules do not apply in relation to statutory arbitration— 15 

rule 41 (extension of time limits) 

rule 68(8) (power to declare provision of arbitration agreement void) 

rule 77 (death of party) 

(6) Despite rule 39, parties to a statutory arbitration may not agree to— 

(a) consolidate the arbitration with another arbitration, 20 

(b) hold concurrent hearings, or 

(c) authorise the tribunal to order such consolidation or the holding of concurrent 
hearings, 

unless the arbitrations or hearings are to be conducted under the same enactment. 

 
15 Power to adapt enactments providing for statutory arbitration 25 

Ministers may by order— 

(a) modify any of the Scottish Arbitration Rules, or any other provisions of this Act, 
in so far as they apply to statutory arbitrations (or to particular statutory 
arbitrations), 

(b) make such modifications of enactments which provide for disputes to be 30 
submitted to arbitration as they consider appropriate in consequence of, or in order 
to give full effect to, any of the Scottish Arbitration Rules or any other provisions 
of this Act. 

 
Recognition and enforcement of New York Convention awards 

16 New York Convention awards 35 

(1) A “Convention award” is an award made in pursuance of a written arbitration agreement 
in the territory of a state (other than the United Kingdom) which is a party to the New 
York Convention. 
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(2) An award is to be treated for the purposes of this section as having been made at the seat 
of the arbitration. 

(3) A declaration by Her Majesty by Order in Council that a state is a party to the 
Convention (or is a party in respect of any territory) is conclusive evidence of that fact. 

 
17 Recognition and enforcement of New York Convention awards 5 

(1) A Convention award is to be recognised as binding on the persons as between whom it 
was made (and may accordingly be relied on by those persons in any legal proceedings 
in Scotland). 

(2) The court may order that a Convention award may be enforced as if it were an extract 
registered decree bearing a warrant for execution granted by the court. 10 

 
18 Refusal of recognition or enforcement 

(1) Recognition or enforcement of a Convention award may be refused only in accordance 
with this section. 

(2) Recognition or enforcement of a Convention award may be refused if the person against 
whom it is invoked proves— 15 

(a) that a party was under some incapacity under the law applicable to the party, 

(b) that the arbitration agreement was invalid under the law which the parties agree 
should govern it (or, failing any indication of that law, under the law of the 
country where the award was made), 

(c) that the person— 20 

(i) was not given proper notice of the arbitral process or of the appointment of 
the tribunal, or 

(ii) was otherwise unable to present the person’s case, 

(d) that the tribunal was constituted, or the arbitration was conducted, otherwise than 
in accordance with— 25 

(i) the agreement of the parties, or 

(ii) failing such agreement, the law of the country where the arbitration took 
place. 

(3) Recognition or enforcement of a Convention award may also be refused if the person 
against whom it is invoked proves that the award— 30 

(a) deals with a dispute not contemplated by or not falling within the submission to 
arbitration, 

(b) contains decisions on matters beyond the scope of that submission, 

(c) is not yet binding on the person, or 

(d) has been set aside or suspended by a competent authority. 35 

(4) Recognition or enforcement of a Convention award may also be refused if— 

(a) the award relates to a matter which is not capable of being settled by arbitration, 
or 

(b) to do so would be contrary to public policy. 
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(5) A Convention award containing decisions on matters not submitted to arbitration may be 
recognised or enforced to the extent that it contains decisions on matters which were so 
submitted which are separable from decisions on matters not so submitted. 

(6) The court before which a Convention award is sought to be relied on may, if an 
application for the setting aside or suspension of the award is made to a competent 5 
authority— 

(a) sist the decision on recognition or enforcement of the award, 

(b) on the application of the party claiming recognition or enforcement, order the 
other party to give suitable security. 

(7) In this section “competent authority” means a person who has authority to set aside or 10 
suspend the Convention award concerned in the country in which (or under the law of 
which) the Convention award concerned was made. 

 
19 Evidence to be produced when seeking recognition or enforcement 

(1) A person seeking recognition or enforcement of a Convention award must produce— 

(a) the duly authenticated original award (or a duly certified copy of it), and 15 

(b) the original arbitration agreement (or a duly certified copy of it). 

(2) Such a person must also produce a translation of any award or agreement which is in a 
language other than English (certified by an official or sworn translator or by a 
diplomatic or consular agent). 

 
20 Saving for other bases of recognition or enforcement 20 

Nothing in sections 17 to 19 affects any other right to rely on or enforce a Convention 
award in pursuance of any other enactment or rule of law. 

 
Supplementary 

21 Prescription and limitation 
(1) The Prescription and Limitation (Scotland) Act 1973 (c.52) is amended as follows. 25 

(2) In section 4 (positive prescription: interruption)— 

(za) in subsection (2)(b), after “Scotland” insert “in respect of which an arbitrator (or 
panel of arbitrators) has been appointed”, 

(a) in subsection (3)(a), for the words from “and” to “served” substitute “, the date 
when the arbitration begins”, 30 

(b) for subsection (4) substitute— 

“(4) An arbitration begins for the purposes of this section— 

(a) when the parties to the arbitration agree that it begins, or 

(b) in the absence of such agreement, in accordance with rule 1 of the 
Scottish Arbitration Rules (see section 6 of, and schedule 1 to, the 35 
Arbitration (Scotland) Act 2009 (asp 00)).”. 

(3) In section 9 (negative prescription: interruption)— 

(a) in subsection (3), for the words from “and” to “served” substitute “the date when 
the arbitration begins”, 
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(b) in subsection (4), for “preliminary notice” substitute “the date when the arbitration 
begins”. 

(4) After section 19C, insert— 

“19D Interruption of limitation period: arbitration 

(1) Any period during which an arbitration is ongoing in relation to a matter is to 5 
be disregarded in any computation of the period specified in section 17(2), 
18(2), 18A(1) or 18B(2) of this Act in relation to that matter. 

(2) In this section, “arbitration” means— 

(a) any arbitration in Scotland, 

(b) any arbitration in a country other than Scotland, being an arbitration an 10 
award in which would be enforceable in Scotland.”. 

(5) In section 22A(4), for the words from “and” to “served” substitute “the date when the 
arbitration begins (within the meaning of section 4(4) of this Act)”. 

(6) After section 22C, insert— 

“22CA Interruption of limitation period for 1987 Act actions: arbitration 15 

(1) Any period during which an arbitration is ongoing in relation to a matter is to 
be disregarded in any computation of the period specified in section 22B(2) or 
22C(2) of this Act in relation to that matter. 

(2) In this section, “arbitration” means— 

(a) any arbitration in Scotland, 20 

(b) any arbitration in a country other than Scotland, being an arbitration an 
award in which would be enforceable in Scotland.”. 

 
22 Arbitral appointments referee 

(1) Ministers may, by order, authorise persons or types of person who may act as an arbitral 
appointments referee for the purposes of the Scottish Arbitration Rules. 25 

(2) Ministers must, when making such an order, have regard to the desirability of ensuring 
that arbitral appointments referees— 

(a) have experience relevant to making arbitral appointments, and 

(b) are able to provide training, and to operate disciplinary procedures, designed to 
ensure that arbitrators conduct themselves appropriately. 30 

(3) Despite subsection (2)(b), an arbitral appointments referee is not obliged to appoint 
arbitrators in respect of whom the referee provides training or operates disciplinary 
procedures. 

 
23 Power of judge to act as arbitrator or umpire 

(1) A judge may act as an arbitrator or umpire only where— 35 

(a) the dispute being arbitrated appears to the judge to be of commercial character, 
and 

(b) the Lord President, having considered the state of Court of Session business, has 
authorised the judge to so act. 
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(2) A fee of such amount as Ministers may by order prescribe is payable in the Court of 
Session for the services of a judge acting as an arbitrator or umpire. 

(3) Any jurisdiction exercisable by the Outer House under the Scottish Arbitration Rules (or 
any other provision of this Act) in relation to— 

(a) a judge acting as a sole arbitrator or umpire, or 5 

(b) a tribunal which the judge forms part of, 

is to be exercisable instead by the Inner House (and the Inner House’s decision on any 
matter is final). 

(4) In this section— 

“judge” means a judge of the Court of Session, and 10 

“Lord President” means the Lord President of the Court of Session. 

 
24 Amendments to UNCITRAL Model Law or Rules or New York Convention 

(1) Ministers may by order modify— 

(a) the Scottish Arbitration Rules, 

(b) any other provision of this Act, or 15 

(c) any enactment which provides for disputes to be resolved by arbitration, 

in such manner as they consider appropriate in consequence of any amendment made to 
the UNCITRAL Model Law, the UNCITRAL Arbitration Rules or the New York 
Convention. 

(2) Before making such an order, Ministers must consult such persons appearing to them to 20 
have an interest in the law of arbitration as they think fit. 

 
25 Amendment of Conveyancing (Scotland) Act 1924 (c.27) 

In section 46 of the Conveyancing (Scotland) Act 1924— 

(a) in subsection (2), for “This section” substitute “Subsection (1)”, and 

(b) after subsection (2) insert— 25 

“(3) Where— 

(a) an arbitral award orders the reduction of a deed or other document 
recorded in the Register of Sasines (or forming a midcouple or link of 
title in a title recorded in that Register), and 

(b) the court orders that the award may be enforced in accordance with 30 
section 10 of the Arbitration (Scotland) Act 2009 (asp 00), 

 subsection (1) applies to the arbitral award as it applies to a decree of reduction 
of a deed recorded in the Register of Sasines.”. 

 
26 Articles of Regulation 1695 

The 25th Act of the Articles of Regulation 1695 does not apply in relation to arbitration. 35 

 

525



12 Arbitration (Scotland) Bill 
 

27 Repeals 
The repeals of the enactments specified in column 1 of schedule 2 have effect to the 
extent specified in column 2. 

 
28 Arbitrability of disputes 

Nothing in this Act makes any dispute capable of being arbitrated if, because of its 5 
subject-matter, it would not otherwise be capable of being arbitrated. 

 
Final provisions 

29 Interpretation 
(1) In this Act, unless the contrary intention appears— 

“arbitral appointments referee” means a person authorised under section 22, 10 

“arbitration” has the meaning given by section 2, 

“arbitration agreement” has the meaning given by section 4, 

 “arbitrator” has the meaning given by section 2, 

“claim” includes counterclaim, 

“Convention award” has the meaning given by section 16, 15 

“court” means the Outer House or the sheriff (except in sections 1, 3, 9, 11 and 
13, where it means any court), 

“default rule” has the meaning given by section 8(1), 

“dispute” has the meaning given by section 2, 

“Inner House” means the Inner House of the Court of Session, 20 

“mandatory rule” has the meaning given by section 7, 

“Ministers” means the Scottish Ministers, 

“New York Convention” means the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards adopted by the United Nations 
Conference on International Commercial Arbitration on 10 June 1958, 25 

“Outer House” means the Outer House of the Court of Session, 

“party” is to be construed in accordance with section 2 and subsection (2) below, 

“rule” means one of the Scottish Arbitration Rules, 

“Scottish Arbitration Rules” means the rules set out in schedule 1, 

“seated in Scotland” has the meaning given by section 3, 30 

“statutory arbitration” has the meaning given by section 14(1), 

“tribunal” has the meaning given by section 2, 

“UNCITRAL Arbitration Rules” means the arbitration rules adopted by 
UNCITRAL on 28 April 1976, and 

“UNCITRAL Model Law” means the UNCITRAL Model Law on International 35 
Commercial Arbitration as adopted by the United Nations Commission on 
International Trade Law on 21 June 1985 (as amended in 2006). 
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(2) This Act applies in relation to arbitrations and disputes between three or more parties as 
it applies in relation to arbitrations and disputes between two parties (with references to 
both parties being read in such cases as references to all the parties). 

 
30 Ancillary provision 

(1) Ministers may by order make any supplementary, incidental, consequential, transitional, 5 
transitory or saving provision which they consider appropriate for the purposes of, or in 
connection with, or for the purposes of giving full effect to, any provision of this Act. 

(2) Such an order may modify any enactment, instrument or document. 

 
31 Orders 

(1) Any power of Ministers to make orders under this Act— 10 

(a) is exercisable by statutory instrument, and 

(b) includes power to make— 

(i) any supplementary, incidental, consequential, transitional, transitory or 
saving provision which Ministers consider appropriate, 

(ii) different provision for different purposes. 15 

(2) A statutory instrument containing such an order (or an Order in Council made under 
section 16) is subject to annulment in pursuance of a resolution of the Scottish 
Parliament. 

This subsection does not apply— 

(a) to orders made under section 33(2) (commencement orders), or 20 

(b) where subsection (3) makes contrary provision. 

(3) An order— 

(a) under section 15 or 30 which adds to, replaces or omits any text in this or any 
other Act,  

(b) under section 24, or 25 

(c) under section 33A(4), 

may be made only if a draft of the statutory instrument containing the order has been 
laid before, and approved by resolution of, the Scottish Parliament. 

 
32 Crown application 

(1) This Act binds the Crown. 30 

(2) Her Majesty may be represented in any arbitration to which she is a party otherwise than 
in right of the Crown by such person as she may appoint in writing under the Royal Sign 
Manual. 

(3) The Prince and Steward of Scotland may be represented in any arbitration to which he is 
a party by such person as he may appoint. 35 

(4) References in this Act to a party to an arbitration are, where subsection (2) or (3) 
applies, to be read as references to the appointed representative. 
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33 Commencement 
(1) The following provisions come into force on Royal Assent— 

section 2 

sections 29 to 32 

this section 5 

section 34 

(2) Other provisions come into force on the day Ministers by order appoint. 

 
33A Transitional provisions 

(1) This Act does not apply to an arbitration begun before commencement. 

(2) This Act otherwise applies to an arbitration agreement whether made on, before or after 10 
commencement. 

(3) Despite subsection (2), this Act does not apply to an arbitration arising under an 
arbitration agreement (other than an enactment) made before commencement if the 
parties agree that this Act is not to apply to that arbitration. 

(4) Ministers may by order specify any day falling at least 5 years after commencement as 15 
the day on which subsection (3) is to cease to have effect. 

(5) Before making such an order, Ministers must consult such persons appearing to them to 
have an interest in the law of arbitration as they think fit. 

(6) Any reference to an arbiter in an arbitration agreement made before commencement is 
to be treated as being a reference to an arbitrator. 20 

(7) Any reference in an enactment to a decree arbitral is to be treated for the purposes of 
section 10 as being a reference to a tribunal’s award. 

(8) An express provision in an arbitration agreement made before commencement which 
disapplies section 3 of the Administration of Justice (Scotland) Act 1972 (c.59) in 
relation to an arbitration arising under that agreement is, unless the parties otherwise 25 
agree, to be treated as being an agreement to disapply rules 40 and 67 in relation to such 
an arbitration. 

(9) In this section, “commencement” means the day on which this section comes into force. 

 
34 Short title 

This Act is called the Arbitration (Scotland) Act 2009. 30 
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SCHEDULE 1 
(introduced by section 6) 

SCOTTISH ARBITRATION RULES 

Mandatory rules are marked “M”. 

Default rules are marked “D”. 5 

PART 1 

COMMENCEMENT AND CONSTITUTION OF TRIBUNAL ETC.  

Rule 1 Commencement of arbitration D 

1 An arbitration begins when a party to an arbitration agreement (or any person claiming 
through or under such a party) gives the other party notice submitting a dispute to 10 
arbitration in accordance with the agreement. 

 
Rule 2 Appointment of tribunal D 

2 An arbitration agreement need not appoint (or provide for appointment of) the tribunal, 
but if it does so provide it may— 

(a) specify who is to form the tribunal, 15 

(b) require the parties to appoint the tribunal, 

(c) permit another person to appoint the tribunal, or 

(d) provide for the tribunal to be appointed in any other way. 

 
Rule 3 Arbitrator to be an individual M 

3 Only an individual may act as an arbitrator. 20 

 
Rule 4 Eligibility to act as arbitrator M 

4 An individual is ineligible to act as an arbitrator if the individual is— 

(a) aged under 16, or 

(b) an incapable adult (within the meaning of section 1(6) of the Adults with 
Incapacity (Scotland) Act 2000 (asp 4)). 25 

 
Rule 5 Number of arbitrators D 

5 Where there is no agreement as to the number of arbitrators, the tribunal is to consist of 
a sole arbitrator. 

 
Rule 6 Method of appointment D 

6 The tribunal is to be appointed as follows— 30 
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(a) where there is to be a sole arbitrator, the parties must appoint an eligible 
individual jointly (and must do so within 28 days of either party requesting the 
other to do so), 

(b) where there is to be a tribunal consisting of two or more arbitrators— 

(i) each party must appoint an eligible individual as an arbitrator (and must do 5 
so within 28 days of the other party requesting it to do so), and 

(ii) where more arbitrators are to be appointed, the arbitrators appointed by the 
parties must appoint eligible individuals as the remaining arbitrators. 

 
Rule 7 Failure of appointment procedure M 

7 (1) This rule applies where a tribunal (or any arbitrator who is to form part of a tribunal) is 10 
not, or cannot be, appointed in accordance with— 

(a) any appointment procedure set out in the arbitration agreement (or otherwise 
agreed between the parties), or 

(b) rule 6. 

(1A) Unless the parties otherwise agree, either party may refer the matter to an arbitral 15 
appointments referee. 

(2) The referring party must give notice of the reference to the other party. 

(3) That other party may object to the reference within 7 days of notice of reference being 
given by making an objection to— 

(a) the referring party, and 20 

(b) the arbitral appointments referee. 

(4) If— 

(a) no such objection is made within that 7 day period, or 

(b) the other party waives the right to object before the end of that period, 

the arbitral appointments referee may make the necessary appointment. 25 

(5) Where— 

(a) a party objects to the arbitral appointments referee making an appointment, 

(b) an arbitral appointments referee fails to make an appointment within 21 days of 
the matter being referred, or 

(c) the parties agree not to refer the matter to an arbitral appointments referee, 30 

the court may, on an application by any party, make the necessary appointment. 

(6) The court’s decision on whom to appoint is final. 

(7) Before making an appointment under this rule, the arbitral appointments referee or, as 
the case may be, the court must have regard to— 

(a) the nature and subject-matter of the dispute, 35 

(b) the terms of the arbitration agreement (including, in particular, any terms relating 
to appointment of arbitrators), and 
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(c) the skills, qualifications, knowledge and experience which would make an 
individual suitable to determine the dispute. 

(8) Where an arbitral appointments referee or the court makes an appointment under this 
rule, the arbitration agreement has effect as if it required that appointment. 

 
Rule 8 Duty to disclose any conflict of interests M 5 

8 (1) This rule applies to— 

(a) arbitrators, and 

(b) individuals who have been asked to be an arbitrator but who have not yet been 
appointed. 

(2) An individual to whom this rule applies must, without delay disclose— 10 

(a) to the parties, and 

(b) in the case of an individual not yet appointed as an arbitrator, to any arbitral 
appointments referee, other third party or court considering whether to appoint the 
individual as an arbitrator, 

any circumstances known to the individual (or which become known to the individual 15 
before the arbitration ends) which might reasonably be considered relevant when 
considering whether the individual is impartial and independent. 

 
Rule 9 Arbitrator’s tenure D 

9 An arbitrator’s tenure ends if— 

(a) the arbitrator becomes ineligible to act as an arbitrator (see rule 4),  20 

(b) the tribunal revokes the arbitrator’s appointment (see rule 10), 

(c) the arbitrator is removed by the parties, a third party or the Outer House (see rules 
11 and 12), 

(d) the Outer House dismisses the tribunal of which the arbitrator forms part (see rule 
13), or 25 

(e) the arbitrator resigns (see rule 15) or dies (see rule 76). 

 
Rule 10 Challenge to appointment of arbitrator D 

10 (1) A party may object to the tribunal about the appointment of an arbitrator. 

(2) An objection is competent only if— 

(a) it is made on the ground that the arbitrator— 30 

(i) is not impartial and independent, 

(ii) has not treated the parties fairly, or 

(iii) does not have a qualification which the parties agreed (before the 
arbitrator’s appointment) that the arbitrator must have, 

(b) it states the facts on which it is based, 35 

(c) it is made within 14 days of the objector becoming aware of those facts, and 
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(d) notice of it is given to the other party. 

(3) The tribunal may deal with an objection by confirming or revoking the appointment. 

(4) If the tribunal fails to make a decision within 14 days of a competent objection being 
made, the appointment is revoked. 

 
Rule 11 Removal of arbitrator by parties D 5 

11 (1) An arbitrator may be removed— 

(a) by the parties acting jointly, or 

(b) by any third party to whom the parties give power to remove an arbitrator. 

(2) A removal is effected by notifying the arbitrator. 

 
Rule 12 Removal of arbitrator by court M 10 

12 The Outer House may remove an arbitrator if satisfied on the application by any party— 

(a) that the arbitrator is not impartial and independent, 

(b) that the arbitrator has not treated the parties fairly, 

(c) that the arbitrator is incapable of acting as an arbitrator in the arbitration (or that 
there are justifiable doubts about the arbitrator’s ability to so act), 15 

(d) that the arbitrator does not have a qualification which the parties agreed (before 
the arbitrator’s appointment) that the arbitrator must have, 

(e) that substantial injustice has been or will be caused to that party because the 
arbitrator has failed to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 20 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration. 

 
Rule 13 Dismissal of tribunal by court M 

13 The Outer House may dismiss the tribunal if satisfied on the application by a party that 
substantial injustice has been or will be caused to that party because the tribunal has 25 
failed to conduct the arbitration in accordance with— 

(a) the arbitration agreement, 

(b) these rules (in so far as they apply), or 

(c) any other agreement by the parties relating to conduct of the arbitration. 

 
Rule 14 Removal and dismissal by court: supplementary M 30 

14 (1) The Outer House may remove an arbitrator, or dismiss the tribunal, only if— 

(a) the arbitrator or, as the case may be, tribunal has been— 

(i) notified of the application for removal or dismissal, and 

(ii) given the opportunity to make representations, and 
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(b) the Outer House is satisfied— 

(i) that any recourse available under rule 10 has been exhausted, and 

(ii) that any available recourse to a third party who the parties have agreed is to 
have power to remove an arbitrator (or dismiss the tribunal) has been 
exhausted. 5 

(2) A decision of the Outer House under rule 12 or 13 is final. 

(3) The tribunal may continue with the arbitration pending the Outer House’s decision 
under rule 12 or 13. 

 
Rule 15 Resignation of arbitrator M 

15 (1) An arbitrator may resign (by giving notice of resignation to the parties and any other 10 
arbitrators) if— 

(a) the parties consent to the resignation, 

(b) the arbitrator has a contractual right to resign in the circumstances,  

(c) the arbitrator’s appointment is challenged under rule 10 or 12, 

(d) the parties disapply or modify rule 33(1) (expert opinions) after the arbitrator is 15 
appointed, or 

(e) the Outer House has authorised the resignation. 

(2) The Outer House may authorise a resignation only if satisfied, on an application by the 
arbitrator, that it is reasonable for the arbitrator to resign. 

(3) The Outer House’s determination of an application for resignation is final. 20 

 
Rule 16 Liability etc. of arbitrator when tenure ends M 

16 (1) Where an arbitrator’s tenure ends, the Outer House may, on an application by any party 
or the arbitrator concerned, make such order as it thinks fit— 

(a) about the arbitrator’s entitlement (if any) to fees and expenses, 

(b) about the repaying of fees or expenses already paid to the arbitrator, 25 

(c) where the arbitrator has resigned, about the arbitrator’s liability in respect of 
acting as an arbitrator. 

(2) The Outer House must, when considering whether to make an order in relation to an 
arbitrator who has resigned, have particular regard to whether the resignation was made 
in accordance with rule 15. 30 

(3) The Outer House’s determination of an application for an order is final. 

 
Rule 17 Reconstitution of tribunal D 

17 (1) Where an arbitrator’s tenure ends, the tribunal must be reconstituted— 

(a) in accordance with the procedure used to constitute the original tribunal, or 

(b) where that procedure fails, in accordance with rules 6 and 7. 35 
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(2) It is for the reconstituted tribunal to decide the extent, if any, to which previous 
proceedings (including any award made, appointment by or other act done by the 
previous tribunal) should stand. 

(3) The reconstituted tribunal’s decision does not affect a party’s right to object or appeal on 
any ground which arose before the tribunal made its decision. 5 

 
Rule 18 Arbitrators nominated in arbitration agreements D 

18 Any provision in an arbitration agreement which specifies who is to be an arbitrator 
ceases to have effect in relation to an arbitration when the specified individual’s tenure 
as an arbitrator for that arbitration ends. 

 
PART 2 10 

JURISDICTION OF TRIBUNAL 

Rule 19 Power of tribunal to rule on own jurisdiction M 

19  The tribunal may rule on— 

(a) whether there is a valid arbitration agreement (or, in the case of a statutory 
arbitration, whether the enactment providing for arbitration applies to the dispute), 15 

(b) whether the tribunal is properly constituted, and 

(c) what matters have been submitted to arbitration in accordance with the arbitration 
agreement. 

 
Rule 20 Objections to tribunal’s jurisdiction M 

20 (1) Any party may object to the tribunal on the ground that the tribunal does not have, or 20 
has exceeded, its jurisdiction in relation to any matter. 

(2) An objection must be made— 

(a) before, or as soon as is reasonably practicable after, the matter to which the 
objection relates is first raised in the arbitration, or 

(b) where the tribunal considers that circumstances justify a later objection, by such 25 
later time as it may allow, 

but, in any case, an objection may not be made after the tribunal makes its last award. 

(3) If the tribunal upholds an objection it must— 

(a) end the arbitration in so far as it relates to a matter over which the tribunal has 
ruled it does not have jurisdiction, and 30 

(b) set aside any provisional or part award already made in so far as the award relates 
to such a matter. 

(4) The tribunal may— 

(a) rule on an objection independently from dealing with the subject-matter of the 
dispute, or 35 

(b) delay ruling on an objection until it makes its award on the merits of the dispute 
(and include its ruling in that award), 
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but, where the parties agree which of these courses the tribunal should take, the tribunal 
must proceed accordingly. 

 
Rule 21 Appeal against tribunal’s ruling on jurisdictional objection M 

21 (1) A party may, no later than 14 days after the tribunal’s decision on an objection under 
rule 20, appeal to the Outer House against the decision. 5 

(2) The tribunal may continue with the arbitration pending determination of the appeal. 

(3) The Outer House’s decision on the appeal is final. 

 
Rule 22 Referral of point of jurisdiction D 

22 The Outer House may, on an application by any party, determine any question as to the 
tribunal’s jurisdiction. 10 

 
Rule 22A Jurisdiction referral: procedure etc. M 
22A(1) This rule applies only where an application is made under rule 22. 

(2) Such an application is valid only if— 

(a) the parties have agreed that it may be made, or 

(b) the tribunal has consented to it being made and the court is satisfied— 15 

(i) that determining the question is likely to produce substantial savings in 
expenses, 

(ii) that the application was made without delay, and 

(iii) that there is a good reason why the question should be determined by the 
court. 20 

(3) The tribunal may continue with the arbitration pending determination of an application. 

(4) The Outer House’s determination of the question is final (as is any decision by the Outer 
House as to whether an application is valid). 

 
PART 3 

GENERAL DUTIES 25 

Rule 23 General duty of the tribunal M 

23 (1) The tribunal must— 

(a) be impartial and independent, 

(b) treat the parties fairly, and 

(c) conduct the arbitration— 30 

(i) without unnecessary delay, and 

(ii) without incurring unnecessary expense. 

(2) Treating the parties fairly includes giving each party a reasonable opportunity to put its 
case and to deal with the other party’s case. 
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Rule 24 General duty of the parties M 

24  The parties must ensure that the arbitration is conducted— 

(a) without unnecessary delay, and 

(b) without incurring unnecessary expense. 

 
Rule 25 Confidentiality D 5 

25 (1) Disclosure by the tribunal, any arbitrator or a party of confidential information relating 
to the arbitration is to be actionable as a breach of an obligation of confidence unless the 
disclosure— 

(a) is authorised, expressly or impliedly, by the parties (or can reasonably be 
considered as having been so authorised), 10 

(b) is required by the tribunal or is otherwise made to assist or enable the tribunal to 
conduct the arbitration, 

(c) is required— 

(i) in order to comply with any enactment or rule of law, 

(ii) for the proper performance of the discloser’s public functions, or 15 

(iii) in order to enable any public body or office-holder to perform public 
functions properly, 

(d) can reasonably be considered as being needed to protect a party’s lawful interests, 

(e) is in the public interest, 

(f) is necessary in the interests of justice, or 20 

(g) is made in circumstances in which the discloser would have absolute privilege had 
the disclosed information been defamatory. 

(2) The tribunal and the parties must take reasonable steps to prevent unauthorised 
disclosure of confidential information by any third party involved in the conduct of the 
arbitration. 25 

(3) The tribunal must, at the outset of the arbitration, inform the parties of the obligations 
which this rule imposes on them. 

(4) “Confidential information”, in relation to an arbitration, means any information relating 
to— 

(a) the dispute, 30 

(b) the arbitral proceedings, 

(c) the award, or 

(d) any civil proceedings relating to the arbitration in respect of which an order has 
been granted under section 13 of this Act, 

which is not, and has never been, in the public domain. 35 
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Rule 26 Tribunal deliberations D 

26 (1) The tribunal’s deliberations may be undertaken in private and accordingly need not be 
disclosed to the parties. 

(2) But, where an arbitrator fails to participate in any of the tribunal’s deliberations, the 
tribunal must disclose that fact (and the extent of the failure) to the parties.  5 

 
PART 4 

ARBITRAL PROCEEDINGS 

Rule 27 Procedure and evidence D 

27 (1) It is for the tribunal to determine— 

(a) the procedure to be followed in the arbitration, and 10 

(b) the admissibility, relevance, materiality and weight of any evidence. 

(2) In particular, the tribunal may determine— 

(a) when and where the arbitration is to be conducted, 

(b) whether parties are to submit claims or defences and, if so, when they should do 
so and the extent to which claims or defences may be amended,  15 

(c) whether any documents or other evidence should be disclosed by or to any party 
and, if so, when such disclosures are to be made and to whom copies of disclosed 
documents and information are to be given, 

(d) whether any and, if so, what questions are to be put to and answered by the 
parties, 20 

(e) whether and, if so, to what extent the tribunal should take the initiative in 
ascertaining the facts and the law, 

(f) the extent to which the arbitration is to proceed by way of— 

(i) hearings for the questioning of parties, 

(ii) written or oral argument, 25 

(iii) presentation or inspection of documents or other evidence, or 

(iv) submission of documents or other evidence, 

(g) the language to be used in the arbitration (and whether a party is to supply 
translations of any document or other evidence), 

(h) whether to apply rules of evidence used in legal proceedings or any other rules of 30 
evidence. 

 
Rule 28 Place of arbitration D 

28 The tribunal may meet, and otherwise conduct the arbitration, anywhere it chooses (in or 
outwith Scotland). 
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Rule 29 Tribunal decisions D 

29 (1) Where the tribunal is unable to make a decision unanimously (including any decision on 
an award), a decision made by the majority of the arbitrators is sufficient. 

(2) Where there is neither unanimity nor a majority in favour of or opposed to making any 
decision— 5 

(a) the decision is to be made by the arbitrator nominated to chair the tribunal, or 

(b) where no person has been so nominated, the decision is to be made— 

(i) where the tribunal consists of 3 or more arbitrators, by the last arbitrator to 
be appointed, or 

(ii) where the tribunal consists of 2 arbitrators, by an umpire appointed by the 10 
tribunal or, where the tribunal fails to make an appointment within 14 days 
of being requested to do so by either party or any arbitrator, by an arbitral 
appointments referee (at the request of a party or an arbitrator). 

 
Rule 30 Tribunal directions D 

30 (1) The tribunal may give such directions to the parties as it considers appropriate for the 15 
purposes of conducting the arbitration. 

(2) A party must comply with such a direction by such time as the tribunal specifies. 

 
Rule 31 Power to appoint clerk, agents or employees etc. D 

31 (1) The tribunal may appoint a clerk (and such other agents, employees or other persons as 
it thinks fit) to assist it in conducting the arbitration. 20 

(2) But the parties’ consent is required for any appointment in respect of which significant 
expenses are likely to arise. 

 
Rule 32 Party representatives D 

32 (1) A party may be represented in the arbitration by a lawyer or any other person. 

(2) But the party must, before representation begins, give notice of the representative— 25 

(a) to the tribunal, and 

(b) to the other party. 

 
Rule 33 Experts D 

33 (1) The tribunal may obtain an expert opinion on any matter arising in the arbitration. 

(2) The parties must be given a reasonable opportunity— 30 

(a) to make representations about any written expert opinion, and 

(b) to hear any oral expert opinion and to ask questions of the expert giving it.  

 
Rule 34 Powers relating to property D 

34  The tribunal may direct a party— 
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(a) to allow the tribunal, an expert or another party— 

(i) to inspect, photograph, preserve or take custody of any property which that 
party owns or possesses which is the subject of the arbitration (or as to 
which any question arises in the arbitration), or  

(ii) to take samples from, or conduct an experiment on, any such property, or 5 

(b) to preserve any document or other evidence which the party possesses or controls. 

 
Rule 35 Oaths or affirmations D 

35 The tribunal may— 

(a) direct that a party or witness is to be examined on oath or affirmation, and 

(b) administer an oath or affirmation for that purpose. 10 

 
Rule 36 Failure to submit claim or defence timeously D 

36 (1) Where— 

(a) a party unnecessarily delays in submitting or in otherwise pursuing a claim, 

(b) the tribunal considers that there is no good reason for the delay, and 

(c) the tribunal is satisfied that the delay— 15 

(i) gives, or is likely to give, rise to a substantial risk that it will not be 
possible to resolve the issues in that claim fairly, or 

(ii) has caused, or is likely to cause, serious prejudice to the other party, 

the tribunal must end the arbitration in so far as it relates to the subject-matter of the 
claim and may make such award (including an award on expenses) as it considers 20 
appropriate in consequence of the claim. 

(2) Where— 

(a) a party unnecessarily delays in submitting a defence to the tribunal, and  

(b) the tribunal considers that there is no good reason for the delay, 

the tribunal must proceed with the arbitration (but the delay is not, in itself, to be treated 25 
as an admission of anything). 

 
Rule 37 Failure to attend hearing or provide evidence D 

37 Where— 

(a) a party fails— 

(i) to attend a hearing which the tribunal requested the party to attend a 30 
reasonable period in advance of the hearing, or 

(ii) to produce any document or other evidence requested by the tribunal, and 

(b) the tribunal considers that there is no good reason for the failure, 

the tribunal may proceed with the arbitration, and make its award, on the basis of the 
evidence (if any) before it. 35 
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Rule 38 Failure to comply with tribunal direction or arbitration agreement D 

38 (1) Where a party fails to comply with— 

(a) any direction made by the tribunal, or 

(b) any obligation imposed by— 

(i) the arbitration agreement, 5 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration, 

the tribunal may order the party to so comply. 

(2) Where a party fails to comply with an order made under this rule, the tribunal may do 
any of the following— 10 

(a) direct that the party is not entitled to rely on any allegation or material which was 
the subject-matter of the order, 

(b) draw adverse inferences from the non-compliance, 

(c) proceed with the arbitration and make its award, 

(d) make such provisional award (including an award on expenses) as it considers 15 
appropriate in consequence of the non-compliance. 

 
Rule 39 Consolidation of proceedings D 

39 (1) Parties may agree— 

(a) to consolidate the arbitration with another arbitration, or 

(b) to hold concurrent hearings. 20 

(2) But the tribunal may not order such consolidation, or the holding of concurrent hearings, 
on its own initiative. 

 
PART 5 

POWERS OF COURT IN RELATION TO ARBITRAL PROCEEDINGS 

Rule 40 Referral of point of law D 25 

40 The Outer House may, on an application by any party, determine any point of Scots law 
arising in the arbitration. 

 
Rule 40A Point of law referral: procedure etc. M 
40A(1) This rule applies only where an application is made under rule 40. 

(2) Such an application is valid only if— 30 

(a) the parties have agreed that it may be made, or 

(b) the tribunal has consented to it being made and the court is satisfied— 

(i) that determining the question is likely to produce substantial savings in 
expenses, 
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(ii) that the application was made without delay, and 

(iii) that there is a good reason why the question should be determined by the 
court. 

(3) The tribunal may continue with the arbitration pending determination of the application. 

(4) The Outer House’s determination of the question is final (as is any decision by the Outer 5 
House as to whether an application is valid). 

 
Rule 41 Variation of time limits set by parties D 

41 The court may, on an application by the tribunal or any party, vary any time limit 
relating to the arbitration which is imposed— 

(a) in the arbitration agreement, or 10 

(b) by virtue of any other agreement between the parties. 

 
Rule 41A Time limit variation: procedure etc. M 
41A(1) This rule applies only where an application for variation of time limit is made under rule 

41. 

(2) Such a variation may be made only if the court is satisfied— 15 

(a) that no arbitral process for varying the time limit is available, and 

(b) that someone would suffer a substantial injustice if no variation was made. 

(3) It is for the court to determine the extent of any variation. 

(4) The tribunal may continue with the arbitration pending determination of an application. 

(5) The court’s decision on whether to make a variation (and, if so, on the extent of the 20 
variation) is final. 

 
Rule 42 Court’s power to order attendance of witnesses and disclosure of evidence M 

42 (1) The court may, on an application by the tribunal or any party, order any person— 

(a) to attend a hearing for the purposes of giving evidence to the tribunal, or 

(b) to disclose documents or other material evidence to the tribunal. 25 

(2) But the court may not order a person to give any evidence, or to disclose anything, 
which the person would be entitled to refuse to give or disclose in civil proceedings. 

(3) The tribunal may continue with the arbitration pending determination of an application. 

(4) The court’s decision on whether to make an order is final. 

 
Rule 43 Court’s other powers in relation to arbitration D  30 

43 (1) The court has the same power in an arbitration as it has in civil proceedings— 

(a) to appoint a person to safeguard the interests of any party lacking capacity, 

(b) to order the sale of any property in dispute in the arbitration, 

(c) to make an order securing any amount in dispute in the arbitration, 
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(d) to make an order under section 1 of the Administration of Justice (Scotland) Act 
1972 (c.59), 

(e) to grant warrant for arrestment or inhibition, 

(f) to grant interdict (or interim interdict), or 

(g) to grant any other interim or permanent order. 5 

(2) But the court may take such action only— 

(a) on an application by any party, and 

(b) if the arbitration has begun— 

(i) with the consent of the tribunal, or 

(ii) where the court is satisfied that the case is one of urgency. 10 

(2A) The tribunal may continue with the arbitration pending determination of the application. 

(3) This rule applies— 

(a) to arbitrations which have begun, 

(b) where the court is satisfied— 

(i) that a dispute has arisen or might arise, and 15 

(ii) that an arbitration agreement provides that such a dispute is to be resolved 
by arbitration. 

(4) This rule does not affect— 

(a) any other powers which the court has under any enactment or rule of law in 
relation to arbitrations, or 20 

(b) the tribunal’s powers. 

 
PART 6 

AWARDS 

Rule 44 Rules applicable to the substance of the dispute D 

44 (1) The tribunal must decide the dispute in accordance with— 25 

(a) the law chosen by the parties as applicable to the substance of the dispute, or 

(b) if no such choice is made (or where a purported choice is unlawful), the law 
determined by the conflict of law rules which the tribunal considers applicable. 

(2) Accordingly, the tribunal must not decide the dispute on the basis of general 
considerations of justice, fairness or equity unless— 30 

(a) they form part of the law concerned, or 

(b) the parties otherwise agree. 

(3) When deciding the dispute, the tribunal must have regard to— 

(a) the provisions of any contract relating to the substance of the dispute, 

(b) the normal commercial or trade usage of any undefined terms in the provisions of 35 
any such contract, 
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(c) any established commercial or trade customs or practices relevant to the substance 
of the dispute, and 

(d) any other matter which the parties agree is relevant in the circumstances. 

 
Rule 44A  Power to award payment and damages M 

44A(1) The tribunal’s award may order the payment of a sum of money (including a sum in 5 
respect of damages). 

(2) Such a sum must be specified— 

(a) in any currency agreed by the parties, or 

(b) in the absence of such agreement, in such currency as the tribunal considers 
appropriate. 10 

 
Rule 45 Other remedies available to tribunal D 

45 The tribunal’s award may— 

(a) be of a declaratory nature, 

(c) order a party to do or refrain from doing something (including ordering the 
performance of a contractual obligation), or 15 

(d) order the rectification or reduction of any deed or other document (other than a 
decree of court) to the extent permitted by the law governing the deed or 
document. 

 
Rule 46 Interest M 

46 (1) The tribunal’s award may order that interest is to be paid on— 20 

(a) the whole or part of any amount which the award orders to be paid (or which is 
payable in consequence of a declaratory award), in respect of any period up to the 
date of the award, 

(b) the whole or part of any amount which is— 

(i) claimed in the arbitration and outstanding when the arbitration began, but 25 

(ii) paid before the tribunal made its award, 

in respect of any period up to the date of payment, 

(c) the outstanding amount of any amounts awarded (including any award of 
arbitration expenses or pre-award interest under paragraph (a) or (b)) in respect of 
any period from the date of the award up to the date of payment. 30 

(2) An award ordering payment of interest may, in particular, specify— 

(a) the interest rate, 

(c) the period for which interest is payable (including any rests which the tribunal 
considers appropriate). 

(3) An award may make different interest provision in respect of different amounts. 35 

(3A) Interest is to be calculated— 
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(a) in the manner agreed by the parties, or 

(b) failing such agreement, in such manner as the tribunal determines. 

(4) This rule does not affect any other power of the tribunal to award interest. 

 
Rule 48 Form of award D 

48 (1) The tribunal’s award must be signed by all arbitrators or all those assenting to the award. 5 

(2) The tribunal’s award must state— 

(a) the seat of the arbitration, 

(b) when the award is made and when it takes effect, 

(c) the tribunal’s reasons for the award, and  

(d) whether any previous provisional or part award has been made (and the extent to 10 
which any previous provisional award is superseded or confirmed). 

(3) The tribunal’s award is made by delivering it to each of the parties in accordance with 
rule 79. 

 
Rule 49 Award treated as made in Scotland D 

49 An award is to be treated as having been made in Scotland even if it is signed at, or 15 
delivered to or from, a place outwith Scotland. 

 
Rule 50 Provisional awards D 

50 The tribunal may make a provisional award granting any relief on a provisional basis 
which it has the power to grant permanently. 

 
Rule 51 Part awards M 20 

51 (1) The tribunal may make more than one award at different times on different aspects of 
the matters to be determined. 

(2) A “part award” is an award which decides some (but not all) of the matters which the 
tribunal is to decide in the arbitration.  

(3) A part award must specify the matters to which it relates. 25 

 
Rule 52 Draft awards D 

52 Before making an award, the tribunal— 

(a) may send a draft of its proposed award to the parties, and 

(b) if it does so, must consider any representations from the parties about the draft 
which the tribunal receives by such time as it specifies.  30 

 
Rule 53 Power to withhold award on non-payment of fees or expenses M 

53 (1) The tribunal may refuse to deliver or send its award to the parties if any fees and 
expenses for which they are liable under rule 58 have not been paid in full. 
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(2) Where the tribunal so refuses, the court may (on an application by any party) order— 

(a) that the tribunal must deliver the award on the applicant paying into the court an 
amount equal to the fees and expenses demanded (or such lesser amount as may 
be specified in the order), 

(b) that the amount paid into the court is to be used to pay the fees and expenses 5 
which the court determines as being properly payable, and 

(c) that the balance (if any) of the amount paid into the court is to be repaid to the 
applicant. 

(3) The court may make such an order only if the applicant has exhausted any available 
arbitral process of appeal or review of the amount of the fees and expenses demanded. 10 

(4) The court’s decision on an application under this rule is final. 

 
Rule 55 Arbitration to end on last award or early settlement D 

55 (1) An arbitration ends when the last award to be made in the arbitration is made (and no 
claim, including any claim for expenses or interest, is outstanding). 

(2) But this does not prevent the tribunal from ending the arbitration before then under rule 15 
20(3) or 36(1). 

(3) The parties may end the arbitration at any time by notifying the tribunal that they have 
settled the dispute. 

(4) On the request of the parties, the tribunal may make an award reflecting the terms of the 
settlement and these rules (except for rule 48(2)(c) and Part 8) apply to such an award as 20 
they apply to any other award. 

(5) The fact that the arbitration has ended does not affect the operation of these rules (in so 
far as they apply) in relation to matters connected with the arbitration. 

 
Rule 56 Correcting an award D 

56 (1) The tribunal may correct an award so as to— 25 

(a) correct a clerical, typographical or other error in the award arising by virtue of 
accident or omission, or 

(b) clarify or remove any ambiguity in the award. 

(2) The tribunal may make such a correction— 

(a) on its own initiative, or 30 

(b) on an application by any party. 

(3) A party making an application under this rule must send a copy of the application to the 
other party at the same time as the application is made. 

(4) Such an application is valid only if made— 

(a) within 28 days of the award concerned, or 35 

(b) by such later date as the Outer House or the sheriff may, on an application by the 
party, specify (with any determination by the Outer House or the sheriff being 
final). 
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(5) The tribunal must, before deciding whether to correct an award, give— 

(a) where the tribunal proposed the correction, each of the parties, 

(b) where a party application is made, the other party, 

a reasonable opportunity to make representations about the proposed correction. 

(6) A correction may be made under this rule only— 5 

(a) where the tribunal proposed the correction, within 28 days of the award concerned 
being made, or 

(b) where a party application is made, within 28 days of the application being made. 

(7) Where a correction affects— 

(a) another part of the corrected award, or 10 

(b) any other award made by the tribunal (relating to the substance of the dispute, 
expenses, interest or any other matter), 

the tribunal may make such consequential correction of that other part or award as it 
considers appropriate. 

(8) A corrected award is to be treated as if it was made in its corrected form on the day the 15 
award was made. 

 
PART 7 

ARBITRATION EXPENSES 

Rule 57 Arbitration expenses D 

57 “Arbitration expenses” means— 20 

(a) the arbitrators’ fees and expenses for which the parties are liable under rule 58, 

(b) any expenses incurred by the tribunal when conducting the arbitration for which 
the parties are liable under rule 58, 

(c) the parties’ legal and other expenses, and 

(d) the fees and expenses of— 25 

(i) any arbitral appointments referee, and 

(ii) any other third party to whom the parties give powers in relation to the 
arbitration, 

for which the parties are liable under rule 58. 

 
Rule 58 Arbitrators’ fees and expenses M 30 

58 (1) The parties are severally liable to pay to the arbitrators— 

(a) the arbitrators’ fees and expenses, including— 

(i) the arbitrators’ fees for conducting the arbitration, 

(ii) expenses incurred personally by the arbitrators when conducting the 
arbitration, and 35 

(b) expenses incurred by the tribunal when conducting the arbitration, including— 
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(i) the fees and expenses of any clerk, agent, employee or other person 
appointed by the tribunal to assist it in conducting the arbitration, 

(ii) the fees and expenses of any expert from whom the tribunal obtains an 
opinion, 

(iii) any expenses in respect of meeting and hearing facilities, and 5 

(iv) any expenses incurred in determining recoverable arbitration expenses. 

(2) The parties are also severally liable to pay the fees and expenses of— 

(a) any arbitral appointments referee, and 

(b) any other third party to whom the parties give powers in relation to the arbitration. 

(3) The amount of fees and expenses payable under this rule and the payment terms are— 10 

(a) to be agreed by the parties and the arbitrators or, as the case may be, the arbitral 
appointments referee or other third party, or 

(b) failing such agreement, to be determined by the Auditor of the Court of Session. 

(4) Unless the Auditor of the Court of Session decides otherwise— 

(a) the amount of any fee is to be determined by the Auditor on the basis of a 15 
reasonable commercial rate of charge, and 

(b) the amount of any expenses is to be determined by the Auditor on the basis that a 
reasonable amount is to be allowed in respect of all reasonably incurred expenses. 

(5) The Auditor of the Court of Session may, when determining the amount of fees and 
expenses, order the repayment of any fees or expenses already paid which the Auditor 20 
considers excessive (and such an order has effect as if it was made by the court). 

(6) This rule does not affect— 

(a) the parties’ liability as between themselves for fees and expenses covered by this 
rule (see rules 60 and 63), or 

(b) the Outer House’s power to make an order under rule 16 (order relating to 25 
expenses in cases of arbitrator’s resignation or removal). 

 
Rule 59 Recoverable arbitration expenses D 

59 (1) The following arbitration expenses are recoverable— 

(a) the arbitrators’ fees and expenses for which the parties are liable under rule 58, 

(b) any expenses incurred by the tribunal when conducting the arbitration for which 30 
the parties are liable under rule 58, and 

(c) the fees and expenses of any arbitral appointments referee (or any other third party 
to whom the parties give powers in relation to the arbitration) for which the 
parties are liable under rule 58. 

(2) It is for the tribunal to— 35 

(a) determine the amount of the other arbitration expenses which are recoverable, or 

(b) arrange for the Auditor of the Court of Session to determine that amount.  

(3) Unless the tribunal or, as the case may be, the Auditor decides otherwise— 
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(a) the amount of the other arbitration expenses which are recoverable must be 
determined on the basis that a reasonable amount is to be allowed in respect of all 
reasonably incurred expenses, and 

(b) any doubt as to whether expenses were reasonably incurred or are reasonable in 
amount is to be resolved in favour of the person liable to pay the expenses. 5 

 
Rule 60 Liability for recoverable arbitration expenses D 

60 (1) The tribunal may make an award allocating the parties’ liability between themselves for 
the recoverable arbitration expenses (or any part of those expenses). 

(2) When making an award under this rule, the tribunal must have regard to the principle 
that expenses should follow a decision made in favour of a party except where this 10 
would be inappropriate in the circumstances. 

(3) Until such an award is made (or where the tribunal chooses not to make such an award) 
in respect of recoverable arbitration expenses (or any part of them), the parties are, as 
between themselves, each liable— 

(a) for an equal share of any such expenses for which the parties are liable under rule 15 
58, and 

(b) for their own legal and other expenses. 

(4) This rule does not affect— 

(a) the parties’ several liability for fees and expenses under rule 58, or 

(b) the liability of any party to any other third party. 20 

 
Rule 61 Ban on pre-dispute agreements about liability for arbitration expenses M 

61 Any agreement allocating the parties’ liability between themselves for any or all of the 
arbitration expenses has no effect if entered into before the dispute being arbitrated has 
arisen. 

 
Rule 62 Security for expenses D 25 

62 (1) The tribunal may— 

(a) order a party making a claim to provide security for the recoverable arbitration 
expenses or any part of them, and 

(b) if that order is not complied with, make an award dismissing any claim made by 
that party. 30 

(2) But such an order may not be made only on the ground that the party— 

(a) is an individual who ordinarily resides outwith the United Kingdom, or 

(b) is a body which is— 

(i) incorporated or formed under the law of a country outwith the United 
Kingdom, or 35 

(ii) managed or controlled from outwith the United Kingdom. 
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Rule 63 Limitation of recoverable arbitration expenses D 

63 (1) A provisional or part award may cap a party’s liability for the recoverable arbitration 
expenses at an amount specified in the award. 

(2) But an award imposing such a cap must be made sufficiently in advance of the expenses 
to which the cap relates being incurred, or the taking of any steps in the arbitration 5 
which may be affected by the cap, for the parties to take account of it. 

 
Rule 64 Awards on recoverable arbitration expenses D 

64 An expenses award (under rule 60 or 63) may be made together with or separately from 
an award on the substance of the dispute (and these rules apply in relation to an 
expenses award as they apply to an award on the substance of the dispute). 10 

 
PART 8 

CHALLENGING AWARDS 

Rule 65 Challenging an award: substantive jurisdiction M 

65 (1) A party may appeal to the Outer House against the tribunal’s award on the ground that 
the tribunal did not have jurisdiction to make the award (a “jurisdictional appeal”). 15 

(2) The Outer House may decide a jurisdictional appeal by— 

(a) confirming the award, 

(b) varying the award (or part of it), or 

(c) setting aside the award (or part of it). 

(3) Any variation by the Outer House has effect as part of the tribunal’s award. 20 

(4) An appeal may be made to the Inner House against the Outer House’s decision on a 
jurisdictional appeal (but only with the leave of the Outer House). 

(5) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 25 

(5A) The Outer House’s decision on whether to grant such leave is final. 

(6) The Inner House’s decision on such an appeal is final. 

 
Rule 66 Challenging an award: serious irregularity M 

66 (1) A party may appeal to the Outer House against the tribunal’s award on the ground of 
serious irregularity (a “serious irregularity appeal”). 30 

(2) “Serious irregularity” means an irregularity of any of the following kinds which has 
caused, or will cause, substantial injustice to the appellant— 

(a) the tribunal failing to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 35 
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(iii) any other agreement by the parties relating to conduct of the arbitration, 

(b) the tribunal acting outwith its powers (other than by exceeding its jurisdiction), 

(c) the tribunal failing to deal with all the issues that were put to it, 

(d) any arbitral appointments referee or other third party to whom the parties give 
powers in relation to the arbitration acting outwith powers, 5 

(e) uncertainty or ambiguity as to the award’s effect, 

(f) the award being— 

(i) contrary to public policy, or 

(ii) obtained by fraud or in a way which is contrary to public policy, 

(g) an arbitrator having not been impartial and independent, 10 

(h) an arbitrator having not treated the parties fairly, 

(i) an arbitrator having been incapable of acting as an arbitrator in the arbitration (or 
there being justifiable doubts about an arbitrator’s ability to so act), 

(j) an arbitrator not having a qualification which the parties agreed (before the 
arbitrator’s appointment) that the arbitrator must have, or 15 

(k) any other irregularity in the conduct of the arbitration or in the award which is 
admitted by— 

(i) the tribunal, or 

(ii) any arbitral appointments referee or other third party to whom the parties 
give powers in relation to the arbitration. 20 

(3) The Outer House may decide a serious irregularity appeal by— 

(a) confirming the award, 

(b) ordering the tribunal to reconsider the award (or part of it), or 

(c) if it considers reconsideration inappropriate, setting aside the award (or part of it). 

(4) Where the Outer House decides a serious irregularity appeal (otherwise than by 25 
confirming the award) on the ground— 

(a) that the tribunal failed to conduct the arbitration in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 

(iii) any other agreement by the parties relating to conduct of the arbitration,  30 

(b) that an arbitrator has not been impartial and independent, or 

(c) that an arbitrator has not treated the parties fairly, 

it may also make such order as it thinks fit about any arbitrator’s entitlement (if any) to 
fees and expenses (and such an order may provide for the repayment of fees or expenses 
already paid to the arbitrator). 35 

(5) An appeal may be made to the Inner House against the Outer House’s decision on a 
serious irregularity appeal (but only with the leave of the Outer House). 

(6) Leave may be given by the Outer House only where it considers— 
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(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 

(6A) The Outer House’s decision on whether to grant such leave is final. 

(7) The Inner House’s decision on such an appeal is final. 

 
Rule 67 Challenging an award: legal error D 5 

67 (1) A party may appeal to the Outer House against the tribunal’s award on the ground that 
the tribunal erred on a point of Scots law (a “legal error appeal”). 

(2) An agreement between the parties to disapply rule 48(2)(c) by dispensing with the 
tribunal’s duty to state its reasons for its award is to be treated as an agreement to 
exclude the court’s jurisdiction to consider a legal error appeal. 10 

 
Rule 67A Legal error appeals: procedure etc. M 
67A(1) This rule applies only where rule 67 applies. 

(2A) A legal error appeal may be made only— 

(a) with the agreement of the parties, or 

(b) with the leave of the Outer House. 15 

(4) Leave to make a legal error appeal may be given only if the Outer House is satisfied— 

(a) that deciding the point will substantially affect a party’s rights, 

(b) that the tribunal was asked to decide the point, and 

(c) that, on the basis of the findings of fact in the award (including any facts which 
the tribunal treated as established for the purpose of deciding the point), the 20 
tribunal’s decision on the point—  

(i) was obviously wrong, or 

(ii) where the court considers the point to be of general importance, is open to 
serious doubt. 

(4A) An application for leave is valid only if it— 25 

(a) identifies the point of law concerned, and 

(b) states why the applicant considers that leave should be granted. 

(4B) The Outer House must determine an application for leave without a hearing (unless 
satisfied that a hearing is required). 

(4C) The Outer House’s determination of an application for leave is final. 30 

(4D) Any leave to appeal expires 7 days after it is granted (and so any legal error appeal made 
after then is accordingly invalid unless made with the agreement of the parties). 

(7) The Outer House may decide a legal error appeal by— 

(a) confirming the award, 

(b) ordering the tribunal to reconsider the award (or part of it), or 35 

(c) if it considers reconsideration inappropriate, setting aside the award (or part of it). 
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(8) An appeal may be made to the Inner House against the Outer House’s decision on a 
legal error appeal (but only with the leave of the Outer House). 

(9) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 5 

(9A) The Outer House’s decision on whether to grant such leave is final. 

(10) The Inner House’s decision on such an appeal is final. 

 
Rule 68 Challenging an award: supplementary M 

68 (1) This rule applies to— 

(a) jurisdictional appeals, 10 

(b) serious irregularity appeals, and 

(c) where rule 67 applies to the arbitration, legal error appeals, 

and references to “appeal” are to be construed accordingly. 

(2) An appeal is competent only if the appellant has exhausted any available arbitral process 
of appeal or review (including any recourse available under rule 56). 15 

(3) No appeal may be made against a provisional award. 

(4) An appeal must be made no later than 28 days after the later of the following dates— 

(a) the date on which the award being appealed against is made, 

(aa) if the award is subject to a process of correction under rule 56, the date on which 
the tribunal decides whether to correct the award, or 20 

(b) if there has been an arbitral process of appeal or review, the date on which the 
appellant was notified of the result of that process. 

A legal error appeal is to be treated as having being made for the purposes of this rule if 
an application for leave is made. 

(4A) An application for leave to appeal against the Outer House’s decision on an appeal must 25 
be made no later than 28 days after the date on which the decision is made (and any such 
leave expires 7 days after it is granted). 

(5) An appellant must give notice of an appeal to the other party and the tribunal. 

(6) The tribunal may continue with the arbitration pending determination of an appeal 
against a part award. 30 

(7) The Outer House (or the Inner House in the case of an appeal against the Outer House’s 
decision) may— 

(a) order the tribunal to state its reasons for the award being appealed in sufficient 
detail to enable the Outer House (or Inner House) to deal with the appeal properly, 
and 35 

(b) make any other order it thinks fit with respect to any additional expenses arising 
from that order.  
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(8) Where the Outer House (or the Inner House in the case of an appeal against the Outer 
House’s decision) decides an appeal by setting aside the award (or any part of it), it may 
also order that any provision in an arbitration agreement which prevents the bringing of 
legal proceedings in relation to the subject-matter of the award (or that part of it) is void. 

(9) The Outer House (or the Inner House in the case of an appeal against the Outer House’s 5 
decision) may— 

(a) order an appellant (or an applicant for leave to appeal) to provide security for the 
expenses of the appeal (or application), and 

(b) dismiss the appeal (or application) if the order is not complied with. 

(10) But such an order may not be made only on the ground that the appellant (or 10 
applicant)— 

(a) is an individual who ordinarily resides outwith the United Kingdom, or 

(b) is a body which is— 

(i) incorporated or formed under the law of a country outwith the United 
Kingdom, or 15 

(ii) managed or controlled from outwith the United Kingdom. 

(11) The Outer House (or the Inner House in the case of an appeal against the Outer House’s 
decision) may— 

(a) order that any amount due under an award being appealed (or any associated 
provisional award) must be paid into court or otherwise secured pending its 20 
decision on the appeal (or the application for leave to appeal), and 

(b) dismiss the appeal (or application) if the order is not complied with. 

(12) An appeal to the Inner House against any decision of the Outer House under this rule 
may be made only with the leave of the Outer House. 

(13) An application for leave to appeal against such a decision must be made no later than 28 25 
days after the date on which the decision is made (and any such leave expires 7 days 
after it is granted). 

(14) Leave may be given by the Outer House only where it considers— 

(a) that the proposed appeal would raise an important point of principle or practice, or 

(b) that there is another compelling reason for the Inner House to consider the appeal. 30 

(15) The Outer House’s decision on whether to grant such leave is final. 

(16) A decision of the Inner House under this rule (including any decision on an appeal 
against a decision by the Outer House) is final. 

 
Rule 69 Reconsideration by tribunal M 

69 (1) Where the Outer House or, as the case may be, the Inner House decides a serious 35 
irregularity appeal or a legal error appeal by ordering the tribunal to reconsider its award 
(or any part of it), the tribunal must make a new award in respect of the matter 
concerned (or confirm its original award) by no later than— 

(a) in the case of a decision by the Outer House— 
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(i) where the decision is appealed, the day falling 3 months after the appeal 
(or, as the case may be, the application for leave to appeal) is dismissed or 
abandoned, 

(ii) where the decision is not appealed, the day falling 3 months after the 
decision is made, or 5 

(iii) such other day as the Outer House may specify, 

(b) in the case of a decision by the Inner House— 

(i) the day falling 3 months after the decision is made, or 

(ii) such other day as the Inner House may specify. 

(2) These rules apply in relation to the new award as they apply in relation to the appealed 10 
award. 

 
PART 9 

MISCELLANEOUS  

Rule 70 Immunity of tribunal etc. M 

70 (1) Neither the tribunal nor any arbitrator is liable for anything done or omitted in the 15 
performance, or purported performance, of the tribunal’s functions.  

(2) This rule does not apply— 

(a) if the act or omission is shown to have been in bad faith, or 

(b) to any liability arising from an arbitrator’s resignation (but see rule 16(1)(c)). 

(3) This rule applies to any clerk, agent, employee or other person assisting the tribunal to 20 
perform its functions as it applies to the tribunal. 

 
Rule 71 Immunity of appointing arbitral institution etc. M 

71 (1) An arbitral appointments referee, or other third party who the parties ask to appoint or 
nominate an arbitrator, is not liable— 

(a) for anything done or omitted in the performance, or purported performance, of 25 
that function (unless the act or omission is shown to have been in bad faith), or 

(b) for the acts or omissions of— 

(i) any arbitrator whom it nominates or appoints, or 

(ii) the tribunal of which such an arbitrator forms part (or any clerk, agent or 
employee of that tribunal). 30 

(2) This rule applies to an arbitral appointments referee’s, or other third party’s, agents and 
employees as it applies to the referee or other third party. 

 
Rule 72 Immunity of experts, witnesses and legal representatives M 

72 Every person who participates in an arbitration as an expert, witness or legal 
representative has the same immunity in respect of acts or omissions as the person 35 
would have if the arbitration were civil proceedings. 
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Rule 73 Loss of right to object M 

73 (1) A party who participates in an arbitration without making a timeous objection on the 
ground— 

(a) that an arbitrator is ineligible to act as an arbitrator, 

(b) that an arbitrator is not impartial and independent, 5 

(c) that an arbitrator has not treated the parties fairly, 

(d) that the tribunal does not have jurisdiction, 

(e) that the arbitration has not been conducted in accordance with— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), or 10 

(iii) any other agreement by the parties relating to conduct of the arbitration, 

(f) that the arbitration has been affected by any other serious irregularity, 

may not raise the objection later before the tribunal or the court. 

(2) An objection is timeous if it is made— 

(a) as soon as reasonably practicable after the circumstances giving rise to the ground 15 
for objection first arose, 

(b) by such later date as may be allowed by— 

(i) the arbitration agreement, 

(ii) these rules (in so far as they apply), 

(iii) the other party, or 20 

(c) where the tribunal considers that circumstances justify a later objection, by such 
later date as it may allow. 

(3) This rule does not apply where the party shows that it did not object timeously because 
it— 

(a) did not know of the ground for objection, and 25 

(b) could not with reasonable diligence have discovered that ground. 

(4) This rule does not allow a party to raise an objection which it is barred from raising for 
any reason other than failure to object timeously. 

 
Rule 74 Independence of arbitrator M 

74 For the purposes of these rules, an arbitrator is not independent in relation to an 30 
arbitration if— 

(a) the arbitrator’s relationship with any party, 

(b) the arbitrator’s financial or other commercial interests, or 

(c) anything else, 

gives rise to justifiable doubts as to the arbitrator’s impartiality. 35 
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Rule 75 Consideration where arbitrator judged not to be impartial and independent D 

75 (1) This rule applies where— 

(a) an arbitrator is removed by the Outer House under rule 12 on the ground that the 
arbitrator is not impartial and independent, 

(b) the tribunal is dismissed by the Outer House under rule 13 on the ground that it 5 
has failed to comply with its duty to be impartial and independent, or 

(c) the tribunal’s award (or any part of it) is returned to the tribunal for 
reconsideration, or is set aside, on either of those grounds (see rule 66). 

(2) Where this rule applies, the Outer House must have particular regard to whether an 
arbitrator has complied with rule 8 when it is considering whether to make an order 10 
under rule 16(1) or 66(4) about— 

(a) the arbitrator’s entitlement (if any) to fees or expenses,  

(b) repaying fees or expenses already paid to the arbitrator. 

 
Rule 76 Death of arbitrator M 

76 An arbitrator’s authority is personal and ceases on death. 15 

 
Rule 77 Death of party D 

77 (1) An arbitration agreement is not discharged by the death of a party and may be enforced 
by or against the executor or other representative of that party. 

(2) This rule does not affect the operation of any law by virtue of which a substantive right 
or obligation is extinguished by death. 20 

 
Rule 77A Unfair treatment D 
77A A tribunal (or arbitrator) who treats any party unfairly is, for the purposes of these rules, 

to be deemed not to have treated the parties fairly. 

 
Rule 78 Rules applicable to umpires M 

78 (1) The following rules apply in relation to an umpire appointed under rule 29 (or otherwise 25 
with the agreement of the parties) as they apply in relation to an arbitrator or, as the case 
may be, the tribunal— 

rule 4 

rule 8 

rules 10 to 14 30 

rule 23  

rule 25 

rules 57, 58 and 59(1) 

rule 66 

rule 70 35 
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rules 73 to 76 

(2) But the parties are, in so far as those rules are not mandatory rules, free to modify or 
disapply the way in which those rules would otherwise apply to an umpire. 

 
Rule 79 Formal communications D 

79 (1) A “formal communication” means any application, award, consent, direction, notice, 5 
objection, order, reference, request, requirement or waiver made or given or any 
document served— 

(a) in pursuance of an arbitration agreement, 

(b) for the purposes of these rules (in so far as they apply), or 

(c) otherwise in relation to an arbitration. 10 

(2) A formal communication must be in writing. 

(3) A formal communication is made, given or served if it is— 

(a) hand delivered to the person concerned, 

(b) sent to the person concerned by first class post in a properly addressed envelope 
or package— 15 

(i) in the case of an individual, to the individual’s principal place of business 
or usual or last known abode, 

(ii) in the case of a body corporate, to the body’s registered or principal office, 
or 

(iii) in either case, to any postal address designated for the purpose by the 20 
intended recipient (such designation to be made by giving notice to the 
person giving or serving the formal communication), or 

(c) sent to the person concerned in some other way (including by email, fax or other 
electronic means) which the sender reasonably considers likely to cause it to be 
delivered on the same or next day. 25 

(4) A formal communication which is sent by email, fax or other electronic means is to be 
treated as being in writing only if it is legible and capable of being used for subsequent 
reference. 

(5) A formal communication is, unless the contrary is proved, to be treated as having been 
made, given or served— 30 

(a) where hand delivered, on the day of delivery, 

(b) where posted, on the day on which it would be delivered in the ordinary course of 
post, or 

(c) where sent in any other way described above, on the day after it is sent. 

(6) The tribunal may determine that a formal communication— 35 

(a) is to be delivered in such other manner as it may direct, or 

(b) need not be delivered, 
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but it may do so only if satisfied that it is not reasonably practicable for the formal 
communication to be made, given or served in accordance with this rule (or, as the case 
may be, with any contrary agreement between the parties). 

(7) This rule does not apply in relation to any application, order, notice, document or other 
thing which is made, given or served in or for the purposes of legal proceedings. 5 

 
Rule 80 Periods of time D 

80 Periods of time are to be calculated for the purposes of an arbitration as follows— 

(a) where any act requires to be done within a specified period after or from a 
specified date or event, the period begins immediately after that date or, as the 
case may be, the date of that event, and 10 

(b) where the period is a period of 7 days or less, the following days are to be 
ignored— 

(i) Saturdays and Sundays, and 

(ii) any public holidays in the place where the act concerned is to be done. 

 

Index 15 

The words and other expressions listed in the following index are defined or otherwise 
explained for the purposes of these rules by the provisions indicated in the index. 

 

  Expression      Interpretation provision 

 
 
 
20 
 
 
 
 
 
 
 
 
 
25 
 
 
 
 
 
 
 

 
30 

 
arbitral appointments referee  
 
arbitration 
 
arbitration agreement 
 
arbitration expenses 
 
arbitrator 
 
claim 
 
court 
 
default rule 
 
dispute 
 
independent 
 
Inner House 
 
mandatory rule 

 
section 22 
 
section 2 
 
section 4 
 
rule 57 
 
section 2 
 
section 29(1) 
 
section 29(1) 
 
section 8(1) 
 
section 2 
 
rule 74 
 
section 29(1) 
 
section 7 
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  5 
 
 
 

 
Outer House 
 
part award 
 
party 
 
provisional award 
 
recoverable arbitration expenses 
 
rule 
 
statutory arbitration 
 
tribunal 
 

 
section 29(1) 
 
rule 51 
 
sections 2 and 29(2) 
 
rule 50 
 
rule 59 
 
section 2 
 
section 14(1) 
 
section 2 
 

SCHEDULE 2 
(introduced by section 27) 10 

REPEALS 

 
 Enactment Extent of repeal 

 
 
 
 
15 
 
 
 
 
 
 
 
20 
 
 
 
 
 

 
Arbitration (Scotland) Act 1894 
(c.13)  
 
Arbitration Act 1950 (c.27) 
 
Administration of Justice (Scotland) 
Act 1972 (c.59) 
 
Arbitration Act 1975 (c.3) 
 
Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1980 
(c.55) 
 
Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990 
(c.40) 
 

 
The whole Act 
 
 
The whole Act 
 
Section 3 
 
 
The whole Act 
 
Section 17 
 
 
 
Section 66 
 
Schedule 7 
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